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PREFACE. 


In  presenting  this  edition  of  the  Annotated  Penal  Code  op 
California  to  the  pnblic  the  authors  have  little  to  say  which 
was  left  unsaid  in  the  prefeces  to  the  Annotated  Civil  and  Polit- 
ical Codes.  We  have  endeavored  to  make  this  a  useful  book 
to  the  profession — ^prosecuting  or  defending — ^as  well  as  to  the 
Courts  and  oflBLcers  of  the  law.  As  all  enactments  are  to  be 
found  in  this  Code  which  prescribe  pimishments  for  violations 
of  the  laws  contained  in  the  other  Codes,  frequent  references 
are  made  to  them,  especially  the  Political.  Heretofore  it  was 
the  practice  of  the  legislative  department  to  declare  a  public 
or  private  right,  and  in  the  same  Act  to  afl3.x  a  penalty  for  its 
violation— and  so  invariably  with  the  declaration  of  wrongs. 
Under  the  system  here  adopted  all  the  penal  clauses  of  the  law 
are  congregated  together,  under  appropriate  headings,  in  the 
Penal  Code,  whilst  the  laws  creating  or  recognizing  "rights" 
are  to  be  found  in  the  Political  or  Civil  Code,  and  sometimes 
in  the  Code  of  Civil  Procedure;  so,  too,  is  it  in  occasional 
instances  with  the  declaration  or  description  of  wrongs  or  inju- 
ries which  are  punishable  criminally.  It  is  to  be  hoped  that 
this  system  and  classification  may  never  be  departed  from.  In 
justice  to  the  work  we  make  an  extract  from  the  report  of  the 
Advisory  Committee: 

"The  Advisory  Committee  on  the  Revision  of  the  Laws  have 
the  honor  to  submit  to  you,  and  through  you  to  the  Legislature, 
their  report  upon  the  Penal  Code. 

"They  have  made  a  careful  and  critical  examination  of  the 
Penal  Code  prepared  by  the  Revision  Commission.  In  doing 
80  they  have  compared  it,  section  by  section,  with  our  existing 
laws,  and  also  with  the  Criminal  Codes  of  some  of  the  most 
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populous  States.  In  fhe  performance  of  this  labor  they  have 
coustantlj  consulted  with  the  Commissioner  And  suggested  such 
amendments  as  they  deemed  advisable. 

"  The  Act  of  April  fourth,  eighteen  hundred  and  seventy,  pro- 
viding for  a  Commission  for  the  Revision  of  the  Laws,  requires 
the  Commissioners  to  '  correct  verbal  errors  and  omissions,  and 
to  suggest  such  improvements  as  will  introduce  precision  and 
clearness  into  the  wording  of  the  statutes,'  and  *to  recommend 
all  such  enactments  as  shall,  in  the  judgment  of  the  Commis- 
sion, be  necessary  to  supply  the  defects  of,  and  give  complete- 
ness to,  the  existing  legislation  of  the  State.' 

"  In  the  preparation  of  the  Penal  Code,  the  Commissioners 
have  strictly  followed  the  direction  of  the  law.  While  many 
sections  of  existing  laws  have  been  redrawn  to  correct  verbal 
errors  and  to  give  them  precision  and  clearness,  their  spirit  and 
substance  have,  in  all  cases,  been  preserved.  In  a  few  instances 
terms  of  imprisonment  have  been  changed,  but  such  changes 
are  confined  to  cases  where  there  was  an  inequality  in  the 
period  of  punishment  between  crimes  of  a  higher  and  lower 
grade.  Many  new  sections  have  been  introduced,  but  these 
were  necessary  to  'supply  the  defects  of  and  give  completeness 
to  the  existing  legislation  of  the  State.' 

"  We  believe  that  the  bill  for  an  Act  to  establish  a  Penal  Code, 
as  now  prepared  by  the  Commissioners,  should  be  enacted  into 
a  law.  No  inconvenience  can  arise  from  its  adoption,  as  full 
provision  has  been  made  for  the  punishment  of  oftenses  com- 
mitted before  it  takes  effect. 

"  Our  thanks  are  due  to  the  Commissioners  for  the  courtesy 
they  have  extended  to  us,  and  for  the  readiness  they  have  at  all 
times  manifested  to  aid  us  in  our  investigations.  In  the  prepar 
ration  of  this  Code  they  have  earned  and  deserve  the  thanks  of 
the  legal  profession  and  of  the  State." 

We  also  call  attention  to  the  report  of  the  Legislative  Com- 
mittee, which  concludes  as  follows: 

"That  it  is  exceedingly  desirable  to  have  a  complete  and 
harmonious  system  of  laws  which  can  easily  be  underatood  by 
all  the  citizens  of  the  State,  no  one  will  deny.    Your  commit- 
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tee  believe  that  this  has  been  accomplislmd  so  &r  as  the  same 
18  practicable,  and  therefore  have  reported  the  bill  for  an  Act 
to  establish  a  Penal  Code  to  the  Senate,  and  recommend  to  the 
Legislature  that  it  pass.  The  States  of  Kansas,  Louisiana,  Mary- 
land, Massachustts,  Minnesota,  Missouri,  Kew  Hampshire,  and 
Xew  Jersey,  have  already  adopted  a  system  of  revised  laws  or 
codes.  The  States  of  Florida,  Georgia,  Illinois,  Iowa,  Michigan, 
Mississippi,  New  York,  North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee,  West  Virginia,  and  Wiscon- 
sin at  the  present  time  have  employed  skilled  lawyers  to  revise 
or  codify  their  laws.  The  necessity  that  exists  for  the  perform- 
ance of  this  work  has  been  appreciated  everywhere,  and  Cali- 
fornia should  be,  as  it  ever  has  been  heretofore,  among  the  first 
to  take  any  step  that  tends  toward  improvement. 

"Your  committee  believe  that  the  system  of  law  as  embod- 
ied in  the  Penal  Code  prepared  by  the  Revision  Commission  is 
more  perfect  than  that  prepared  by  any  other  State,  and  it  would 
be  well  for  the  honor  of  California  if  by  the  action  of  the  pres- 
ent Legislature  it  should  adopt  this  great  work,  thus  setting  an 
example  which  will  be  speedily  followed  by  all  her  sister  States, 
adding  new  laurels  to  the  feme  which  she  has  already  so  justly 
acquired,  and  at  once  becoming,  as  has  been  remarked,  not  only 
a  lawgiver  to  the  thousands  within  her  borders,  but  to  the  mill- 
ions who  are  to  succeed  them,  and  by  the  force  of  her  example 
to  not  only  the  vast  population  of  the  whole  Pacific  Coast,  but 
to  the  millions  of  citizens  of  other  States,  who  will  soon  follow 
in  her  footsteps.  Then,  when  the  laws  of  all  the  States  in  this 
great  Federation  are  harmonious  and  in  sympathy  with  each 
other,  California,  having  made  the  first  advance  toward  this 
high  aim,  will  be  entitled  to  the  first  post  of  honor  and  to  the 
gratitude  of  the  whole  country.*' 

The  language  of  these  two  reports  cannot  be  mistaken;  they 

fevor  the  system  which  these  Codes  present.    Their  fair  trial  is 

solicited.  § 

CREED  HAYMOND, 

JOHN  C.  BURCH. 
Sacbambnto  City,  October  10th,  1872. 


ANALYSIS  OF  THE.CONTENT:S. 


DIVISIONS. 


Part   I. — Oi*  Crimbs  and  Punishmsnts. 

II. — Of  CRIlflNAL  Peocsdure. 

IIL — Of  thi  Stats  Prison  and  Coitnty  Jails. 


SscnoK  1.  Title  and  Divisions  of  this  Act 8 

PRELBinS'AIlT  PEOYISIONS. 

SxcTiON  2.  When  this  Act  takes  effect S 

3*  Not  retroactive 6 

4.  Ck>nstruction  of  the  Penal  Code. 6 

5*  Provisions  similar  to  existing  laws,  how  construed^ < 7 

6.  Effect  of  Code  upon  past  offenses 7 

7.  Certain  terms  defined  in  the  senses  in  which  they  are  used  in  this 

Code 9 

8.  What  intent  to  defraud  is  sufficient 12 

9.  Civil  remedies  preserved 12 

10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved....  12 

11.  Authority  of  Courts-martial  preserved.    Courts  of  Justice  to  punish 

for  contempts 13 

12.  Of  sections  declaring  crimes  punishable.    Duty  of  Court 18 

I8.  Pimishments,  how  determined 18 

14.  Witness'  testimony  may  be  read  against  him  on  prosecution  for 

peijuiy 13 

15.  ** Crime"  and  "public offense"  defined 18 

16.  Crimes,  how  divided 15 

17.  Felony  and  misdemeanor  defined 15 

18.  Punishment  of  felony,  when  not  otherwise  prescribed 15 


Z  COKTEKTS. 

SscnoN  19.  Fimisbment  of  misdemeanor,  when  not  otherwise  prescribed 15 

20.  To  constitute  crime  there  must  be  unity  of  act  and  intent 15 

21.  Intent,  bow  manifested,  and  who  considered  of  sound  mind 21 

22.  Drunkenness  no  excuse  for  crime.    When  it  may  be  considered^  22 

23.  Certain  statutes  specified  as  continuing  in  force 22 

24.  This  Act,  how  cited 24 


PAJUT    I. 

OF    CRIMES  AND    PUNISHMENTS. 


TITLE    I. 

OF  FEBSOKS  LIABLS  TO  FUNISHHBNT  FOB  CBDfE. 

Sscnoic  26.  Who  are  capable  of  committing  crimes 27 

27<  Who  are  liable  to  pimisbment.- 82 


TITLE    II. 

OP  PARTIES  TO  CRIME. 

Sbctiov  80.  Classification  of  parties  to  crime 88 

81.  Who  are  principals 84 

82.  Who  are  accessories *84 

88.  Punishment  of  accessories 84 


TITLE    III. 

OP  OPPENSES  AGAINST  THE  SOVEREIGNTY  OP  THE  STATE. 

Section  87.  Treason,  who  only  can  commit 85 

88.  Misprision  of  treason 85 


TITLE    IV. 

OP  CRIMES  AGAINST  THE  ELECTIVE  PRANCHISE. 

Sbctxch  41.  Violation  of  election  laws  by  certain  officers  a  felony 88 

42.  Praudulent  registration  a  felony 87 


CONTENTS.  XI 

SECnoy  43.  Refasal  to  be  sworn  by  or  to  answer  questions  of  Board  of  Judges 

of  Election  a  misdemeanor 37 

44.  Refusal   to  obey  summons   of  Board  of  Registration  a  misde- 

meanor   87 

45.  Voting  without  being  qualified,  voting  twice,  and  other  election 

frauds,  felonies 88 

46.  Attempting  to  vote  without  being  qualified 39 

47.  Procuring  illegal  voting  a  misdemeanor 39 

48.  Changing  ballots  or  altering  returns  by  election  ofiicers,  felonies  39 

49.  Inspectors  unfolding  or  marking  tickets  guilty  of  a  misdepieanor  89 

50.  Forging  or  altering  returns  a  felony 40 

51.  Adding  to  or  subtracting  from  votes  given  a  felony 40 

52.  Persons  aMing  and  abetting  or  concealing  guilty  of  felony 40 

53.  Intimidating,  corrupting,  deceiving,  or  defrauding  electors,  a 

misdemeanor 41 

54.  Furnishing  money  for  elections  except  for  specified  purposes 41 

56.  Unlawful  offers  to  procure  ofiSces  for  electors 42 

56.  Communicating  such  offer~ 42 

57.  Bribing  or  offering  to  bribe  members  of  legislative  caucuses,  etc  42 

58.  Preventing  public  meetings 43 

59.  Disturbance  of  public  meetings,  misdemeanor 48 

60.  Betting  on  elections 43 

61.  Yiolation  of  election  laws  by  persons  not  ofilcers 44 


TITLE     V. 

OF  CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER  OP  THE 

STATE. 

Sktiok  65.  Acting  in  a  public  capacity  without  having  qualified 44 

■      66.  Acts  of  oflicers  de  fiicto  not  affected 45 

67.  Giving  or  offering  bribes  to  executive  ofilcers 45 

68.  Asking  or  receiving  bribes 45 

69.  Resisting  ofiicers 45 

70.  Extortion 46 

71.  Violation  of  laws  prohibiting  certain  ofilcers  from  dealing  in 

scrip,  etc.,  and  from  being  interested  in  contracts 46 

72.  Fraudulently  presenting  bills  or  claims  to  public  ofiicers  for 

allowance  or  payment 46 

73.  Buying  appointments  to  ofilce r. 47 

74.  Taking  rewards  for  deputation 47 

75.  Exercising  functions  of  ofilce  wrongfully 47 

76.  Refusal  to  surrender  books,  etc^  to  successor 47 

77.  Preceding  sections  to  apply  to  administrative  and  ministerial 

officers 48 


Xll  CONTENTS. 

TITLE    VI. 

OP  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

Skctiok  81.  Preventing  the  meeting  or  organization  of  either  branch  of  the 

Legislature 48 

82.  Disturbing  the  Legislature  while  in  session 48 

83.  Altering  draft  of  bill  or  resolution 48 

84.  Altering  enrolled  copy  of  bill  or  resolution 49 

85.  Giving  or  offering  bribes  to  members  of  the  Legislature 49 

86.  Receiving  bribes  by  members  of  the  Legislature 49 

87.  Witnesses  refusing  to  attend,  testify,  or  produce  papers  before 

the  Legislature  or  committees  thereof. 60 

88.  Members  of  the  Legislature,  in  addition  to  other  penalties,  to  for- 

feit office  and  be  di&qualified,  etc 51 


TITLE    VII. 

OF    CRIMES  AGAINST  PUBLIC   JUSTICE. 

Chapter  I.  Bribery  and  corruption 61 

II.  Rescues 64 

III.  Escapes  and  aiding  therein ^  55 

ly.  Forging,  stealing,  mutilating,  and  falsifying  judicial  and  public 

records  and  documents 56 

y.  Peijury  and  subornation  of  peijury 57 

yi.  Falsifying  evidence 63 

yil.  Other  offenses  against  public  justice 65 

yill.  Conspiracy 77 

m 

CHAPTER  I. 

BRIBERY   AND   CORRUPTION. 

Section  02.  Giving  bribes  to  Judges,  jurors,  referees,  etc 51 

93.  Receiving  bribes  by  judicial  officers,  jurors,  etc 52 

94.  Extortion 52 

95.  Improper  attempts  to  influence  jurors,  referees,  etc 52 

96.  Misconduct  of  jurors,  referees,  etc 53 

97.  Justice  ox  Constable  purchasing  judgment 63 

96.  Officers  to  forfeit  and  be  disqualified  from  holding  office 53 

•    CHAPTER  n. 

RE80UE&. 

6ECTI0K  101.  Rescuing  prisoners 54 

102.  Retaking  goods  from  custody  of  officer .*  54 


I 

CONTENTS.  Xiii 


CHAPTER  m. 

ESCAPES  AND  AIDING  THEREIN. 

Szcnov  105.  Escapes  from  State  Prison 55 

106.  Attempt  to  escape  from  State  Prison 55 

107.  Escapes  from  other  than  State  Prison 55 

108.  (Mcers  suffering  convicts  to  escape 55 

109.  Assisting  prisoner  to  escape 56 

110.  Carrying  into  prison  things  useful  to  .aid  in  an  escape 56 


CHAPTER  IV. 

FORGING,    STEALING,   MUTILATING,   AND    FALSIFYING    JUDICIAL  AND 

PUBLIC   RECORDS  AND  DOCUMENTS.  * 

SscnoN  113.  Larceny,  destruction,  etc.,  of  records  by  officers  having  them  in 

custody «...  56 

114.  Larceny,  destruction,  etc.,  of  records  by  other  persons 56 

115.  Offering  false  or  forged  instruments  to  be  filed  of  record 57 

116.  Adding  names,  etc.,  to  jury  lists 57 

117.  Falsifying  jury  lists,  etc 57 


CHAPTER  V. 

PERJURY  AND  SUBORNATION  OF  PERJURY. 

Sectiok  118.  Peijury  defined 58 

119.  Oath  defined 60 

120.  Oath  of  office k 60 

121.  Irregularity  in  administering 61 

122.  Incompetency  of  witness  no  defense 61 

123.  Witness'  knowledge  of  material ity  of  his  testimony  not  necessary  61 

124.  Making  depositions,  etc.,  when  deemed  complete 62 

125.  Statement  of  that  which  one  does  not  know  to  be  true 62 

126.  Punishment  of  peijury 62 

127.  Subornation  of  peijury 62 

128.  Procuring  the  execution  of  innocent  person 62 

« 

CHAPTER  VI. 

FALSIFYING  EVIDENCE. 

Sicnoir  132.  Offering  iklse  evidence 63 

133.  Deceiving  a  witness 63 


Xiv  CONTliNTS. 

Skction  134.  Preparing  false  evidence 63 

135.  Destroying  evidence .'. 64 

136.  Preventing  or  dissuading  witness  from  attending 64 

137.  Bribing  witnesses 64 

138.  Taking  or  offering  to  take  bribes 64 


CHAPTER   Vn. 

OTHER  OFFENSES   AGAINST   PUBLIC   JUSTICE. 

Sbction  142.  Officer  refusing  to  receive  or  arrest  parties  charged  with  crime...  66 

143.  Public  Administrator,  neglect  of  duty  or  violation  of  duty  by...  66 

144.  Receiving  fee  or  compensation  for  services  rendered  in  arresting 

fugitives  from  justice 66 

145.  Delaying  to  take  person  arrested  before  a  magistrate 66 

146.  Making  arrests,  etc.,  without  lawful  authority 67 

147.  Inhumanity  to  prisoners 67 

148.  Resisting  public  officers  in  the  discharge  of  their  duties 67 

149.  Assaults,  etc.,  by  officers,  under  color  of  authority 67 

150.  Refusing  to  aid  officers  in  arrest,  etc 68 

151.  Taking  extra-judicial  oaths 68 

152.  Administering  extra-judicial  oaths 68 

153.  Compounding  crimes 69 

154.  Debtor  fraudulently  concealing  his  property 70 

155.  Defendant  fraudulently  concealing  his  property 70 

156.  Fraudulent  pretenses  relative  to  birth  of  infant 70 

157.  Substituting  one  child  for  another 71 

158.  Common  barratry  defined.    How  punished 71 

159.  What  proof  is]required 71 

160.  Misconduct  by  attorneys 71 

161.  Buying  demands  or  suit  by  an  attorney ;. 71 

162.  Attorneys  forbidden  to  defend  prosecutions  carried  on  by  their 

partners  or  formerly  by  themselves ; 72 

163.  Limitation  of  preceding  section 72 

164.  Grand  Juror  acting  after  challenge  has  been  allowed 72 

165.  Bribing  members  of  Common  Councils,  Boards  of  Supervisors, 

or  Trustees 73 

166.  Criminal  contempts ; 73 

167.  False  certificates  by  public  officers 74 

168.  Disclosing  fkct  of  indictment  or  presentment  having  been  found 

or  made 74 

169.  Grand  Juror  disclosing  what  transpired  before  the  Grand  Jury  75 

170.  Maliciously  procuring  search  warrant 75 

171.  Unauthorized  communication  with  convict  in  the  State  Prison..  75 

172.  Keeping  liquor  within  two  miles  of  State  Prison 75 

173.  Importing  foreign  convicts 75 

174.  Bringing  Chinese  into  the  State. 76 


coirrBNTS. 

8icnoH  175.  Separate  and  distinct  prosecutions 76 

176.  Omission  of  duty  by  public  officer 76 

177.  Commission  of  prohibited  acts,  when  no  penalty  is  prescribed...  76 


CHAPTER  Vm. 

CONSPIRACY. 

Sicnoir  182.  Criminal  conspiracy  defined  and  punishment  fixed 77 

183.  No  other  conspiracies  punishable  criminally 78 

1S4.  Overt  act,  when  necessary 78 


TITLE    Till. 

OP  CRIMES  AGAINST  THE  PERSON. 

Chjlftsb  I.  Homicide 80 

n.  Mayhem 96 

III.  Kidnapping 97 

IV.  Robbery 98 

V.  Attempts  to  kill 100 

YI.  Assaults  with  intent  to  commit  felony,  other  than  assaults  with 

intent  to  murder 100 

yn.  Duels  and  challenges , 101 

ym.  False  imprisonment 108 

IX.  Assault  and  batteiy lOi 

X,  Libel , 107 

CHAPTER  L 

HOMICIDE. 

Sxcnoir  187.  Murder  defined 86 

188.  Malice  defined 81 

189.  Degrees  of  murder 82 

100.  Punishment  of  murder 84 

191.  Petit  treason  abolished 84 

192.  Manslaughter  defined.  Voluntary  and  involuntary  manslaughter  84 

193.  Punishment  of  manslaughter 85 

194.  Deceased  must  die  within  a  year  and  a  day 86 

195.  Excusable  homicide 86 

196.  Justifiable  homicide  by  public  officers 86 

197.  Justifiable  homicide  by  other  persons ^ 87 

198.  Bare  fear  not  to  justify  killing 88 

199.  Justifiable  and  excusable  homicide  not  punishable 96 


XVI  OUNXBATS. 

CHAPTER  n. 

MAYHEM. 
204.  Mayhem,  how  punishable 97 

CHAPTER  m. 

KIDNAPPING. 

8BCTi02r  207.  Kidnapping  defined 97 

206.  Punishment  of  kidnappng.^ 96 

CHAPTER  IV. 

ROBBERY. 

BkcnoH  211.  Robhety  defined dB 

212.  What  fear  may  be  an  element  in  robbery 99 

213.  Punishment  of  robbery 100 

CHAPTER  V. 

ATTBMPT8   TO  KILL. 

SxcnoN  216.  Administering  poison 100 

217.  Assault  with  intent  to  commit  murder 100 

CHAPTER  VI. 

ASSAULTS  WITH  INTENT  TO  COMMIT  FELONY,  OTHER  THAN  ASSAULTS 

WITH  INTENT  TO  MURDER. 

fiscTiOM'  220.  Assatrlts  with  intent  to  commit  rape 101 

221.  Other  assaults 101 

222.  Administering  stupefying  drugs 101 

CHAPTER    Vn. 

DUELS  AND  CHALLENGES. 

SxcnoN  225.  Duel  defined 102 

226.^  Punishment  for  fighting  a  duel,  when  death  ensues 102 

227.  Punishment  for  fighting  a  duel,  although  death  does  notensue...  102 

228.  Persons  fighting  duels,  etc.,  disqualified  from  holdingofiice,  etc.  102 


CONTENTS.  XVll 

SjECnoN  229.  Posting  for  not  fighting 102 

230.  Duties  of  officers  to  prevent  duels 102 

231.  Leaving  the  State  with  intent  to  evade  laws  against  dueling 108 

232.  AVitnesa' privilege. 108 

CHAPTER  vni;. 

FALSB   IMPRISONMBNT. 

SscTiOK  235.  False  imprisonment  defined 104 

237.  False  imprisonment,  how  punished 104 

CHAPTER  IX. 

ASSAULT   AND   BATTBRT. 

Sjectiok  240.  Assault  defined 104 

241.  Assault,  how  punished 106 

242.  Battery  defined 106 

243.  Battery,  how  punished 106 

244.  Assaults  with  caustic  chemicals 106 

245.  Assaults  with  deadly  weapons • 106 

CHAPTER  X. 

LIBBL. 

SxcnoK  248.  Libel  defined 107 

249.  Punishment  of  libel 107 

250.  Malice  presumed 106 

251.  Truth  may  bo  given  in  evidence.    Jury  to  determine  law  and 

fact 106 

252.  Publication  defined 106 

253.  Liability  of  editors  and  publishers 106 

254.  Publishing  a  true  report  of  public  official  proceedings  privileged  106 

255.  Extent  of  privilege 109 

256.  Other  privileged  a)mmunications 106 

257.  Threatening  to  publish  libel.    Ofifer  to  prevent  publication,  with 

intent  to  extort  money 109 


TITLE    IX. 

OI'   CBIMES  AGAINST  THE  PERSON   AND  AGAINST  PUBLIC 

DECENCY  AND  GOOD  MORALS. 

GHAPm   I.  Rape,  abduction,  carnal  abuse  of  children,  and  seduction. 110 

n.  Abandonment  and  neglect  of  children 117 

e — ^PXNAL. 


itviM  CONTENTS. 

Obapte»   III.  Aboition8 117 

IV.  Child  stealing 118 

T.  Bif^myt  incedt,  and  the  cntne  against  nature 119 

yi.  Yiolattng  sepuHure  and  the  remains  of  the  dead 12S 

yil.  Crimes  against  religion  and  consciencei  and  other  offenses 

against  good  moral? 126 

YIII.  Indecent  exposure,  obscene  exhibitions,  books,  and  prints, 

and  bawdy  and  other  disorderly  houses ISO 

IX.  Lotteries 132 

X.  Chiming 186 

XI.  Pawnbrokers 138 

XII.  Other  injuries  to  persons 140 


CHAPTER  L 

£aPK,   ABDtrCTION,   CARNAL    ABUSB    OF    OHILDRElir,   AND    SBBUOTKHT. 

SltCxiOK  261.  Rape  defined 110 

Si62.  When  physical  ability  must  be  proved 114 

268.  Penetration  sufficient. 114 

264.  Punishment  of  rape 114 

265.  Abduction  of  women 114 

266.  Seduction  for  purposes  of  prostitution 115 

267.  Abduction 116 

CHAPTER  n. 

ABANDONMENT  AND  NEGLECT  OP  CHILDREN. 

SxGTiexr  278;  Omitting  to  proyide  child  with  necessaries.... 117 

271.  Deserting chUdi 117 

CHAPTER  in. 

ABORTIONS. 

Section  274.  Administering  drugs,  etc.,  with  intent  to  produce  miscarriage...    117 
276.  Submitting  to  an  attempt  to  pi^uce  miscarriage 118 

CHAPTER  IV. 

CHILD  STEALING. 
SsoTZON  2K.  Definition  and  punishment  of  child  stealing IIS 


CONTENTS.  XIX 

CHAPTER  v. 

BiaAMY,   IXCBST,   AND   THE    CRIME    AGAINST   NATURE. 

SjECnov  281.  Bigamy  defined 119 

282.  Exceptions 121 

283.  Punishment  of  bigamy 122 

284.  Marrying  a  husband  or  wife  of  another 122 

285.  Incest ^. 122 

286.  Crime  against  nature 123 

287.  Penetration  sufficient  to  complete  the  crime 123 

CHAPTEI^    VL 

YIOLATINQ    SEPULTURE   AND   THR    REMAINS   OF    THE   DEAD. 

SxcnoK  290.  Unlawful  mutilation  or  removal  of  dead  bodies.    Not  to  apply 

to  certain  persons 12S 

291.  Unlawful  removal  of  dead  body  from  grave  for  disisectioa,  etc...  123 

292.  Who  are  charged  with  the  duty  of  burial 124 

293.  Punishment  for  omitting  to  bury 125 

294.  Who  are  entitled  to  custody  of  a  body 126 

295.  Arresting  or  attaching  a  dead  body 125 

296.  Defiicing  tombs  and  monuments 126 

CHAPTER    VII. 

OF    CRIMES    AGAINST    RELIGION   AND   CONSCIENCE,   AND    OTHER 

OFFENSES  AGAINST   GOOD   MORALS. 

SxcnoN  299.  Barbarous  and  noisy  amusements,  and  theaters  where  liquors 

are  sold,  prohibited  on  Sunday 127 

300.  Keeping  open  places  of  business  on  Sunday 127 

301.  Limitation  on  operation  of  preceding  section 127 

302.  Disturbing  religious  meetings 128 

803.  Sale  of  liquors  at  theaters  and  employing  women  to  sell  liquors 

thereat : 128 

304.  Selling  liquors  at  camp  meeting 128 

305.  Limitation  of  preceding  sectipn 129 

306.  Procuring  female  under  seventeen  years  of  age  to  play  musical 

instruments  in  public.    Female  under  seventeen  playing  mu- 
sical instruments  in  public \ .-. 129 

807.  Procuring  female  under  seventeen  years  of  age  to  exhibit  her^ 
self  fbr  hire.    Female  under  seventeen  exhibiting  herself  for 
hire 129 


CONTENTS. 


CHAPTER  VIIL 

INDECENT    EXPOSURE,    OBSCENE    EXHIBITIONS,    BOOKS    AND     PRINTS, 
AND  BAWDY  AND  OTHER  DISORDERLY  HOUSES. 

SscTiOK  311.  Indecent  exposures,  exhibitions,  and  pictures 130 

812.  Seizure  of  indecent  articles  authorized 131 

313.  Their  character  to  be  summarily  determined 132 

314.  Their  destruction 132 

315.  Keeping  or  residing  in  a  house  of  ill-fame 132 

816.  Keeping  disorderly  houses 132 

CHAPTER  IX. 

LOTTERIES. 

Skctiok  319.  Lottery  defined 183 

320.  Punii^hment  for  drawing  lottery 134 

321.  Punishment  for  selling  lottery  tickets , 134 

822.  Aiding  lotteries 134 

823.  Lottery  offices.    Advertising  lottery  offices 134 

324.  Insuring  lottery  tickets.    Publishing  offers  to  insure 135 

325.  Property  offered  for  dinposal  in  lottery  forfeited 135 

826.  Letting  building  for  lottery  purposes 135 

• 

CHAPTER  X. 

GAMING. 

SSCTION  330.  Gaming  prohibited.    Penalty 186 

831.  Peimitting  gambling  in  houses  owned  or  rented 137 

882.  Winning  at  play  by  ft  audulent  means 137 

888.  Witnesses  neglecting  or  reiiising  to  attend  trial 187 

884.  Witness'  privilege 137 

885.  Duties  of  District  Attorneys,  Sheriffs,  and  others 138 

CHAPTER  XL 

PAWNBROKERS. 

BscTiov  838.  Pawnbroking  without  license 138 

839.  Failing  to  keep  a  register 138 

840.  Charging  unlawful  rate  of  interest 139 

841.  Selling  before  time  of  redemption  has  expired,  or  without  notice  189 

842.  Refusing  to  disclose  particulars  of  sale 189 

848.  Refusing  to  allow  an  officer  with  search  warrant  to  inspect  regis- 
ter of  pledged  articles 189 


CONTENTS.  XXI 

CHAPTER  XIL 

OTHER    INJURIES  TO   PERSONS. 

Section  346   Acts  of  intoxicated  phy^sicians 140 

^7.  Willfully  poisoning  food,  medicine,  or  water 141 

348.  Mismanagement  of  steamboats 141 

S49.  Mi^^management  of  steam  boilers 141 

350.  Goimterfeiting  trademarks 142 

8.51.  Selling  goods  which  bear  counterfeit  trade  marks 143 

352.  Definition  of  the  phrase  "counterfeited  trade  marks,"  etc 143 

353.  "Trade  mark*'  defined 143 

354.  Refilling  ca.<ks,  etc.,  bearing  trade  mark 143 

355.  Defacing  marks  upon  wrecked  property  and  destroying  bills  of 

lading 144 

356.  Defacing  marks  upon  logs,  lumber,  or  wood.... 144 

357.  Altering  brands 144 

358.  Frauds  in  affairs  of  special  partnership 144 

359.  Contracting  or  solemnizing  incestuous  or  forbidden  marriages...  145 

360.  Making  false  return  or  record  of  marriage 145 

361.  Cruel  treatment  of  lunatics,  etc.... 145 

362.  Refusing  to  issue  or  obey  writ  of  habeas  corpus 145 

363.  Reconlining  persons  discharged  upon  writ  of  habeas  corpus 145 

364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus 146 

365.  Innkeepers  and  carriers  refusing  to  receive  guests  and  passengers  146 

366.  Counterfeiting  quicksilver  stamps 146 

367.  Selling  debased  quicksilver 146 


TITLE     X. 

OF  CRIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY. 

Section  368.  Death  from  explosions,  etc 147 

369.  Death  from  collision  on  railroads 148 

370.  "Public  nuisances"  defined 148 

371.  Unequal  damage 152 

372.  Maintaining  a  nuisance,  a  misdemeanor 152 

373.  Establishing  or  keeping  pest  houses  within  cities,  towns,  or  vil- 

lages    152 

374.  Putting  dead  animals  in  streets,  rivers,  etc 152 

375.  Keeping  gunpowder,  etc.,  unlawfully.......... 152 

376.  Violation  of  quarantine  laws  by  masters  of  vessels 152 

377.  Willful  violation  of  health  laws 153 

378.  Neglecting  to  perform  duties  under  health  law 158 

379.  Unlicensed  piloting 154 


I. 


kxii  CONTENTS. 

SscnoN  380.  Apothecary  omittinii:  to  label  drugs,  or  labeling  them  wrong- 
fully, etc 154 

881.  Putting  extraneous  substances  in  packages  of  goods  usually  sold 

by  weight,  with  intent  to  increase  weight. 155 

882.  Adulterating  food,  drugs,  liquors,  etc 155 

883.  Disposing  of  tainted  food,  etc 156 

884.  Setting  woods  on  fire 156 

885.  Obstructing  attempts  to  extinguish  fires 157 

886.  Maintaining  bridge  or  ferry  without  authority ~  157 

887.  Violating  condition  of  undertaking  to  keep  ferry 157 

888.  Riding  or  diiving  faster  than  a  walk  on  toll  bridges 157 

889.  Crossing  toll  bridges,  etc.,  without  paying  toll 158 

390.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when  cross- 
ing highway 158 

891.  Intoxication  of  engineers,  conductors,  or  drivers  of  locomotives 

or  cars 158 

892.  Placing  passenger  cars  in  front  of  freight  cars 158 

893.  Violation  of  duty  by  employes  of  railroiid  companies 159 

894.  Exposing  person  infected  with  any  contagious  disease  in  a  public 

place 159 

895.  Frauds  practiced  to  afifect  the  market  price..... 159 

896.  Racing  upon  highways 159 

897.  Selling  liquor  to  Indians 159 

398.  Selling  firearms  and  ammunition  to  Indians 160 

899.  Death  from  mischievous  animals 160 


TITLE    XI. 

OF  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

Sbctiok  403.  Disturbance  of  public  meetings,  other  than  religious  or  political  161 

404.  "Riot"  defined 161 

405.  Riot,  punishment  of. 161 

406.  "Rout "defined 162 

407.  "Unlawful  assembly  "  defined 162 

408.  Punishment  of  rout  and  unlawful  assembly 168 

409.  Remaining  present  at  place  of  riot,  etc.,  after  warning  to  dis- 

perse   163 

410.  Magistrates  neglecting  or  refusing  to  disperse  rioters 168 

411.  Consequence  of  resisting  process  after  a  county  has  been  declared 

in  a  state  of  insurrection 168 

412.  Prizefights 163 

413.  Persons  present  at  prize  fights 164 

414.  Leaving  the  State  to  engage  in  prize  fights 164 

415.  Disturbing  the  peace  in  night  time 164 

416.  Refusing  to  disperse  upon  lawful  command 164 

417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using  the 

same  unlawfully 165 


CONTBNTS.  Xmi 

^gcaoJxilB,  Forcible  entry  and  detainer ^1^ 

ilB.  Betumiag  to  take  poasession  of  lands  after  beiqg  repioyed  by 

legal  proceedings » 166 


TITLE    XII. 

OP  CRIMES  AGAINST  THE   REVENUE  AND  PROPERTY  OP  THIS 

STATE. 

fl£CTioN  i2|.  Embezzlement  and. faUification  pf  accounts  by  public  officers 166 

425.  Officers  neglecting  to  pay  over  public  moneys... 167 

426.  **  Public  moneys,"  as  used  in  the  preceding  section,  defined 168 

427.  Failure  to  pay  over  fines  and  forfeitures  received,  a  misdemeanor  168 
*428.  Obstructing  officer  in  collecting  revenue 168 

429.  Refusing  to  give  Assessor  list  of  property,  or  giving  false  name    168 

430.  Making  false  statements,  not  under  oath,  in  reference  to  taxes    168 

431.  Delivering  receipts  for  poll  taxes,  other  than  prescribed  by  law, 

or  collecting  poll  taxes,  etc.,  without  givihg  the  receipt  pre- 
scribed by  law ., 169 

432.  Having  blank  receipts  for  licenses,  etc.,  other  than  those  pre- 

scribed by  law 169 

433.  Repealed. 

434.  Refusing  to  give  name  of  persons  in  employment,  etc 169 

435.  Carrying  on  business  without  license ..•.. 170 

436.  Unlawfully  acting  as  auctioneer 170 

437.  BepecUecU 

438.  Bleated, 

439.  EflTecting  insurance  on  account  of  foreign  companies  that  have 

not  complied  with  the  laws  of  this  State 170 

440.  Officer  charged  with  collection,  etc.,  of  revenue,  refusing  to  per- 

mit inspection  of  his  books 171 

441.  Board  of  Examiners,  Controller,  and  Treasurer  neglecting  cer- 

tain duties 171 

442.  Having  State  arms,  etc 171 

448.  SeltiRg  State  arms,  etc 171 


TITLE    XIII, 

OF  CRIMES  AGAINST  PROPERTY. 

Chaptier  I.  Arson 172 

II.  Burglary  and  housebreaking %7Q 

III.  Having  -possession    of  burglarious    instruments   and   deadly 

-weapons 179 

lY.  -Forgery  and  counterfeiting 179 

y.  Larceny 186 

YI.  Embezzlement 196 


CONTENTS. 

ChaptkbVIL  Extortion 198 

yill.  False  personation  and  cheats 201 

IX.  Fraudulently  fitting  out  and  destroying  vessels 205 

X.  Fraudulently  keeping  possession  of  wrecked  property 20A 

XI.  Fraudulent  destruction  of  property  insured 207 

XII.  False  weights  and  measures 208 

XIII.  Fraudulent  insolvencies  by  corporations,  and  other  frauds  in 

their  management. 209 

XIY.  Fraudulent  issue  of  documents  of  title  to  merchandise 215 

Xy«  Malicious  injuries  to  railroad  bridges,  highways,  bridges,  and 

telegraphs 218 


CHAPTER  I. 

ARSON. 

Section  447.  Arson  defined 173 

448.  "  Building  "  defined 173 

449.  "Inhabited  building"  defined 174 

450.  "Night  time"  defined 174 

461.  "  Burning »'  defined 174 

452.  Ownership  of  the  building 175 

453.  Degrees  of  arson 175 

454;  Arson  of  the  first  degree.    Arson  of  the  second  degree 175 

455.  Punishment  of  arson 176 


CHAPTER  n. 

BURGLARY  AND   HOUSEBREAKING. 

Section  459.  "Burglary"  defined -. 176 

460.  Punishment  of  burglary 177 

461.  "Housebreaking"  defined 178 

462.  Punishment  of  housebreaking 178 

463.  "  Night-time  "  defined 179 

CHAPTER  in. 

HAVINa    POSSESSION    OF    BURGLARIOUS    INSTRUMENTS  AND    DEADLY 

WEAPONS. 

SscTiOK  466.  Having  possession  of  any  instrument  with  intent  to  commit 

burglary 179 

467.  Having  possession  of  deadly  weapons  with  intent  to  commit  an 

assault 179 


CONTENTS. 

CHAPTER   IV. 

FORGERY   AND   COUNTERFEITING. 

SicnoN  470.  Forgery  of  wills,  conveyances,  notes,  bonds,  etc.  Uttering  forg^ 

notes,  bonds,  etc.    Forgery  of  records  and  official  returns 180 

471.  Making  false  entries  in  records  or  returns .% 182 

472.  Forgery  of  public  and  corporate  seals.. .*...  182 

473.  Punishment  of  forgery 182 

474.  Forging  telegraphic  messages 182 

475.  Passing  or  receiving  forged  notes.... ...»  183 

476.  Making,  passing,  or  uttering  fictitious  bills,  etc 183 

477.  Counterfeiting  coin,  bullion,  «tc 184 

478.  Punishment  of  counterfeiting 184 

479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc 184 

480.  Making  or  possessing  counterfeit  dies  or  plates 185 

CHAPTER  V. 

LARCENY. 

Sktiok  484.  "  Larceny  "  defined 186 

485.  Larceny  of  lost  property 191 

486.  Grand  and  petit  larceny 191 

487.  Grand  larceny  defined 191 

488.  Petit  larceny 192 

489.  Punishment  of  grand  larceny 192 

490.  Punishment  of  petit  larceny 192 

491.  Dogs  property 192 

492.  Larceny  of  written  instruments 192 

493.  Value  of  passage  tickets 192 

494.  Written  instruments  completed  but  not  delivered 193 

495.  Severing  and  removing  part  of  the  realty  declared  larceny 193 

496.  Receiver  of  stolen  property 193 

497.  Larceny  committed  and  stolen  property  received  out  of  this  State  193 

498.  Stealing  gas 194 

499.  Stealing  water 194 

500.  Larceny  of  goods  saved  from  fire  in  San  Francisco 194 

501.  Purchasing  or  receiving  in  pledge  junk,  etc.,  of  minors,  misde- 

meanor   195 

502.  Applies  Sections  339, 342,  and  343  to  junk  dealers,  etc 195 

CHAPTER  VI. 

EMBEZZLEMENT. 

SicTiON  503.  "Embezzlement'' defined 195 

604.  When  ofiicer,  etc.,  of  any  association,  guilty  of  embezzlement ..  196 

(f— Penal. 


XXVI  CONTENTS. 

Section  505.  When  carrier  or  other  person  having  property  for  transportation, 

for  hire,  guilty  of  embezzlement 196 

506.  "When  trustee,  banker,  etc.,  guilty  of  embezzlement 197 

507.  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement 197 

508.  When  clerk,  agent,  or  servant  guilty  of  embezzlement 197 

509.  Distinct  act  of  taking 197 

810.  Evidence  of  debt  undelivered  may  be  subject  of  embezzlement...  197 

511.  Glafm  of  title  a  ground  of  defense 197 

512.  Intent  to  restore  the  property  is  no  defense 196 

513.  But  actual  restoration  is  a  ground  for  mitigation  of  punishment  198 

514.  Punishment  for  embezzlement 198 


CHAPTER  VIL 

EXTORTION. 

Section  518.  "Extortion"  defined 199 

519.  What  threats  may  constitute  extortion 199 

520.  Punishment  of  extortion  in  certain  cases 200 

521.  Punishment  of  extortion  committed  under  color  of  official  right  200 

522.- Obtaining  signature  by  means  of  threats 200 

528.  Sending  threatening  letters  with  intent  to  extort  money,  etc 200 

524.  Attempts  to  extort  money  or  property  by  means  of  verbal  threats  200 

625.  Officers  of  railroad  companies  making  overcharges ..•  201 


CHAPTER  Vm. 

FALSE   PERSONATION   AND   CHEATS. 

Section  528.  Marrying  under  false  personation 201 

529.  Falsely  personating  another  in  other  cases 202 

530.  Receiving  property  in  a  false  character 202 

531.  Fraudulent  conveyances 203 

532.  Obtaining  money  by  false  pretenses  and  by  false  reports  of 

wealth,  etc 203 

533.  Selling  land  twice 208 

534.  Married  person  selling  lands  under  false  representations 204 

535.  Mock  auction 205 

CHAPTER  IX. 

FRAUDULENTLY    PITTING    OUT   AND    DESTROYING  VESSELS. 

Section  539.  Captain  or  other  officer  willililly  destroying  vessel,  etc..... 205 

540.  Other  persons  willfully  destroying  vessel,  etc 206 

541,' Making  false  manifest,  etc 206 


CONTENTS.  XXVll 

CHAPTER  X. 

PRAUDULBNTLY    KEBPING    POSSESSION    OP   WRBCKBD    PROPERTY. 

Sicnov  544.  Detainin^^  wrecked  property  after  salvage  paid 206 

M5.  Unlawfully  taking  or  hitving  possession  of  wi-ecked  propei-ty 207 

CHAPTER  XI. 

FRAUDULENT   DESTRUCTION   OF   PROPERTY   INSURED. 

Section  548.  Burning  or  destroying  property  insured 207 

549.  Presenting  false  proofs  in  support  of  a  claim  upon  policy  of  in- 

Burance 207 

,  CHAPTER  xn. 

FALSE  WEiaHTS   AND   MBASURES. 

SiCTiOK  552.  "False  weight"  and  "measure"  defined 208 

553.  Using  false  weights  or  measures 206 

554.  Stamping  false  weight,  measure,  or  tare  on  casks  or  packages....    209 

CHAPTER  XIII. 

FRAUDULENT   INSOLVENCIES   BY   CORPORATIONS,    AND    OTHER   FRAUDS 

IN   THEIR   MANAGEMENT. 

Skctiox  557.  Frauds  in  subscriptions  for  stock  of  corporations 209 

558.  Frauds  in  procuring  organization  of  corporation,  or  increasing 

its  capital 210 

559.  Unauthorized  use  of  names  in  prospectus,  etc.. 210 

560.  Misconduct  of  Directors  of  stock  corporations 211 

561.  Savings  bank  officer  overdrawing  his  account 211 

562.  Receiving  deposits  in  insolvent  banks 211 

563.  Frauds  in  keeping  accounts  in  books  of  corporations.. 212 

564.  Officer  of  corporation  publishing  false  reports  of  its  condition 212 

565.  Officer  of  corporation  to  permit  an  in-spection  of  its  books 213 

l/St^,  Officer  of  railroad  company  contracting  debt  in  its  behalf  exceed- 
ing its  available  means... -.... 213 

567.  Debt  contracted  in  violation  of  last  section  not  invalid 213 

568.  Director  of  a  corporation  presumed  to  have  knowledge  of  its 

affiiira- 213 

569.  Director  present  at  meeting,  when  presumed  to  have  assented  to 

proceedings r 213 


•  •  • 


XXVlll  CONTENTS. 

SjBCnoN  570.  Director  absent  from  meetinp^,  when  presumed  to  have  assented 

to  proceeding...... 214 

571.  Foreign  corporations ~  214 

672.  **  Director  "  defined 214 


CHAPTER  XIV. 

FRAUDULENT  ISSUE  OP  DOCUMENTS  OF  TITLE  TO  MERCHANDISE. 

Section  577.  Issuing  fictitious  bills  of  lading,  etc 215 

578.  Issuing  fictitious  warehouse  receipts 215 

579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  faith  excepted  216 

580.  Duplicate  receipts  must  be  marked  "duplicate.'' 216 

581.  Selling,  hypothecating,  or  pledging  property  received  for  trans- 

portation or  storage 217 

582.  Bill  of  lading  or  receipt  issued  by  warehouseman  must  be  can- 

celed on  redelivery  of  the  property 217 

583.  Property  demanded  by  process  of  law 217 

CHAPTER    XV. 

MALICIOUS    INJURIES    TO    RAILROAD   BRIDGES,   HIGHWAYS,    BRIDGES, 

AND    TELEGRAPHS. 

Section  587.  Injuries  to  railroads  and  railroad  bridges 218 

588.  Injuries  to  highways,  private  ways,  and  bridges. 218 

589.  Injuries  to  toll  houses  and  gates 218 

590.  Injuries  to  milestones  and  guide  boards »  219 

591.  Injuring  telegraph  lines 219 


TITLE    XIV. 

MALICIOUS  MISCHIEF. 

Section  594.  Malicious  mischief  in  general,  defined 220 

595.  Specifications  in  following  sections  not  restrictive  of  last  section..  221 

596.  Poisoning  cattle 221 

597.  Killing,  maiming,  or  torturing  animals 221 

598.  Killing,  etc.,  birds  in  cemeteries 221 

599.  Killing  seals  and  sea  lions  within  one  mile  of  ClifiT  House 222 

600.  Burning  buildings  and  other  property  not  the  subject  of  arson  222 

601.  Using  gunpowder,  etc.,  in  destroying  or  injuring  any  building..  222 

602.  Malicious  injuries  to  ft^ehold 222 

608.  Limitation  upon  the  operations  of  the  preceding  section 224 

604.  Injuries  to  standing  crops,  etc 224 

605.  Bemoving,  defacing,  or  altering  landmarks 224 


CONTENTS. 

S1CTIOK6O6.  Destroying  or  injuring  jails 226 

607.  Destroying  or  injuring  bridges,  dams,  levees,  water  dams,  etc...  225 

606.  Burning  or  injuring  rafts.    Setting  adrift  vessels 226 

609.  Removing  buoys  and  beacons 226 

610.  Masking  or  removing  signal  lights,  or  exhibiting  false  lights...  226 

611.  Obstructing  navigable  streams 226 

612.  Depositing  sand,  dust,  etc.,  in  Humboldt  Bay 226 

613.  Throwing  overboaid  ballast,  or  otherwise  obstructing  the  navi- 

gation of  any  harlior,  etc 226 

614.  Mooring  vessels  to  buoys 227 

615.  Injuries  to  signals,  monuments,  etc.,  erected  in  United  States 

Coast  Survey..  227 

616.  Destroying  or  ttaaring  down  notices,  etc.,  before  expiration  of 

time  for  which  they  were  to  remain  set  up 227 

617.  Injuiing  or  destroj'ing  wiitten  instrument.... 227 

618.  Opening  or  publisihing  sealed  letters 228 

619.  Disclosing  contents  of  telegraphic  message 228 

620.  Altering  telegraphic  messages 228 

621.  Opening  sealed  envelops  containing  telegraphic  dispatches 228 

622.  Injuring  works  of  art  or  improvements  in  any  city,  town,  or 

village 229 

623.  Destroying  works  of  literature,  etc.,  in  public  libraries 229 

624.  Breaking  or  obstructing  gas  or  water  pipes,  etc 229 

625.  Drawing  water  from  woi  ks  ailer  they  have  been  closed 229 


TITLE     XV. 

MISCELLA>  EOUS   CRIMES. 

Chaftib  I.  Violation  of  the  laws  for  the  preservation  of  game  and  fi^h 230 

II.  Of  other  and  miscellaneous  otfeni^es 234 

CHAPTER  I. 

VIOLATION  OP  THE  LAWS  FOR  THE  PRESERVATION  OP  GAME  AND  FISH. 

81CT10K  626.  Destruction  of  grouse,  duck,  etc.,  when  prohibited 280 

627.  Same 231 

628.  Destruction  of  elk,  etc.,  when  prohibited 281 

629.  Having  game  in  possession  during  the  time  that  killing  thereof 

is  prohibited 282 

630.  Use  of  phosphorus  on  land  in  certain  counties  prohibited 232 

631.  Taking  trout,  when  prohibited 232 

632.  Same 232 

633.  Taking  trout  by  nets,  etc.,  prohibited 282 


XXX  •  CONTEXTS. 

Sjcgtion  634.  Taking  salmon,  when  prohibited 233 

635.  Use  of  poiriunous  or  explosive  Bubstances  in  fii^hing  prohibited...  233 

636.  Calilbrnia  Indiana  exenopted  from  certain  penalties. 233 

>^  637.  Fit^hways  and  ladders,  penalties  for  not  keeping 233 

CHAPTER  IL 

OF   OTHER   AND   MISCELLANEOUS   OFFENSES. 

SxcTiON  638.  Neglect  or  postponement  out  of  I'egular  order  of  telegraphic 

messages.    Limitations 234 

639.  Agent,  operator,  or  employ^  using  information  from  messages...  235 

640.  Clandestinely  learning  the  contents  of  a  telegraphic  message 235 

641.  Bribing  telegraphic  operator 235 

642.  Collecting  tolls,  etc.,  at  San  Francisco,  without  authority  of 

.   ^Harbor  Commissioners 236 

64S.  Violations  of  the  provisions  of  the  Chapter  relating  to  police 

regulations  of  San  Francisco  harbor 236 

644.  Enticing  seamen  to  desert 237 

645.  Harboring  deserting  seamen 237 

646.  Aiding  apprentices  to  run  away  or  harboring  them 237 

647.  Vagrants 237 

648.  Lssuing  or  circulating  paper  money 238 

649.  Officers  of  fire  department  issuing  false  certificates  of  exemption  238 

650.  Sending  letters  threatening  to  expose  another v 238 

651.  Requiring  wards  or  apprentices  to  work  more  than  eight  hours..  239 

652.  Officer  or  member  of  National  Guard  failing  to  attend  parade, 

obey  orders,  or  discharge  duty 239 

653.  Member  of  National  Guard  failing  to  attend  parade,  etc.,  when 

notified 239 


TITLE    XVI. 

GENEBAL  PROVISIONS. 

SzcnoK  654.  Acts  made  punishable  by  difiTorent  provisions  of  this  Code 240 

655.  Acts  punishable  under  foreign  law 241 

656.  Foreign  conviction  or  acquittal 24]( 

657.  Contempts,  how  punishable^ 241 

658.  Mitigation  of  punishment  in  certain  cases 241 

669.  Aiding  in  misdemeanor 241 

660.  Sending  letters,  when  deemed  complete 242 

661.  Removal  from  office  for  violation  or  neglect  of  official  du^  by 

public  oflicers 242 

662.  Omission  to  perform  duty,  when  punishable...... 242 

66S.  Attempts  to  commit  crimes,  when  punishable 242 

664.  Attempts  to  commit  crimes,  how  punishable. 242 


CONTENTS.  XXXt 

SscnoK665.  Bestrictions  upon  the  preceding  sections 243 

666.  Second  offense,  how  punished  after  conviction  of  former  offense  243 

667.  Second  offenses,  how  punished  after  conviction  of  attempt  to 

commit  a  State  Prison  offense 244 

668.  Foreign  conviction  for  former  offense.... 245 

669.  Second  term  of  imprisonment,  when  to  commence 24A 

670.  When  term  of  imprisonment  oompiences,  etc 246 

671.  Imprisonment  for  life 246 

672.  Fine  may  be  added  to  imprisonment 246 

673.  Civil  rights  of  convict  suspended 247 

674.  Civil  death 247 

675.  Limitations  on  two  preceding  sections 247 

676.  Person  of  convict  protected 247 

677.  Forfeitures 247 


F^RT    II. 

OP    CRIMINAL    PROCEDURE. 


PEELIMINARY    PROVISIONS. 

SicnoK  681.  Ko  person  punishable  but  on  legal  conviction 251 

682.  Public  offenses,  how  prosecuted 252 

683.  Criminal  action  defined. 252 

684.  Parties  to  a  criminal  action 252 

685.  The  party  prosecuted  known  as  defendant. 252 

686.  Rights  of  defendant  in  a  criminal  action 252 

687.  Second  prosecution  for  the  same  offense  prohibited 253 

688.  No  person  to  be  a  witness  against  himself  in  a  criminal  action, 

or  to  be  unnecessarily  restrained 253 

689.  Nopersontobeconvictedbutupon  verdict  or  judgment 253 


TITLE    I. 

OP  THE  PREVENTION  OF  PUBLIC  OFFENSES. 

CiuPTXR  I.  Of  lawful  resistance 255 

II.  Of  the  intervention  of  the  officers  of  justice 256 

III.  Security  to  keep  the  peace 256 

lY .  Police  in  cities  and  towns,  and  their  attendance  at  exposed  places  260 

Y.  Suppression  of  riots • « 260 


XXXll  CONTENTS. 

CHAPTER    I. 

OF   LAWFUL   RESISTANCE. 

Section  692.  Lawful  resistancot  by  whom  made 255 

6d3.  By  the  party,  in  whi^t  cases  and  to  what  extent 255 

694.  By  other  partieSf  in  what  cases..... 255 

CHAPTER  n. 

OF  THE   INTERVENTION   OF   THE   OFFICERS   OF  JUSTICE. 

Section  697.  Intervention  of  officers,  in  what  cases -. 256 

698.  Persons  acting  in  their  aid  justified 256 

CHAPTER  m. 

SECURITY   TO   KEEP   THE   PEACE. 

Section  701.  Information  of  threatened  offense 257 

702.  Examination  of  complainant  and  witnesses..... 257 

703.  Warrant  of  arrest 257 

704.  Proceedings  on  charges  being  controverted 258 

705.  Person  complained  of,  when  to  be  discharged 258 

706.  Security  to  keep  the  peace,  when  required 258 

707.  Effect  of  giving  or  refuf^ing  to  give  security 258 

708.  Person  committed  for  not  giving  security,  how  dis-chargcd 258 

709.  Undertaking  to  be  filed  in  Clerk's  office 259 

710.  Security,  when  required  for  assault  committed  in  the  presence 

of  a  Court  or  magistrate 259 

711.  Undertaking,  when  broken 259 

712.  Undertaking,  when  and  how  to  be  prosecuted 259 

713.  Evidence  of  breach 259 

714.  Security  for  the  peace  not  required,  except  in  accordance  with 

this  Chapter 259 

CHAPTER  IV. 

POLICE   IN   CITIES  AND  TOWNS,  AND   THEIR  ATTENDANCE  AT  EXPOSED 

PLACES. 

Section  719,  Organization  and  regulation  of  the  police 260 

720.  Force  to  preserve  the  peace  at  public  meetings,  when  and  how 

ordered 260 


OONTXNTS.  XXXm 

CHAPTER  V. 

SUPPRESSION   OF  RIOTS. 

Sktiok  723.  Power  of  Sheriff  or  other  officer  in  overcomingf  resistance  to 

process 261 

724.  The  officer  to  certify  to  Court  the  name  of  the  resisters,  etc- 261 

725.  When  Gk>vemor  to  order  out  a  military  force  to  aid  in  executing^ 

process 261 

726.  Magistrates  and  officers  to  command  rioters  to  disperse 262 

727.  To  arrest  rioters  if  they  do  not  disperse 262 

728.  Officers  who  may  order  out  the  military 262 

729.  Commanding  officer  and  troops  to  ohey  the  order 262 

730.  Armed  force  to  obey  orders  of  whom 263 

781.  Conduct  of  the  troops 263 

732.  Governor  may  in  certain  cases  declare  a  county  in  a  state  of 

insurrection 264 

788.  May  revoke  the  proclamation 264 


TITLE    II. 

OF  JUDICIAL   PROCEEDINGS    FOR   THE    REMOVAL   OF  PUBLIC 
OFFICERS  BY  IMPEACHMENT  OR  OTHERWISE. 

Chaptzk  I.  Of  impeachments 265 

n.  Of  the  removal  of  civil  officers  otherwise  than  by  imi>eachment  269 

« 

CHAPTER  I. 

OF    IMPEAGHMENT6. 

Sicnoir  737.  Officers  liable  to  impeachment ., 265 

738.  Articles,  how  prepared.    Trial  by  Senate 266 

739.  Articles  of  impeachment 266 

740.  Time  of  hearing.    Service  on  defendant 266 

741.  Service,  how  made 267 

742.  Proceedings  on  failure  to  appear 267 

743.  Defendant,  after  fq)pearance,  may  answer  or  demur 267 

744.  If  demurrer  is  overruled  defendant  must  answer 267 

745.  Senate  to  be  sworn 268 

746.  Two  thirds  necessary  to  a  conviction 268 

747.  Judgment.on  conviction,  how  pronounced 268 

748.  The  same 268 

749.  Nature  of  the  judgment* 268 

750.  Effect  of  judgment  of  suspension.. 269 

e— PBNiX. 


CONTENTS. 

SscTiOK  751.  Officer,  when  impeached,  disqualified  until  acquitted.  Goyernor 

to  temporarily  fill  vacancy 269 

752.  Presiding  officer  when  Lieutenant  Gk)vemor  isi  mpeached 269 

758.  Impeachment  not  a  bar  to  indictment 2^ 


CHAPTER  n. 

07   THE    REMOVAL    OF   CIVIL    OFFICERS    OTHERWISE    THAN   BY 

IMPEACHMENT. 

Section  758.  Accusation  to  be  presented  by  the  Grand  Jury 270 

759.  Form  of  accusation 270 

760.  To  be  transmitted  to  the  District  Attorney,  and  copy  served 

on  the  defendant 270 

761.  Proceedings  if  defendant  does  not  appear 271 

762.  Defendant  may  object  to  or  deny  the  accusation 271 

768.  Form  of  objection 271 

764.  Manner  of  denial 271 

765.  If  objections  overruled,  defendant  must  answer 271 

766.  Proceedings  upon  plea  of  guilty,  refusal  to  answer,  oi  denial...  271 

767.  Trial  by  juiy 271 

768.  State  and  defendant  entitled  to  process  for  witnesses 272 

769.  Judgment  upon  conviction,  and  its  form 272 

770.  Appeal,  how  taken.    Pending  appeal,  defendant  to  be  suspended 

and  vacancy  filled 272 

771.  Proceedings  for  the  removal  of  a  District  Attorney 272 

772.  Removal  of  public  officers  by  summary  proceedings  before  Dis- 

trict Courts 272 


TITLE    III. 

OP  THE  PROCEEDINGS  IN  CRIMINAL  ACTIONS  PROSECUTED  BY 
INDICTMENT,  TO  THE  COMMITMENT.  INCLUSIVE. 

Ohaptsb  I.  Of  the  local  jurisdiction  of  public  offenses 274 

n.  Of  the  time  of  commencing  criminal  actions 279 

ni.  The  information 280 

IV.  The  warrant  of  arrest 281 

y.  Arrest,  by  whom  and  how  made 286 

yi.  Retaking  after  an  escape  or  rescue 290 

yil.  Examination  of  the  case  and  discharge  of  defendant,  or  holding 

him  to  answer 290 


CONTENTS.  XXXV 


CHAPTER  I. 

OP  THE   LOCAL  JURISDICTION   OF  PUBLIC   OFFENSES. 

Section  777.  Jurisdiction  of  offenses  committed  in  this  State 274 

778.  When  the  offense  is  commenced  without,  but  consummated 

within  this  State 275 

779.  When  an  inhabitant  of  this  State  is  concerned  in  a  duel  out  of 

the  same,  and  a  party  wounded  dies  thereiu 276 

780.  When  an  inhabitant  leaves  the  State  to  evade  the  statute  against 

dueling  or  challenges  to  fight 276 

781.  When  an  offense  is  committed  partly  in  one  county  and  partly 

in  another ^^ 276 

782.  When  committed  on  the  boundary,  etc.,  of  two  or  more  counties  276 

783.  Jurisdiction  of  an  offense  on  board  a  vessel 276 

784.  Of  indictment  for  kidnapping,  enticing  away  a  child,  or  abduction  277 

785.  Jurisdiction  of  an  indictment  for  bigamy  or  incest 278 

786.  When  property  is  feloniously  taken  in  one  county  and  brought 

into  another 278 

787.  Jurisdiction  of  indictment  for  escaping  from  prison 278 

788.  Jurisdiction  of  an  indictment  for  treason,  when  the  overt  act  is 

committed  out  of  the  State 278 

789.  Jurisdiction  of  an  indictment  for  stealing,  etc.,  property  out  of 

this  State  and  bringing  it  therein 278 

790.  Jurisdiction  of  an  indictment  for  murder,  etc.,  where  the  injury 

was  inflicted  in  one  county,  and  the  party  dies  out  of  that 
county 278 

791.  Of  an  indictment  against  an  accessory 279 

792.  Jurisdiction  in  cases  of  principals  who  are  not  present,  etc.,  at 

commission  of  the  principal  offense 279 

793.  Conviction  or  acquittal  in  another  State  a  bar,  where  the  juris- 

diction is  concurrent 279 

794.  Conviction  or  acquittal  in  another  county  a  bar,  where  the  juris- 

diction ift  concurrent 279 


CHAPTER,  n. 

OF  THE  TIME  OF  COMMENCING  CRIMINAL  ACTIONS. 

Sicnoik  799.  Prosecution  for  murder  may  be  commenced  at  any  time 280 

800.  Limitation  of  three  years  in  all  other  felonies 280 

801.  Limitation  of  one  year  in  misdemeanors 280 

802.  Exception  when  defendant  is  out  of  the  State 280 

808.  Indictment  found,  when  presented  and  filed 280 


XKXVl  CONTENTS. 


CHAPTER  in. 

THE   INFORMATION. 

Section  806.  Infonnation  defined 281 

807.  Magistrate  defined 281 

808.  "Who  are  magistrates 281 


CHAPTER  IV. 

THE   WARRANT   OF   ARREST. 

Section  811.  Examination  of  the  prosecutor  and  his  witnesses  upon  the  in- 
formation   282 

812.  Depositions,  what  to  contain 282 

813.  When  warrant  may  issue 282 

814.  Form  of  warrant 282 

816.  Name  or  description  of  the  defendant  in  the  waiTant,  and  state* 

ment  of  the  offense 283 

816.  Warrant  to  be  directed  to  and  executed  by  peace  officer 283 

817.  Who  are  peace  officers 283 

818.  To  what  peace  officers  warrants  are  to  be  directed 283 

819.  Same;  and  when  and  how  executed  in  another  county 283 

820.  Indorsement  on  the  warrant,  for  service  in  another  county,  how 

and  upon  what  proof  to  be  made 284 

821.  Defendant  to  be  taken  before  the  magistrate  issuing  the  war- 

rant, etc 284 

822.  Defendant  arrested  for  misdemeanor  in  another  county,  to  be 

admitted  to  bail 284 

823.  Proceedings  on  taking  bail  from  the  defendant  in  such  cases 264 

824.  Wlien  bail  is  not  given.    When  magistrate  who  issued  warrant 

cannot  act 285 

825.  No  delay  in  taking  defendant  before  magistrate 285 

826.  Proceedings  where  defendant's  taken  before  another  magistrate  285 

827.  Proceedings  for  ofiTenses  triable  in  another  county 285 

828.  Duty  of  officer 285 

829.  Admission  to  bail 286 


CHAPTER  V. 

ARREST,  BY  WHOM  AND  HOW  MADE. 

Section  834.  Arrest  defined.    By  whom  made 286 

835.  How  an  arrest  is  made  and  what  restraint  allowed 287 

836.  Arrests  by  peace  officers 287 

837.  Arrests  by  private  persons 287 

838.  Magistrates  may  order  arrest 287 


CONTENTS.  XXXVll 

SiCTiOK  839.  Persons  making  arrest  may  summon  assistance 287 

M*  When  the  arrest  may  be  made 288 

841.  Arrest,  how  made 288 

842.  "Warrant  must  be  shown,  when 288 

843.  Whatforce  maybe  used 288 

844.  Doors  and  windows  may  be  broken,  when 288 

845.  Same 289 

846.  Weapons  may  be  taken  from  persons  arrested 289 

847.  Duty  of  a  private  person  who  has  made  an  arrest 289 

848.  Duty  of  officer  arresting  "with  warrant 289 

849.  Person  arrested  without  a  warrant  to  be  taken  before  a  magis- 

trate.   Information  to  be  filed .^ 289 

850.  Arrest  by  telegraph 289 

851.  Same 290 


CHAPTER  VL 

RETAKING   AFTER  AN   ESCAPE   OR   RESCUE. 

Section  854.  May  be  at  any  time  or  in  any  place  in  the  State 290 

855.  May  break  open  door  or  window  if  admittance  refused... 290 

CHAPTER  Vn. 

EXAMINATION   OF   THE    CASE,    AND    DISCHARGE   OF  THE     DEFENDANT, 

OR  HOLDING  HIM   TO  ANSWER. 

SfCTioK  858.  Magijitrate  to  inform  the  defendant  of  the  charge,  and  his  right 

to  counsel 291 

859.  Time  to  send  and  sending  for  counsel 292 

860.  Examination,  when  to  proceed 292 

861.  When  to  be  completed.    Postponement 292 

862.  Od  postponement,  defendant  to  be  committed  or  discharged  on 

bail 292 

863.  Form  of  commitment 292 

864.  Depositions  to  be  read  on  examination  and  subpoenas  issued 292 

865.  Examination  of  witnesses  to  be  in  presence  of  defendant,  and  his 

right  to  cross-examine....... 293 

866.  Examination  of  defendant's  witnesses 293 

867.  Exclusion  and  separation  of  witnesses 293 

868.  "Who  may  be  present  at  the  examination 293 

869.  Testimony,  how  taken  and  authenticated 294 

870.  Deposition,  by  whom  and  how  kept 295 

871.  Defendant,  when  and  how  discharged 296 

872.  When  and  how  to  be  committed 295 

873.  Order  for  commitment 296 


XXXVlll  CONTENTS. 

Section  874.  Certificate  of  bail  being  taken 296 

875.  Order  for  bail  on  commitment 296 

876.  Commitment,  how  made  and  to  whom  delivered 296 

877.  Form  of  commitment 297 

878.  Undertaking  of  witnesses  to  appear,  when  and  how  taken 297 

879.  Security  for  the  appearance  of  witnesses,  when  and  how  required  297 

880.  Infants  and  married  women  may  be  required  to  give  security....  296 

881.  Witnesses  to  be  committed  on  refusal  to  give  security  for  their 

appearance 298 

882.  "Witness  unable  to  give  security  may  be  conditionally  exam- 

ined.   Not  applicable  to  prosecutor  or  accomplice ^98 

883.  Magistrate  to  return  depositions,  etc.,  to  the  Court 298 


TITLE    IV. 

OF  PROCEEDINGS  AFTER   COMMITMENT  AND  BEFORE  INDICT- 
MENT. 

Chapter  I.  Preliminary  provisions 299 

II.  Formation  of  the  Grand  Jury 300 

III.  Powers  and  duties  of  a  Grand  Jury 305 

IV.  Presentment  and  proceedings  thereon....' 308 

CHAPTER  I. 

PRBLIMINARY   PROVISIONS. 

Section  888.  "What  prosecutions  must  be  by  indictment 299 

889.  What  by  accusation  or  information..... 299 

890.  Indictments  and  accusations,  in  what  Court  found 299 

CHAPTER  n. 

FORMATION  OF  THE  GRAND  JURY. 

Section  894.  Who  may  challenge  the  panel  or  an  individual  juror 300 

895.  Cause  of  challenge  to  a  panel 300 

896.  Cause  gf  challenge  to  an  individual  grand  juror 301 

897.  Manner  of  taking  and  trying  challenges 302 

898.  Decision  upon  challenges..... 30c2 

899.  Effect  of  allowing  a  challenge  to  a  panel 302 

900.  Effect  of  allowing  challenge  to  an  individual  juror 302 

901.  Objections  can  only  be  taken  by  challenge 303 

902.  Appointment  of  a  foreman 303 

903.  Oath  of  foreman 303 

904.  Oath  of  other  grand  jurors 303 

905.  Chargeof  the  Court 301 


CONTBNTS. 

SicnoK  906.  Ketirement  of  the  Grand  Juiy.    Discharge  of. 804 

907.  Special  Grand  Jury 804 

908.  Order  for  special  Grand  Jury 804 

909.  Order,  how  executed 304 

910.  Special  Grand  Jury,  how  formed 804 

CHAPTER  nL 

POWERS  AND   DUTIES   OF  A   GRAND  JURY, 

Sicnoir  915.  Powers  of  Grand  Jury .' 805 

916.  Presentment  defined 806 

917.  Indictment  defined 806 

918.  Foreman  may  administer  oaths 806 

919.  Evidence  receivable  before  the  Grand  Jury 306 

920.  Grand  Jury  not  bound  to  hear  evidence  for  the  defendant,  but 

may  order  explanatory  evidence,  etc.... 806 

921.  Den^ree  of  evidence  to  warrant  indictment 806 

922.  Grand  Jurors  must  declare  their  knowledge  as  to  commission  of 

public  offense 806 

923.  Must  inquire  into  cases  of  persons  imprisoned,  etc »  307 

924.  Entitled  to  access  to  public  prison,  etc 807 

025.  When  and  from  whom  they  may  ask  advice,  and  who  may  be 

present  during  their  sessions « 807 

926.  Secrets  of  Grand  Jury  to  be  kept,  except,  etc 806 

927.  Grand  Juror  not  to  be  questioned  for  his  conduct,  except,  etc 308 


N 


CHAPTER  IV. 

PRESBirrMENT  AND  PBOCBSDINQS    THERBON. 

m 

Sicnoy  931.  Presentment  must  be  by  twelve  Grand  Jurors,  etc 809 

932.  Must  be  presented  to  the  Court  and  filed 309 

933.  If  the  facts  stated  in  the  presentment  constitute  a  public  offense, 

the  Court  must  direct  a  bench  warrant 309 

934.  Bench  warrant,  by  whom  and  how  issued 309 

985.  Form  of  bench  warrant 309 

936.  Bench  warrant,  how  served 310 

937.  Proceedings  of  magistrate  on  defendant  being  brought  before 

him 310 


TITLE    V. 

OP  THE  INDICTMENT. 

Chaptkb  I.  Finding  and  presentment  of  the  indictment 310 

II.  Bules  of  pleading  and  form  of  the  indictment 312 


id  OONTBNTS. 

CHAPTER  L 

FINDING  AND   PRESENTMENT  OF  THE  INDICTMENT. 

* 

Bjtcnov  940.  Indictment  must  be  found  by  twelve  jurors,  indorsed,  etc 310 

941.  If  not  found  depositions,  etc.,  must  be  returned  to  Court,  etc 811 

942.  Effect  of  dismissal 311 

943.  Names  of  witnesses  inserted  at  foot  of  indictment. 311 

944.  Indictment,  how  presented  and  filed 311 

945.  Proceedings  when  defendant  is  not  in  custody 312 

I 

CHAPTER  II. 

RULES   OF  PLEADING  AND  FORM   OF  THE  INDICTTMENT. 

Sbotioh  948.  Form  af  and  rules  of  pleading 313 

949.  First  pleading  by  the  people  is  indictment 313 

950.  Indictment,  what  to  contain 313 

951.  Form  of  indictment 314 

9&2.  Indictment  must  be  direct  and  certain 314 

953.  When  defendant  is  indicted  by  fictitious  name,  etc 314 

954.  The  indictment  must  charge  but  one  ofiTense  and  in  one  form, 

except  where  it  may  be  committed  by  difilerent  means 315 

955.  Statement  as  to  time  when  offense  was  committed 316 

956.  Statement  as  to  person  injured  or  intended  to  be 316 

957.  Construction  of  words  used  in  an  indictment 316 

958.  Words  used  in  a  statute  need  not  be  strictly  pursued 317 

959.  Indictment,  when  sufiicient 317 

960.  Indictment  not  insufiicient  for  defect  of  foi*m  not  tending  to 

prejudice  defendant 324 

961.  Presumptions  of  law,  etc.,  need  not  be  stated 825 

962.  Judgments,  etc.,  how  pleaded 325 

963.  Private  statutes,  how  pleaded 325 

964.  Pleading  in  indictment  for  libel 825 

965.  Pleading  in  indictment  for  forgery,  where  instrument  has  been 

destroyed  or  withheld  by  defendant 325 

966.  Pleading  in  an  indictment  for  peijury  or  subornation  of  peijury  325 

967.  Pleading  in  indictment  for  larceny  or  embezzlement 326 

968.  Pleading  in  an  indictment  for  selling,  exhibiting,  etc.,  lewd  and 

obscene  books,  etc 326 

969.  Previous  conviction  of  another  offense,  how  stated  in  indictment  327 

970.  Indictment  against  several,  one  or  more  may  be  acquitted 827 

971.  Distinction  between  accessory  before  the  fiact  and  principal  abro- 

gated.   Principals,  how  indicted,  etc 327 

972.  Accessory  may  be  indicted  and  tried,  though  principal  has  not 

been 827 


CONTENTS.  Xli 


TITLE    VI. 

OF  PLEADINGS  AND  PROCEEDINGS  AFTER  INDICTMENT  AND 
BEFORE  THE  COMMENCEMENT  OF  THE  TRIAL. 

Chaptxb  I.  Of  the  arrai^ment  of  the  defendant 328 

n.  Setting  aside  the  indictment 334 

III.  Demurrer 336 

IV.  Plea 839 

V.  Transmission  of  certain  indictments  from  the  County  Court  to 

the  District  Court  or  Municipal  Criminal  Court  of  San  Fran- 
cisco   345 

YI.  Removal  of  the  action  hefore  trial 346 

VII.  The  mode  of  trtal 348 

VIII.  Formation  of  the  trial  jury  and  the  calendar  of  issues  for  trial...  349 

IX.  Postponement  of  the  trial 350 

CHAPTER  I. 

OP  THE  ARRAIGNMENT  OP  THE  DEPENDANT. 


Section  976.  Defendant  must  be  arraigned  in  the  Court  where  the  indictment 

was  found  or  sent 329 

977.  Defendant,  when  to  be  present  at  arraignment 329 

978.  If  in  custody,  to  be  brought  before  Court 329 

979.  If  discharged  on  bail,  bench  warrant  to  issue 329 

980.  Bench  warrant,  by  whom  and  how  issued 330 

981.  Form  of  bench  warrant 3S0 

962.  Directions  in  the  bench  warrant,  if  the  offense  is  bailable.    Or- 
der for  bail  to  be  indorsed 330 

983.  Bench  warrant,  how  served 331 

984.  Proceeding  on  giving  bail  in  another  county 331 

985.  Ordering  defendant  into  custody  or  increasing  bail  when  indict- 

ment is  for  felony 331 

986.  Defendant,  if  present  when  order  made,  to  be  committed;  if  not, 

bench  warrant  to  issue 331 

987.  Defendant,  on  arraignment,  to  be  informed  of  his  right  to  coun- 

sel.   When  Court  to  assign  counsel 331 

988.  Arraignment,  how  made 332 

989.  Proceedings  on  arraignment,  when  defendant  is  not  indicted  by 

his  true  name 833 

990.  Time  allowed,  and  how  defendant  may  answer  on  arraignment.  833 

CHAPTER  n. 

SETTING  ASIDE   THE   INDICTMENT. 

SECnoir  995.  Indictment,  when  setvaside  on  motion 334 

996.  Defendant  waives  objections,  unless  he  makes  the  motion 835 

/— Pbnal. 


Xlii  CONTENTS. 

SsCTiOK  997.  Motion,  when  heard.    If  denied  or  granted,  what  proceedings 

are  to  be  had 335 

998.  Effect  of  order  for  submission 836 

999.  Order  no  bar  to  another  prosecution 836 

CHAPTER  m. 

DEMURRER. 

Section  1002.  Pleading  on  par^of  defendant 336 

1003.  Demurrer  or  plea,  when  put  in 336 

1004.  Grounds  of  demurrer 387 

.  1005.  Demurrer,  how  put  in,  and  its  form ' 338 

1006.  When  heard 838 

1007.  Judgment  on  demurrer 838 

1008.  If  allowed,  bar  to  another  prosecution:  when 388 

1009.  If  resubmission  not  ordered,  defendant  discharged,  etc 338 

1010.  Proceeding^,  if  submission  ordered 888 

1011.  Proceedings,  if  demurrer  is  disallowed 839 

1012.  When  objections,  forming  ground  of  demurrer,  must  or  may 

betaken 339 

CHAPTER  IV. 

PLEA. 

Section  1016.  The  different  kinds  of  pleas 340 

1017.  Plea,  how  put  in,  and  its  form 343 

1018.  Plea  of  guilty,  how  put  in,  and  when  it  may  be  withdrawn 343 

1019.  What  plea  of  not  guilty  puts  in  issue 343 

1020.  What  may  be  given  in  evidence  under  plea  of  not  guilty 343 

1021.  What  is  not  a  former  acquittal 3^ 

1022.  What  is  a  former  acquittal 344 

1028.  Conviction  or  acquittal  on  an  indictment  for  a  higher  offense, 

effect  of. , 344 

1024.  Defendant  refusing  to  answer,  plea  of  not  guilty  to  be  entered..  d44 

CHAPTER  V. 

TRANSMISSION   OF   CERTAIN   INDICTMENTS   FROM   THE  COUNTY   COURT 

TO   THE   DISTRICT   COURT   OR   MUNICIPAL   CRIMINAL  COURT   OF  SAN 
FRANCISCO. 

Section  1028.  Transmission  of  indictments  from. the  County  to  District  Courts  340 

1029.  Indictments  against  a  County  Judge  to  be  transmitted  to  Dis- 

trict Court 345 

1030.  Indictments  to  be  transmitted  to  the  Municipal  Criminal  Court 

of  San  Francisco 345 


CONTENTS.  xliii 


CHAPTER  VI. 

REMOVAL   OP   THE  ACTION   BEFORE   TRIAL. 

SxcnoK  1033.  When  action  may  be  removed 846 

1034.  Application  for  removal,  how  made 346 

1035.  Application,  when  granted 347 

1036.  Order  of  removal 347 

1037.  Proceedings  on  removal,  if  defendant  is  in  custody 347 

1038.  Authority  of  Court  to  which  action  is  removed.  "When  original 

papers  must  be  transmitted .' 848 


CHAPTER  Vn. 

THE   MODE   OP   TRIAL. 

SicnoN  1041.  Issue  of  fact  defined 348 

1042.  How  tried 348 

1013.  When  presence  of  defendant  is  necessary  on  the  trial 348 

CTSAPTER  Vni. 

FORMATION    OP    THE    TRIAL    JURY    AND    THE    CALENDAR    OP    ISSUES 

FOR    TRIAL. 

SiCTiOK  1046.  Formation  of  trial  jury 349 

1047.  Clerk  to  prepare  a  calendar..-. 349 

1048.  Order  of  disposing  of  issues  on  the  calendar 349 

1019.  Defendant  entitled  to  two  days  to  prepare  for  trial 350 

CHAPTER  IX. 

POSTPONEMENT   OF  THE   TRIAL. 
Sxcnox  1052.  Postponement,  when,  and  how  ordered 350 


TITLE     VII. 

OP    PROCEEDINGS    AFTER    THE    COMMENCEMENT    OP    THE 

TRIAL   AND    BEFORE   JUDGMENT. 

Chapter   I.  Challenging  the  jury 352 

II.  The  trial 869 

III.  Conduct  of  the  jury  after  cause  is  submitted  to  them 397 

IV.  The  verfict 400 


I 


Xliv  CONTENTS. 

Chapter  V.  Bills  of  exception iffi 

VI.  New  trials 410 

YII.  Arrest  of  judgD^ent 414 

CHAPTER  L 

CHALLENGING  THE  JURY. 

Sectioit  1055.  Definition  and  division  of  challenges 353 

1056.  Defendants  cannot  sever  in  challenges 354 

1057.  Panel  defined 354 

1058.  Challenge  to  the  juiy  defined 864 

1059.  Upon  what  founded... 354 

1060.  When  and  how  taken 365 

1061.  If  sufiSciency  of  the  challenge  be  denied,  adverse  party  may  ex- 

cept.   Exception,  how  taken  and  tried 355 

1062.  If  exception  overruled,  Court  may  allow  denial,  etc *. 355 

1063.  Denial  of  challenge,  how  made,  and  trial  thereof.    Who  may 

be  examined  on  trial  of  challenge 865 

1064.  Challenge  when  jury  is  summoned  but  not  drawn,  for  bias  in 

summoning  officer 356 

1065.  If  challenge  allowed,  jury  to  be  discharged;  iC  disallowed,  to 

be  impaneled 356 

1066.  Defendant  to  be  informed  of  his  right  to  challenge  individual 

jurors 356 

1067.  Kinds  of  challenges  to  individual  juror 356 

1068.  Challenge,  when  taken 356 

1069.  Peremptory  challenge,  what,  and  how  taken 358 

1070.  Number  of  peremptory  challenges 358 

1071.  Definition  and  kinds  of  challenge,  for  cause 359 

1072.  General  causes  of  challenge 359 

1073.  Particular  causso  of  challenge 369 

1074.  Ground  of  challenge  for  actual  bins 360 

1075.  Exemption  not  a  ground  of  challenge 361 

1076.  Causes  of  challenge,  how  stated 863 

1077.  Exceptions  to  challenge,  and  denial  thereof 864 

1078.  Challenge,  how  tried 364 

1079.  Triers,  how  appointed.    Majority  may  decide 366 

1080.  Oath  of  trier 366 

1081.  Juror  challenged  may  be  examined  as  a  witness 366 

1082.  Eules  of  evidence  on  trial  of  challenge 866 

1083.  Challenge  for  implied  bias,  how  determined 367 

1084.  Instructions  to  triers  on  trial  of  challenge  for  actual  bias 367 

1085.  Verdict  of  triers,  aM  its  eflTect. 368 

1086.  Challenges,  first  by  the  defendant  and  then  by  the  people 368 

1087.  Order  of  challenges 368 

1088.  Peremptory  challenges  may  be  taken  after  challenges  for  cause 

on  both  sides  are  exhausted 368 


CONTENTS.  Xlv 


CHAPTER  n. 

THE    TRIAL. 

8icnoNl098.  Order  of  trial 370 

1094.  When  order  of  trial  may  be  departed  from 373 

1095.  Number  of  counsel  who  may  argue  the  case  to  the  jury 374 

1096.  Defendant  presumed  innocent  until   the  contrary  is  proved. 

Reasonable  doubt %. 375 

1097.  When  reasonable  doubt  as  to  degree,  he  can  be  convicted  only 

of  lowest 375 

1096.  Separate  trials 876 

1099.  Discharging  one  of  several  defendants  before  verdict,  that  he 

may  be  a  witness 376 

1100.  Same 876 

1101.  Effect  of  such  discharge 377 

1102.  Kules  of  evidence  in  civil  applicable  to  criminal  cases,  except, 

etc 877 

1103.  Evidence  on  trial  for  treason 388 

1104.  Evidence  on  trial  for  conspiracy 388 

1105.  When  burden  of  proof  shifts  in  trials  for  murder 388 

1106.  Evidence  on  a  trial  for  bigamy 388 

1107.  Evidence  upon  a  trial  for  forging  bank  bills,  etc.    Experts 389 

1108.  Evidence  upon  trial  for  abortion  and  seduction 389 

1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets 389 

1110.  Evidence  of  false  pretenses 390 

1111.  Conviction  cannot  be  had  on  uncorroborated  testimony  of  ac- 

complice   390 

1112.  If  the  evidence  show  higher  offense  than  the  one  charged,  pro- 

ceedings to  be  had  thereon 391 

1113.  Court  may  discharge  jury  when  it  has  not  jurisdiction,  etc 892 

1114.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of 

offense  committed  out  of  the  State 892 

1115.  Proceedings  in  such  case,  when  offense  committed  in  the  State  392 

1116.  Same 393 

1117.  Proceedings,  if  jury  discharged  because  the  facts  do  not  consti- 

tute an  offense 393 

1118.  When  evidence  on  either  side  is  closed,  Coutt  may  advise 

jury  to  acquit 398 

1119.  View  01  premises,  when  ordered  and  how  conducted 394 

1120.  Knowledge  of  juror  to  be  declared  in  Court,  and  he  to  be  sworn 

as  a  witness 3€4 

1121.  Jurors  may  be  permitted  to  separate  during  trial.    If  kept  to- 

gether,  oath  of  officer 394 

1122.  Jury  at  each  adjournment  must  be  admonished,  etc 394 

1123.  Proceedings  when  juror  becomes  unable  to  perform  his  duties..  395 

1124.  Court  to  decide  questions  of  law  arising  during  trial 395 


Xlvi  CONTENTS. 

Section  1125.  On  indictment  for  libel,  juiy  to  determine  law  and  fact SQ5 

1126.  In  all  other  cases  Court  to  decide  questions  of  law 395 

1127.  Charging  the  jury 395 

1128.  Jury  may  decide  in  Court  or  retire  in  custody  of  officers.    Oath 

of  officers 396 

1129.  When  defendant  on  bail  appears  for  trial  he  may  be  committed  397 

1130.  If  District  Attorney  fails  to  attend,  Court  may  appoint 397 


^  CHAPTER  in. 

CONDUCT  OP  THE  JURY  AFTER  THE  CAUSE  IS  SUBMITTED  TO  THEM, 

Section  1135.  Room  and  accommodations  for  the  jury  after  retirement,  how 

provided 396 

1136.  Accommodations  for  jury  when  kept  together 396 

1137.  What  papers  the  jury  may  take  with  them 898 

1138.  If  after  retirement  may  return  into  Court  for  information 899 

1139.  If  juror  after  retirement  become  sick,  etc.,  jury  to  be  discharged  899 

1140.  Not  to  be  discharged  for  any  other  cause,  unless  there  is  no 

reasonable  probability  that  they  can  agree 899 

1141.  "When  jury  discharged  or  prevented  from  giving  a  verdict, 

cause  to  be  again  tried 400 

1142.  Court  may  adjourn  during  absence  of  jury,  but  deemed  open  for 

all  purposes  connected  with  cause 400 

1143.  Final  adjournment  discharges  jury 400 

CHAPTER  IV. 

THE  VERDICT. 

Section  1147.  Return  of  jury 401 

1148.  Appearance  of  defendant 401 

1149.  Manner  of  taking  verdict 401 

1150.  Verdict  may  be  general  or  special 401 

1151.  General  verdict 401 

1162.  Special  verdict 408 

1153.  Special  verdict,  how  rendered 403 

1154.  Form  of  special  verdict 408 

1155.  Judgment  on  special  verdict 403 

1156.  When  special  verdict  defective,  new  trial  to  be  ordered 404 

1157.  Jury  to  find  degree  of  crime 404 

1158.  Jury  may  find  upon  charge  of  previous  conviction..... 405 

1159.  Jury  may  convict  of  lesser  offense,  or  of  attempt 405 

1160.  Verdict  as  to  some  defendants,  and  another  trial  as  to  others...  405 

1161.  In  what  cases  Court  may  direct  a  reconsideration  of  the  verdict  405 

1162.  When  judgment  may  be  given  on  informal  verdict 406 

1163.  Polling  the  juiy 406 

1164.  Becording  the  verdict 406 


CONTENTS.  Xlvii 

SiCTios  1165.  Defendant,  when  to  be  discharge  or  detained  after  acquittal ...    407 
1106.  Proceedings  upon  general  verdict  of  conviction  or  a  special 

verdict.. 407 


CHAPTER  V. 

BILLS    OF    EXCEPTION. 

Section  1170.  In  what  cases 408 

1171.  When  to  be  settled  and  signed 408 

1172.  Exceptions  not  taken  on  the  trial,  but  which  may  be  taken  by 

both  parties 408 

1173.  Exceptions  not  taken  on  the  trial,  but  which  may  be  taken  by 

the  defendant. 409 

1174.  Exceptions  mentioned  in  two  preceding  sections,  how  and  when 

settled 400 

1175.  What  bill  of  exceptions  is  to  contain 400 

1176.  Written  charges  need  not  be  excepted  to 409 

CHAPTER  VL 

NEW   TRIALS. 

Sicnoir  1179.  New  trial  defined 411 

1180.  Its  effect 411 

1181.  In  what  cases  it  may  be  granted 411 

1182.  Application  fbr,  when  made 414 


CHAPTER  Vn. 

ARREST  OF  JUDGMENT. 

Sxcnoir  1185.  Motion  in  arrest  of  judgment  defined.    Upon  what  defects 

founded,  and  when  made 414 

1186.  Ck>urt  may  arrest  judgment  without  motion 416 

1187.  Effect  of  arresting  judgment 416 

1188.  Defendant,  when  to  be  held  or  discharged 416 


• 


TITLE    VIII. 

OP  JUDGMEJST  AND  EXECUTION. 

Ceaptxb  I.  The  judgment. 417 

n.  The  execution 424 


Xlviii  CONTENTS. 

CHAPTER  L 

THE  JUDGMENT. 

SxCTiOK  1191.  Appointing  time  for  judgment 418 

1192.  Upon  plea  of  guilty,  Court  must  determine  degree ~  418 

1198.  Presence  of  defendant 418 

1194.  When  defendant  in  custody,  how  brought  before  the  Court  fo^ 

judgment 419 

1195.  How  brought  before  the  Court  when  on  bail 419 

1196.  Bench  warrant  to  issue 419 

1197.  Form  of  bench  warrant 419 

1198.  Warrant,  how  served 420 

1199.  Arrest  of  defendant 420 

1200.  Arraignment  of  defendant  for  judgment 420 

1201.  What  cause  may  be  shown  against  the  judgment 420 

1202.  If  no  cause  shown,  judgment  to  be  pronounced 421 

1203.  Court  may  summarily  inquire  into  circumstances  in  aggra- 

vation or  mitigation  of  punishment 421 

1204.  Proof  of  former  conviction,  or  of  facts,  etc.,  in  mitigation,  etc., 

how  made 422 

1205.  Duration  of  imprisonment  on  judgment  to  pay  a  fine 422 

1206.  Judgment  to  pay  a  fine  constitutes  a  lien 422 

1207.  Entry  of  judgment  and  judgment  roll 422 

CHAPTER  n. 

THE   EXECUTION. 

Section  1213.  Authority  for  the  execution  of  a  judgment,  other  than  of  death  424 

1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases 425 

1215.  Judgment  of  fine  and  imprisonment,  by  whom  and  how  exe- 

cuted   425 

1216.  Duty  of  Sheriff  on  receiving  copy  of  judgment  of  imprisonment  425 

1217.  Warrant  of  execution  upon  judgment  of  death.    Time  of  exe- 

cution    425 

1218.  Judge  to  transmit  statement  of  conviction  and  testimony  to 

Governor 426 

1219.  Governor  may  require  opinion  of  Justices  of  Supreme  Court, 

etc.,  thereon 426 

1220.  Judgment  of  death,  when  suspended 426 

1221.  If  reason  to  suppose  defendant  insane,  jury  to  inquire  into  it; 

how  and  by  whom  ordered 426 

1222.  Duty  of  District  Attorney  upon  inquisition 426 

1223.  Inquisition,  how  certified  and  filed 426 

1224.  Proceedings  upon  finding  of  jury 427 

1225.  Proceedings  when  female  is  supposed  to  be  pregnant 427 

1226.  Proceedings  upon  the  finding  of  the  jury 427 


CONTENTS.  Xlix 

SicnoK  1227.  Proceedings  when  judgement  of  death  remaining  in  force  has 

not  been  executed 427 

122S.  Punishment  of  death,  how  inflicted 428 

1229.  Execution,  where  to  take  place  and  who  to  be  present 428 

1230.  Betum  upon  death  warrant 428 


TITLE    IX. 
op'  appeals  to  the  supeeme  court. 

Chapteb  I.  Appeals,  when  allowed  and  how  taken,  and  the  effect  thereof....  429 

II.  Dismissing  an  appeal  for  irregularity 434 

III.  Argument  of  the  appeal 435 

ly.  Judgment  upon  appeal 435 

CHAPTER  L 

APPEALS,   WHEN   ALLOWED   AND    HOW   TAKEN,    AND  THE    EFFECT 

THEREOF. 

6*CTioic  1235.  Who  may  appeal.    Appeal  to  be  taken  on  questions  of  law 

alone 429 

1236.  Parties,  how  designated  on  appeal 429 

1237.  In  what  cases  an  appeal  may  be  taken  by  the  defendant 430 

1238.  In  what  cases  by  the  people 430 

1239.  Appeals,  within  what  time  to  be  taken 431 

1240.  Appeal,  how  taken 432 

1241.  When  notice  may  be  served  by  publication ; 432 

1242.  Effect  of  an  appeal  by  the  people 432 

1243.  Effect  of  an  appeal  by  the  defendant 432 

1244.  Same 433 

1245.  Same 433 

1246.  Duty  of  Clerks  upon  appeal 434 

CHAPTER  n. 

DISMISSING  AN   APPEAL   FOR    IRREGULARITY. 

Section*  1248.'  Por  what  irregularity,  and  how  dismissed 434 

1249.  Dismissal  for  want  of  a  return 434 

CHAPTER  in. 

ARGUMENT   OF  THE   APPEAL. 

Section  1252.  Appeals,  when  to  be  heard  and  determined 435 

1253.  Judgment  may  be  affirmed,  but  cannot  be  reversed  without 

argument 435 

g — ^P£NAL. 


1  CONTENTS. 

Section  1254.  Number  of  counsel  to  be  heard 435 

/  1255.  Defendant  need  not  be  present  ^ 435 


CHAPTER  IV. 

JUDGMENT  UPON   APPEAL. 

> 

SscTiOK  1258.  Court  to  give  judgment  without  regard  to  technical  errors 436 

1259.  What  may  be  reviewed  on  an  appeal  by  defendant  from  a  judg- 

ment  » 436 

1260.  May  reverse,  affirm,  or  modify  the  judgment,  and  order  new 

trial 436 

1261.  New  trial,  where  to  be  had 43S 

1262.  Defendant,  when  to  be  discharged  on  reversal  of  judgment 438 

1263.  Judgment  to  be  executed  on  affirmance 438 

1264.  Judgment  of  appellate  Court,  how  entered  and  remitted 438 

1265.  Jurisdiction  of  appellate  Court  ceases  after  judgment  remitted  438 


TITLE    X. 

MISCELLANEOUS  PROCEEDINGS. 

Chapteb  I.  Bail 439 

II.  Who  may  be  witnesses  in  criminal  actions 455 

III.  Compelling  the  attendance  of  witnesses 457 

lY.  Examination  of  witnesses  conditionally 460 

Y.  Examination  of  witnesses  on  commission 462 

yi.  Inquiry  into  the  insanity  of  the  defendant  before  trial  or  after 

conviction 467 

YII.  Compromising  certain  public  offenses  by  leave  of  the  Court 470 

YIII.  Dismissal  of  the  action,  before  or  after  indictment,  for  want  of 

prosecution  or  otherwise 471 

IX.  Proceedings  against  corporations 472 

X.  Entitling  affidavits »  474 

XI.  Errors  and  mistakes  in  pleadings  and  other  proceedings 474 

XII.  Disposal  of  property  stolen  or  embezzled 475 

XIII.  Reprieves,  commutations,  and  pardons 477 

CHAPTER  L 

BAIL. 

▲bticlb    I.  In  what  cases  the  defendant  may  be  admitted  to  bail 440 

II.  Bail  upon  being  held  to  answer  before  indictment 445 

m.  Bail  upon  an  indictment  before  conviction 447 

IT*  Bail  on  appeal 449 


CONTENTS.  li 

AxncLS  y.  Deposit  instead  of  bail 449 

yr.  Surrender  of  the  defendant 450 

yil.  Forfeiture  of  the  undertaking  of  bail  or  of  the  deposit  of  money  451 
yill.  Recommitment  of  the  defendant  after  having  given  bail  or  de- 
posited money  instead  of  bail 452 

ARTICLE  I. 

IX  WnA.T  CASES  THE  DEFENDANT  MAY  BE  ADMITTED  TO  BAIL. 

Sbctiox  1268.  Admission  to  bail  defined 440 

1269.  Taking  of  bail  defined 440 

1270.  Offjiisenot  bailable 440 

1271.  In  what  cases  defendant  may  be  admitted  to  bail  before  con- 

viction     441 

1272.  In  what  cases  he  may  be  admitted  to  bail  after  conviction 

and  upon  appeal 441 

1273.  Nature  of  bail 444 

•        1274.  When  bail  is  matter  of  discretion,  notice  of  application  must 

be  given  to  District  Attorney 445 

ARTICLE  II. 

BAIL  UPON  BEING   HELD  TO  ANSVTEB  BEFORE  INDICTMENT. 

Sbction  1277.  What  magistrates  may  admit  tc  bail 446 

1278.  Bail,  how  put  in  and  form  of  the  undertaking 445 

1279.  Qualifications  of  bail 446 

1280.  Bail,  how  to  justify 447 

1281.  On  allowance  of  bail,  defendant  to  be  discharged 447 

ARTICLE  III. 

BAIL  UPON  AN  INDICTMENT  BEFORE  CONVICTION. 

SscnoH  1284.  \yhen  offense  is  not  capital 447 

1285.  When  the  offense  is  capital 447 

1286.  Bail  on  habeas  corpus 448 

1287.  Form  of  undertaking 448 

1288.  Sections  applicable  to  qualifications,  etc 449 

ARTICLE   IV. 

BAIL  ON  APPEAL. 

SicnoN  1291.  Who  may  admit  to  bail 449 

1292.  Qualifications  of  bail  and  how  put  in,  and  condition  of  under- 
taking     449 


I 


lii  CONTENTS. 

ARTICLE  V. 

DEPOSIT  INSTEAD  OF   BAIL. 

Sectiok  1205.  Deposit,  when  and  how  made 449 

1296.  Hay,  alter  bail  is  given  and  before  forfeiture 450 

1297.  Deposit  to  be  applied  to  payment  of  judgment  and  fine 450 

ARTICLE  VI. 

BtTRBEKDER  OF  THE   DEFENDANT. 

Sbctigk  1300.  Surrender,  by  whom;  when,  and  how  made 450 

1301.  By  whom,  etc.,  the  defendant  may  be  arrested  for  the  purix>se 

of  a  surrender ; 451 

1302.  On  a  surrender,  before  forfeiture,  money  deposited  to  be  re- 

funded, etc 451 

ARTICLE  VII. 

FORFEITURE  OF  THE  UNDERTAKING  OF  BAIL  OR  OF  THE  DEPOSIT  OF  MONEY. 

Section  1305.  In  what  cases,  and  how  ordered.     TVhen  and  how  forfeiture 

maybe  discharged 451 

1306.  Forfeiture  to  be  enforced  by  action 452 

1307.  Deposit,  when  forfeited,  how  disposed  of. 452 

ARTICLE  VIII. 

RECOMMITMENT  OF  THE  DEFENDANT  AFTER  HAVING  GIVEN  BAIL  OR  DEPOSITED 

MONEY  INSTEAD  OF   BAIL. 

Section  1310.  In  what  cases 452 

1311.  Contents  of  order 453 

1312.  Defendant  may  be  arrested  in  any  county 453 

1313.  If  for  failure  to  appear  for  judgment,  defendant  must  be  com- 

mitted   453 

1314.  If  for  other  cau^e,  he  may  be  admitted  to  bail 453 

1315.  Bail  in  such  case,  by  whom  taken 454 

1316.  Form  of  the  undertaking 454 

1317.  Bail  must  possess  what  qualifications,  and  how  put  in..^ 454 

CHAPTER  II. 

WHO   MAY   BE   WITNESSES   IN   CRIMINAL   ACTIONS. 

Section  1321.  Who  are  competent  witnesses 455 

1322.  When  husband  and  wife  are  not  competent  witnesses 456 

1323.  When  the  defendant  is  not  a  competent  witness 456 


CONTENTS.  liii 


• 


CHAPTER  ni. 

COMPELLING    TlIE   ATTENDANCE   OF   WITNESSES. 

SECTION  1320.  Subpoena  defined,  and  who  may  Issue 457 

I'.VU,  Form  of  bubpoena 458 

1328.  Subpoena,  by  whom  and  how  served 458, 

1329.  Payment  of  the  expenses  of  the  witness  when  ho  is  from  with- 

•  out  the  county  or  is  poor 459 

1330.  Witness  residing  or  served  with  subpoena  out  of  the  county, 

how  compelled  to  attend 459 

1331.  Disobedience  to  subpoena,  etc.^ .*. 459 

1332.  Failure  to  appear,  undertaking  forfeited 459 

CHAI^TER  IV. 

EXAMINATION    OF   WITNESSES    CONDITIONALLY. 

Section  1835.  Witnesses  to  be  examined  conditionally  for  the  defendant,  as 

provided  in  this  Chapter 460 

1336.  In  what  cases  defendant  may  apply  for  the  order 460 

1337.  Application,  how  made 460 

1338.  Application,  to  whom  made 461 

1339.  Order,  when  granted  and  what  to  contain 461 

1340.  On  proof  of  service,  if  District  Attorney  be  absent,  examina- 

tion must  proceed 461 

1341.  If  facts  on  which  order  was  founded  be  disapproved,  examina- 

tion not  to  proceed 461 

1342.  Attendance  of  witness,  how  enforced 461 

1343.  Testimony,  how  taken  and  authenticated 461 

i;)44.  Deposition  to  be  transmitted  to  Clerk 462 

1345.  When  may  be  read  in  evidence.    Subject  to  objections,  etc 462 

CHAPTER  V. 

EXAMINATION   OF  WITNESSES   ON   COMMISSION. 

Skctiok  1349.  Witness  residing  out  of  the  State,  when  to  be  examined 468 

1350.  When  defendant  may  apply  for  an  order  to  examine,  etc 468 

1351.  Commission  defined 463 

1352.  Application  made  on  affidavit 463 

1353.  Application,  to  whom  made 468 

1354.  Order  for  commission,  when  granted,  and  stay  of  proceedings..  463 

1355.  Interrogations,  how  settled  and  allowed 464 

1356.  Direction  as  to  the  return  of  the  commission 464 


liv      '  CONTENTS. 

Section  1357.  CommiFsion,  how  executed.     Copy  of  this  section  to  be  an- 
nexed to  commission 464 

1358.  Commission,  how  returned,  when  delivered  to  an  agent  for 

that  purpose 465 

1359.  Same 465 

1360.  When  and  how  filed 466 

1361.  Commission  and  return  to  be  open  for  inspection.     Copies,  etc.  466 

1362.  Depositions  to  be  read  in  evidence.    Objections  thereto,  etc 466 

CHArTER  VI. 

INQUIRY   INTO   THE    INSANITY   OF   THE   DEFENDANT   BEFORE   TRIAL 

OR   AFTER    CONVICTION. 

Section  1367.  An  insane  person  cannot  be  tried,  sentenced,  or  puniifhed  for 

a  public  offense 467 

1368.  When  doubts  arise  as  to  sanity  of  the  defendant,  how  deter- 

mined.   Stay  of  proceedings  on 467 

1369.  Order  of  the  trial  of  the  question  of  insanity.     Charge  of  thp 

Court 468 

1370.  Verdict  of  the  jury  and  proceedings  thereon 468 

1371.  If  defendant  is  committed,  it  exonerates  his  bail,  etc 469 

1372.  Defendant  detained  in  asylum  until  he  becomes  sane.    Kotice 

then  given  to  District  Attorney,  etc 469 

1373.  Expense  of  sending,  etc.,  defendant  to  asylum,  where  charge- 

able      469 


CHAPTER   VII. 

COMPROMISING  CERTAIN   PUBLIC  OFFENSES   BY  LEAVE   OF   THE  COURT. 

Section  1377.  Certain  offenses  for  which  the  paity  injured  has  a  civil  action 

maybe  compromised 470 

1378.  Compromise  to  be  by  permission  of  the  Court.    Older  thereon 

to  bar  another  prosecution ." 470 

1379.  No  public  offense  to  be  compromised  except  as  herein  pro- 

vided     470 

•       CHAPTER  VIIL 

DISMISSAL  OF  THE  ACTION  BEFORE  OR  AFTER  INDICTMENT,    FOR 
WANT    OF    PROSECUTION   OR  OTHERWISE. 

Skctiok  1382.  "When  action  may  be  dismissed 471 

1383,  Court  may  order  action  to  be  continued  and  discharge  defend- 

ant from  custody,  when  and  how 471 

1384.  If  action  dismissed,  defendant  to  be  discharged,  etc 471 


CONTENTS.  Iv 

SjEcnoir  1385.  Court  may,  of  own  motion  or  on  application  of  District  Attor- 
ney, order  action  dismissed 472 

1386.  Nolle  prosequi  abolished 472 

1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony 472 

CHAPTER   IK. 

PROCEEDINGS  AGAINST  CORPORATIONS. 

Skctiox  1390.  Summons  upon  information,  etc.«  against;  by  whom  issued  and 

when  returnable 472 

1391.  Form  of  summons 473 

1392.  When  and  how  served 473 

1398.  Examination  of  the  charge : 473 

1394.  Certificate  of  the  magistrate,  and  return  thereof  with  the  dep- 

ositions     473 

1395.  If  the  magistrate  certify  that  there  is  sufficient  cause,  Grand 

Jury  to  investigate,  etcT 473 

1396.  Appearance  and  plea 473 

1397.  Fine  on  conviction,  how  collected 474 

CHAPTER  X. 

ENTITLING  AFFIDAVITS. 
Section  1401.  Affidavits  defectively  entitled,  valid 474 

CHAPTER  XI. 

BRRORS  AND    MISTAKES    IN    PLEADINGS    AND    OTHER   PROCEEDINGS. 
I  Section  1404.  When  not  material 474 

CHAPTER  Xn. 

DISPOSAL   OF  PROPERTY   STOLEN   OR   EMBEZZLED. 

Section  1407.  When  it  comes  into  the  custody  of  the  peace  officer  he  must     , 

hold  it  subject  to  the  order  of  the  magistrate 475 

1408.  Order  for  its  delivery  to  owner 475 

1409.  When  it  comes  into  the  custody  of  the  magistrate  he  must 

deliver  it  to  owner 475 

1410.  Court  in  which  trial  is  had  may  order  its  delivery 476 

1411.  If  not  claimed  in  six  months  to  be  delivered  to  County  Treas- 

urer   , 476 

M12.  Receipt  by  officers  for  money,  etc.,  taken  from  a  person  arrested 

^  for  a  public  offense 476 

1413.  Duties  of  persons  having  charge  of  police  offices  in  incorporated 

cities  or  towns 476 


hn  CONTENTS. 

CHAPTER  Xm. 

REPRIEVES,   COMMUTATIONS,   AND   PARDONS. 

SxCTiON  1417.  Power  of  the  Govemor  to  grant  reprieves,  commutationa,  and 

pardons 477 

1418.  His  power  in  respect  to  convictions  for  ti'eason.    Duty  of  the 

Legislature  in  such  cases 478 

1419.  Governor  to  communicate  to  the  Legislature  reprieves,  commu- 

tations, and  pardons 478 

1420.  Report  of  case,  how  and  from  whom  required 478 

1421.  Notice  to  District  Attorney  of  application  for  pardon 478 

1422.  Publication  of  notice 478 

1423.  When  two  preceding  sections  are  not  applicable 479 


TITLE    XI. 

OF  PROCEEDINGS  IN   JUSTICES'  AND  POLICE  COURTS  AND 

APPEALS  TO  THE  COUNTY   COURT. 

Chaptkr   I.  Proceedings  in  Justices'  and  Police  Courts 479 

II.  Appeals  to  County  Courts 490 

CHAPTER  I. 


» 


PROCEEDINGS   IN   JUSTICES    AND   POLICE   COURTS. 

Section  1426.  Proceedings  must  be  commenced  by  complaint 480 

1427.  "When  warrant  of  arrest  must  issue.    Form  of  warrant 481 

1428.  Minutes,  how  kept 481 

1429.  The  plea,  and  how  put  in 482 

1430.  Issue,  how  tried 482 

1431.  Change  of  venue,  when  granted 482 

1432.  Upon  change  of  venue,  papers,  etc.,  must   be   transmitted. 

Proceedings  on  change  of  venue 483 

1433.  Postponement  of  the  trial 7: 484 

1434.  Defendant  to  be  present 484 

1436.  Jury  trial,  when  to  be  demanded.    Formation  of  the  jury 484 

1436.  Challenges 484 

1437.  Oath  of  jurors 485 

1438.  Trial,  how  conducted 485 

1439.  Court  to  decide  questions  of  law,  but  not  to  charge  in  respect 

to  matters  of  fact 485 

1440.  Jury  may  decide  in  Court,  or  retire.    Oath  of  officer  on  their 

retirement 485 

1441.  Verdict  of  jury,  how  delivered  aod  entered 486 


Skction  1442. 
1443. 
1444. 
1445. 
1446. 
1447. 

1448. 
1449. 
1450. 

1451. 
1452. 
1453. 
1454. 

1455. 
1456. 

1457. 
1458. 
1459. 
1460. 
1461. 


CONTENTS.  Ivii 

Verdict,  when  several  defendants  are  tried  together 486 

Jury,  when  to  be  dischari^ed  without  a  verdict 486 

If  discharpjed,  defendant  may  be  tried  a^^ain 486 

Proceedings  on  plea  of  guilty  or  on  conviction 486 

Judgment  of  tine  may  direct  imprisonment 486 

Defendant,  on  acquittal,  to  be  discharged.    Order  that  prose- 
cutor x«iy  costs : 487 

Judgment  against  prosecutor  for  costs 487 

Judgment,  when  lo  bo  rendered 487 

"When  di'fettdant  may  move  for  a  new  trial  or  in  arrest  of  judg- 
ment    487 

New  trial,  grounds  of. ..••  487 

Grounds  of  motion  in  arrest  of  judgment 488 

Judgment  to  be  entered  in  the  minutes 488 

If  judgment  of  acquittal  or  imposing  a  tine  only,  defendant  to 

be  discharged * 488 

Judgment  of  imprisonment,  how  executed 489 

Judgment  that  defendant  be  imprisoned  until  he  pay  a  fine, 

how  executed 489 

Fines,  disposition  of. .^. 489 

Defendant  may  be  admitted  to  bail 489 

Subpcenas 489 

Entitling  affidavits 489 

"  Police  Courts  "  defined 490 


CHAPTER  II. 

APPEALS  TO  COUNTY  COURTS. 

S»CTiON  1466.  Appeals,  when  allowed 496 

1467.  Appeals,  how  taken,  heat d,  and  determined 490 

1468.  Statement  on  appeal 490 

1469.  If  new  trial  granted,  in  what  Court  had 491 

1470.  Proceedings,  if  appeal  is  dismissed  or  judgment  alfirmed 491 


TITLE    XII. 

OF  SPECIAL  PROCEEDINGS  OF  A  CRIMINAL  NATURE. 

Chapter   I.  Of  the  writ  of  habeas  corpus 491 

II.  Of  Coroners*  inquests  and  duties  of  Coroners 505 

III.  Of  search  warrants 508 

IV.  Proceedings  against  fugitives  from  justice 513 

V.  Miscellaneous  provisions  respecting  special  proceedings  of  a 

criminal  nature 520 

h — ^Penal. 


Iviii  CONTENTS. 


CHAPTER  L 

OF   TUB   WRIT   OF   HABEAS   CORPUS. 

• 

Skction  1473.  Who  may  prosecute  writ 492 

1474.  Application  for,  how  made 494 

1475.  By  whom  issued,  and  belbro  whom  returnable 494 

1476.  Writ  must  be  granted  without  delay 495 

1477.  Writ,  what  to  contain ^ 495 

1478.  How  served 495 

1479.  Proceedings  upon  disobedience  to  the  wiit 496 

1450.  Return,  what  to  contain 496 

1481.  Body  must  be  produced,  when 497 

1482.  When  hearing  may.  proceed  without  production  of  the  body 497 

1483.  Hearing  on  return 497 

1484.  Proceedings  on  the  hearing 497 

1485.  When  Court  may  discharge  the  party 498 

1486.  When  to  remand  party 499 

1487.  Grounds  of  discharge  in  certain  cases 499 

1488.  Sot  to  be  discharged  for  defect  of  form  in  warrant 501 

1489.  Court  may  examine  witnesses,  and  discharge,  hold  to  bail,  or 

recommit 501 

1490.  Writ  for  purposes  of  bail .,...  501 

1491.  Judge  may  take  bail 502 

1402.  Judge,  when  to  remand 502 

1493.  Person  in  illegal,  may  be  committed  to  legal,  custody 502 

1494.  Disposition  of  party,  ponding  proceedings  on  return 503 

1495.  Defect  of  form  in  the  writ  immaterial,  when 503 

1496.  Imprisonment  after  discharge,  in  what  cases  permitted 503 

1497.  Warrant  may  issue  instead  of  writ,  in  certain  cases 503 

1498.  Warrant  may  include  person  charged  with  illegal  detention 504 

1499.  Warrant,  how  executed 504 

1500.  Return  and  hearing  on 504 

1501.  Party  may  be  discharged  or  remanded 604 

1502.  Writ  and  process  may  issue  and  be  served  at  any  time 504 

1503.  By  whom  issued  and  when  returnable 504 

1504.  Where  returnable 504 

1505.  Damages,  by  whom  recovered,  for  failure  to  issue  or  obey  the 

writ 505 

CHAPTER  n. 

J 

OF  CORONERS*  INQUESTS  AND  DUTIES  OP  CORONERS. 

Section  1510.  Coroner  to  summon  jury  to  inquire  into  cause  of  death  in  certain 

cases ^. 505 

1511.  Jurors  to  be  sworn 506 

1512.  Witnesses  to  be  summoned 506 


CONTENTS.  lix 

Section  1513.  "Witnesses  compelled  to  attend 506 

1514.  Verdict  of  jury  in  writing.    What  to  contain ^..  506 

1515.  Testimony  in  writing,  and  where  filed 506 

1516.  Exception 506 

1517.  Coroner  to  issue  waiTant,  when 507 

1518.  Form  o{  warrant 507 

1519.  How  served 507 


CHAPTER  in. 

OF   SEARCH   WARRANTS. 

Skctiok  1523.  Search  warrant  defined 508 

1524.  "Upon  what  grounds  it  may  issue 508 

1525.  It  cannot  be  issued  but  upon  probable  cau.se,  etc 510 

1526.  Magistrates  must  examine,  on  oath,  complainant,  etc 510 

1527.  Depositions,  what  to  contain 510 

1528.  When  to  issue  warrant 510 

1529.  Form  of  warrant 510 

1530.  By  whom  served 511 

1531.  Officer  may  break  open  door,  etc.,  to  execute  warrant 511 

1532.  May  break  open  door,  etc.,  to  liberate  person  acting  in  his  aid..  511 

1533.  When  warrant  may  be  served  in  the  night 511 

1534.  Within  what  time  warrant  must  be  executed 511 

1535.  Officer  to  give  receipt  for  property  taken 512 

1.536.  Property,  how  disposed  of. > 512 

1537.  Return  of  warrant  and  deliverj*  of  inventory  of  property  taken  512 

1538.  Copy  of  inventory,  to  whom  delivered 512 

1539.  Proceedings,  if  grounds  of  warrant  are  controverted 513 

1540.  Property,  when  to  be  restored  to  person  from  whom  it  was 
taken 513 

1541.  Depositions,  warrant,  etc.,  to  be  returned  by  magistrate  to 
County  Court 513 

1542.  When  magistrate  may  direct  defendant  to  be  searched  in  his 
presence 513 


» 


CHAPTER  IV. 

PBOCEEDIXGS  AGAINST  FUGITIVES  FROM  JUSTICE. 

Section  1547.  Rewards  for  the  apprehension  of  fugitives  from  justice ,  514 

1548.  Fugitives  from  another  State,  when  to  be  delivered  up 514 

1549.  Magistrate  to  issue  waiTant 517 

*  1550.  Proceedings  for  the  arrest  and  commitment  of  the   person 

charged 517 

1551.  When  and  for  what  time  to  be  committed 517 

1552.  His  admission  to  bail 617 

1553.  Magistrate  must  notify  District  Attorney  of  the  arrest 517 


Ix  CONTENTS. 

Section  1554.  Duty  of  the  District  Attorney 517 

1555.  Person  arrested,  when  to  be  discharp^od 518 

1556.  Mngistrate  to  return  his  proceedings  to  the  next  County  Court. 

Proceedings  thereon 518 

1557.  Fugitives  from  this  State.    Accounts  of  persons  employed  in 

procuring  surrender  to  be  paid  out  of  the  State  Treasury 518 

1558.  No  fee  or  njward  to  be  paid  to  or  received  by  any  public  officer 

procuring  the  surrender  of  fugitives,  etc 519 

CHAPTER  V. 

MISCELLANEOUS   PROVISIONS   RESPEGTIXQ  SPECIAL  PROCEEDINGS  OF  A 

CRIMINAL  NATURE. 

Section  1562.  Parties  to  special  proceedings,  how  designated 520 

1563.  Entitling  affidavits 520 

1564.  Subpoenas 521 


TITLE    XIII.   , 

PROCEEDINGS  FOR  BRINGING  PERSONS  IMPRISONED  IN  THE 
STATE  PRISON,  OR  THE  JAIL  OF  ANOTHER  COUNTY,  BEFORE 
A  COURT. 

Section  1567.  Persons  imprisoned  in  the  State  Prison  or  the  jail  of  another 

county,  how  brought  before  a  Court 521 


TITLE    XIY. 

DISPOSITION  OF  FINES  AND  FORFEITURES. 
SiCTiON  1570.    Fines  and  forfeitures,  how  disposed  of. 521 


CONTENTS.  Ixi 


I>A.IIT    III. 


OF   THE  STATE  PRISON  AND   COUNTY  JAILS. 


TITLE     1/ 

OP   THE  STATE   PRISON  AND   THE   DISCHARGE    OF   PRISONERS 
THEREFROM  BEFORE  THEIR  TERM  OF  SERVICE  EXPIRES. 

C?HAPTEK  I.  Of  the  State  Prison 625 

II.  Of  the  discharge  of  prisoners  before  the  expiration  of  their  term 

of  service • 529 


CHAPTER  L 

OF   THE   STATE   PRISON. 

Section  1573.  Under  the  charge  and  control  of  a  Board  of  Directors 528 

1574.  President  pro  tem  of  Senate,  when  to  act  as  Director,  etc 526 

1575.  Compensation  of  Directors 526 

1576.  Board  must  adopt  rules  and  regulations 526 

1577.  Board  may  apjMjint  Warden  and  other  officers 526 

1578.  Duties  of  Clerk  and  other  officers 526 

1579.  Monthly  reports  of  officers 526 

15S0.  Board  must  keep  account  of  the  funds  received,  etc.,  and  report 

to  the  Qovernor 527 

1581.  Persons  convicted  of  offenses  against  the  United  States  to  be  re- 

ceived in  the  prison 527 

1582.  Disposition  of  insane  prisoners 527 

1583.  State  Prison  Fund 528 

1584.  State  Prison  Fund,  howdisbursed 528 

1585.  Board  cannot  contract  debts 528 

1586.  Compensation  of  Sheriffs  for  transportation  of  convicts 528 

• 

CHAPTER  II. 

OP   THE   DISCHARGE   OP   PRISONERS  BEFORE  THE   EXPIRATION   OP 

THEIR  TERM    OP   SERVICE. 

Skctiok  1590.  Credits  for  good  behavior,  how  and  when  allowed 529 

1591.  Credits,  when  forfeited 529 

1592.  Board  to  make  rules  and  regulations  to  carry  the  provisions  of 

this  Chapter  into  effect 530 


Ixii  CONTEXTS. 

Section  1593.  Board,  when  to  report  credits  to  Governor 530 

151M.  Further  powers  of  the  Board 531 

1595.  Board  must  report  to  the  Legislature  prisoners  whom  they 
think  should  be  pardoned.  Grovemor  may  pardon  if  Legis- 
lature recommend 531 


TITLE    II. 

OF  COUNTY  JAILS. 

Section  1597.  County  Jails,  by  whom  kept  and  for  what  used...» 532 

1598.  Kooms  required  in  County  Jails 532 

1599.  Prisoners  to  be  classitied » 533 

1600.  Prisoners  committed  must  be  actually  confined 533 

1601.  Sheriff  to  receive  prisoners  committed  by  United  States  Courts..  533 

1602.  Sheriff  or  Jailer  answerable  for  safe  keeping  of  such  prisoners  5o3 

1603.  When  jail  of  a  contiguous  county  may  be  used 534 

1604.  Keeper  of  jail  in  conti;<uous  county  to  receive  prisoners 534 

1605.  When  jail  in  contiguous  county  to  cease  to  be  used 534 

1606.  Prisoners  to  be  returned  to  proper  county 534 

1607.  Prisoners  may  be  removed  in  case  of  fire 5:54 

1608.  Prisoners  may  be  removed  in  case  of  pestilence 535 

1609.  Papers  served  on  Jailer  for  prisoner 535 

1610.  Guard  for  jail 535 

1611.  SheriflT  to  receive  all  persons  duly  committed 635 

1612.  Prisoners  on  civil  process,  when  not  to  be  received 635 

1613.  Prisoners  may  bo  required  to  labor 536 

1614.  Rules  and  regulations  for  the  performance  of  labor 536 


PAET   V.-POLITIOAL    CODE. 

OF  THE  DEFINITION  AND  SOURCES  pF  LAW,  EFFECT  AND  PUB- 
LICATION OF  THE  CODES,  AND* THE  EXPRESS  REPEAL  OP 
STATUTES. 

TiTLK   I.  Definition  and  sources  of  the  law 537 

II.  Eflfect  of  the  Codes 538 

III.  Publication  of  the  Codes  and  statutes  continued  in  force 539 

IV.  Express  repeal  of  statutes 539 


CONTENTS.  Ixiii 

TITLE     I. 

DEFINITION  AND  SOURCES  OF  THE  LAW. 

Sectiok  4466.  Definition  of  law 687 

4467.  How  expressed 537 

446S.  Common  law,  when  rule  of  decision 537 


TITLE    II. 

f 

EFFECT  OF  THE  CODES. 

Sscnox  4478.  Construction  of  the  Codes  with  relation  to  the  laws  passed  at 

the  present  session 538 

4479.  Laws  passed  at  present  session  prevail 588 

4480.  Construction  of  Codes  with  relation  to  each  other 538 

4481.  Conflicts  hetween  Titles,  which  to  prevail 538 

4482.  Conflicts  between  Chapters,  which  to  prevail 538 

4483.  Conflicts  between  Articles,  which  to  prevail 639 

4484.  Conflicting  sections  of  the  same  Title,  which  to  prevail 589 


TITLE    III. 

PUBLICATION  OF  THE  CODES. 
Section  4494.  Codes  not  published  as'part  of  the  statutes 539 


TITLE    IV. 

EXPRESS  REPEAL  OF  STATUTES. 

SxcnoK  4504.  Repeal  of  repealed  statutes  not  to  imply  that  they  were  in  force    539 
4505.  Express  repeal  of  statutes  to  be  provided  for 540 


NOTE. 

The  Catalogue  of  Abbre\'iation8  and  explanations  thereof,  in 
Volume  I  of  The  Civil  Code,  must  be  used  in  connection  with 
the  authorities  and  decisions  referred  to  in  this. 


r 


THE 


PENAL     CODE 


OF 


CALIFORNIA. 


IN   THEEE    PAETS. 


THE 


PENAL    CODE 


OF 


CALIFORNIA. 


\ 


A.N^   A-CT 


TO 


ESTABLISH  A  PENAL  CODE, 


[Approved  February  14th,  1872.] 


The  People  of  (he  State  of  California^  represented  in 
Senate  and  Assembly^  do  enact  as  follows: 

TITLE  OF  THE  ACT. 
1.    This  Act  shall*  be  known  as  The  Penal  Code  of  Title  and 

Divisions  of 

California,  and  is  divided  into  Three  Parts,  as  follows:  ^^  ^^^ 

I.-OF  CRIMES  AND  PUNISHMENTS. 
II.-OP  CRIMINAL  PROCEDURE. 
m.-OF  THE  STATE  PRISON  AND  COUNTY  JAILS. 
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PRELIMINARY   PROVISIONS. 

Section  2.  When  this  Act  takes  effect. 

3.  Not  retroactive. 

4.  Construction  of  the  Penal  Code. 

5.  Provisions  similar  to  existinfjf  laws,  how  construed. 

6.  Effect  of  Code  upon  past  offenses. 

7.  Certain  terms  defined  in  the  senses  in  which  they  are  used 

in  this  Code. 

8.  What  intent  to  defraud  is  sufficient. 

9.  Civil  remedies  preserved. 

10.  Proceedinpfs  to  impeach  or  remove  officers  and  others  pre- 

served. 

11.  Authority  of  Courts-martial  preserved.    Courts  of  justice 

to  punish  for  contempts. 

12.  Of  sections  declaring  crimes  punishahle.    Duty  of  Court. 

13.  Punishments,  how  determined. 

14.  Witness'  testimony  may  be  read  against  him  on  prosecu- 

tion for  perjury. 
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22.  Drunkenness  no  excuse  for  crime.    When  it  may  be  con- 

sidered. 
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Section  23.  Certain  statutes  specified  as  continuing  in  force. 
24.  This  Act,  how  cited. 

2.  This  Code  takes  effect  at  twelve  o*clock,  noon, 
on  the  first  day  of  January,  eighteen  hundred  and 
seventy-three. 

3.  Ifo  part  of  it  is  retroactive,  unless  expressly  so 
declared. 

NoTB. — Von  Schmidt  vs.  Huntington,  1  Cal.,  p.  66; 
Thorne  vs.  San  Francisco,  4  Cal.,  p.  127;  Gates  vs. 
Salmon,  28  Cal.,  p.  320;  Bensley  vs.  Ellis,  39  Cal..  p. 
309;  Prince  vs.  United  States,  2  Gall.,  p.  204;  United 
States  vs.  Heth,  3  Cranch,  p.  399;  Harvey  vs.  Tyler, 
2  Wall.,  p.  328;  Holden  vs.  James,  11  Mass.,  p.  396; 
Lewis  vs.  Webb,  3  Green  1.,  p.  326;  Dash  vs.  Van 
Kleek,  7  John.,  p.  474;  Lewis  vs.  Brackenridge,  1 
Black.,  p.  220;  Smith's  Commentaries,  Sec.  633. 

Construe-         4,    The  rule  of  the  common  law,  that  penal  statutes 

tion  of  the  '  * 

Penal  Code  gjg  ^q  |j^  strictly  coustrucd,  has  no  application  to  this 
Code.  All  its  provisions  are  to  be  construed  according 
to  the  fair  import  of  their  terms,  with  a  view  to  eftect 
its  objects  and  to  promote  justice. 

Note. — It  is  a  rule  of  law  that  penal  statutes  are 
to  bo  strictly  construed. — 1  Bl.  Com.,  p.  88;  1  Kent's 
Com.,  p.  467.  Thus  a  statute,  enacting  that  a  person 
convicted  of  stealing  horses  should  not  have  the  benefit 
of  clergy,  was  held  not  to  extend  to  a  person  who  stole 
but  one  horse, — 1  Bl.  Com.,  p.  88.  And  a  statute 
which  made  the  stealing  of  sheep  or  other  caUle  a 
felony  without  the  benefit  of  clergy,  was  held  to  extend 
to  nothing  but  sheep  stealing,  the  words,  "or  other 
cattle,"  being  looked  upon  as  much  too  loose  to  create  a 
capital  oflTense. — Id.  However  sound  may  be  th^  argu- 
ments in  favor  of  this  rule,  when  applied  to  ordinaiy 
Acts  of  the  Legislature,  it  is  apparent  that  it  would  be 
improper  to  apply  it  in  all  its  severity  to  a  system  of 
laws  intended,  in  a  great  measure,  to  take  the  place  of 
the  common  law,  and  having  in  view,  as  its  leading 
object,  the  furtherance  of  justice  and  a  disregard  of 
technical  strictness.  The  provisions  of  such  a  system 
ought  to  be  construed  in  the  same  manner,  and  with 
like  force  and  effect,  as  they  would  be  were  the  princi- 
ples enunciated  resting  in  the  unwritten  law,  and  it 
was  to  this  end  that  a  section  of  similar  import  has 


Pbnal  Code.  *  1 

been  made  part  of  each  of  the  Codes. — See  Civil  Code, 
Sec.  4;  Political  Code,  Sec.  4;  Code  of  Civil  Pro- 
cedure, Sec.  4. 

5.    The  provisions  of  this  Code,  so  far  as  they  are  Provisioni 

similar  to 

suostaDtiallv  the  same  as  existine:  statutes,  must  be  e«i?tiDg 

•  o  y  laws,  now 

construed  as  continuations  thereof,  and  not  as  new  <w>°*trued. 
enactments. 

NoTE.—Rev.  Laws  of  Ma^^s.,  1858,  Chap.  182,  Sec. 
9.  The  Political  Code  (Sec.  18)  contains  a  general  pro- 
vision that  the  repeal  of  existing^  statutes  shall  not 
revive  any  law  heretofore  repealed  or  suppendcd,  nor 
any  oflBcc  heretofore  abolished,  and  therefore  such  a 
provision  ha.«*  not  been  incorporated  herein. 

6.    Ifo  act  or  omission,  commenced  after  twelve  Effector 

Code  upon 

o'clock  noon  of  the  day  on  which  this  Code  takes  efiect  v^t 
as  a  law,  is  criminal  or  punishable,  except  as  prescribed 
or  authorized  by  this  Code,  or  by  some  of  the  statutes 
which  it  specifies  as  continuing  in  force  and  as  not 
affected  by  its  provisions,  or  by  some  ordinance,  munici- 
pal, county,  or  township  regulation,  passed  or  adopted, 
under  such  statutes  and  in  force  when  this  Code  takes 
effect.  Any  act  or  omission  commenced  prior  to  that 
time  may  be  inquired  of,  prosecuted,  and  punished  in 
the  same  manner  as  if  this  Code  had  not  been  passed. 

Note. — Abolition  of  Common  Law  Offenses. — 
Sec.  143  of  the  Crimes  and  Punishment  Act  of  eigh- 
teen hundred  and  fifty  (Stats.  1850,  .p.  229),  as  amended 
March  thii-ty-tirst,  eighteen  hundred  and  sixty-six 
(Stats.  1806,  p.  468),  among  other  things  declares  that 
"  every  act  or  ofiense  not  defined  by  statute  which  is  a 
misdemeanor  at  common  law,  is  a  misdemeanor  in  this 
State.''  This  amendment  added  to  the  confusion 
already  existing  in  our  criminal  laws,  so  that  at  the 
time  of  the  adoption  of  this  Code  an  examination  of 
more  than  six  thousand  statutes,  and  the  whole  body  of 
the  common  law,  was  necessary  before  it  could  be 
determined  what  acts  or  omissions  were  penal.  Every 
one  is  presumed  to  know  the  law;  yet,  under  the  sys- 
tem then  existing  in  this  State,  such  knowledge  was  as 
unattainable  by  the  masses  as  it  would  have  been  were 
the  laws  "written  in  small  character  upon  high  pil- 
lars." It  may  well  be  doubted  whether  a  State  has  the 
moral  right  to  hold  the  citizen  responsible  for  an  actor 


8 


Penal   Code. 


omission,  not  evil  within  itself,  which  act  or  omiseion 
it  is  impossible  for  the  citizen  to  know  is  prohibited 
by  law.  At  least,  it  is  clearly  the  duty  of  the  State 
to  give  to  every  citizen  ready  means  by  which  a  knowl- 
edf^e  of  the  penal  laws  may  be  attained.  To  this 
end,  under  the  Title  of  **  Crimes  and  Punishments," 
has  been  brought  every  act  or  omission  made  punish- 
able. The  difficulties  encountered  may  be  illustrated 
by  the  following  instances:  The  revenue  laws  con- 
tain more  than  iilXy  penal  clauses;  the  election  laws 
more  than  thirty;  the  corporation  laws  more  than 
twenty;  and  at  least  seven  out  of  ten  of  the  general 
Acts  contain  provisions  of  a  penal  character.  Through 
all  these  various  Acts  the  Commissioners  extended 
their  examination,  drew  from  them  their  penal  clauses 
and  inserted  them— pnmod  of  redundant  and  contra- 
dictory matter — in  the  Penal  Code,  under  appropriate 
subdivisions. 

Effect  of  the  Code  upon  Anterior  Offekses,— 
In  so  far  as  this  Code  declares  acts  criminal  which 
heretofore  have  not  been  so  regarded,  or  increases  the 
severity,  or  changes  the  kind  of  punij-hraent  inflicted 
for  a  crime  defined  by  our  former  laws,  the  familiar 
jjrovision  of  the  Federal  Constitution  prohibiting  ex 
post  focto  laws,  forbids  that  it  be  made  applicable  to 
acts  committed  before  it  takes  effect. — U.  S.  Const., 
Art,  1,  Sec.  10,  Siibd.  1;  Calder  vs.  Bull,  3  Dall.,  p. 
386;  Fletcher  vs.  Peck,  6  Cr.,  pp.  87, 188.  In  so  far  as 
it  diminishes  the  severity  of  the  punishment  by  pre- 
scribing a  less  amount  or  dumtion  of  penalty  of  the 
same  kind  with  that  inflicted  under  the  former  law, 
there  may  be  no  constitutional  reason  to  prevent  its 
being  made  applicable  to  all  offenses,  irrespective  of 
the  date  of  commission. — Hartung  vs.  People,  22  N. 
Y.,  p.  95;  Commonwealth  vs.  Mott,  21  Pick.,  p.  492; 
Keene  vs.  State,  3  Chandl.,  p.  109.  Ameliorations  of 
punishment  introduced  by  statute  are  often  expressly 
extended  to  prior  offenses.  No  natural  right  arises, 
however,  in  behalf  of  an  offender  to  claim  the  benefit 
of  a  subsequent  statute  mitigating  the  penalty  for 
offenses  like  hi*  own,  though  clemency  readily  awards 
it  to  him.  Convenience  and  simplicity  in  the  adminis- 
tration of  penal  justice  should  control  upon  this  point. 
The  Commisj^ioners  were  of  opinion  that  any  attempt 
by  general  words  to  render  such  mitigations  of  punish- 
ment as  are  introduced  by  the  Code,  applicable  to  ante- 
cedent offenses,  is  calculated  to  raise  nice  and  embar- 
rassing questions  as  to  whether  a  given  modification  is 
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a  mitigation  or  not.  They  observe  that  it  has  been 
held  that  the  judiciary  cannot  determine  whether  a 
provision  that  no  person  convictod  of  a  capital  offense 
shall  be  executed  until  after  a  year's  confinement,  nor 
then  except  upon  special  warrant  from  the  Governor — 
is  or  is  not  lass  severe  than  a  former  law  imposing  abso- 
lutely the  punis^hment  of  death. — Hartung  vs.  People, 
22  N.  Y.,  pp.  95,  106.  Also,  that  a  substitution  of  im- 
prisonment, not  exceeding  seven  years,  for  whipping, 
has  been  held  not  an  increase  of  punishment. — Strong 
vs.  State,  1  Blackf.,  p.  193;  Herber  vs.  State,  7  Tex., 
p.  69.  They,  therefore,  recommended  that,  as  it  is 
necessary  to  retain  the  former  system  of  prohibitions 
and  penalties  to  a  great  extent,  as  reppects  acts  already 
committed,  it  be  retained  complete,  and  applied  to  al 
acts  committed  before  the  hour  at  which  this  Code 
takes  effect.  If  a  criminal  statute  is  changed  between 
the  time  of  the  commission  of  an  offense  and  convic- 
tion, but  contains  a  saving  clause  to  the  effect  that  the 
change  shall  not  apply  to  the  trial  of  offenses  com- 
mitted prior  to  such  change,  the  punishment  is  regu- 
lated by  the  old  law. — People  vs.  Gill,  7  Cal.,  p.  356.  % 

7.    Whenever  the  terms  mentioned  in  this  section  certain  ^^  lu   ^ 

termn 

are  employed  in  the  Penal  Code,  they  are  employed  in  defined  m     ;  "j  u 

TDe  sensei    '       /     f 

the  senses  hereafter  affixed  to  them,  except  where  a  jj^y^j 
different  sense  plainly  appears —  co^*"***" 

1.  The  term  "  willfully,*'  when  applied  to  the  intent 
with  which  an  act  is  done  or  omitted,  implies  simply  a 
purpose  or  willingness  to  commit  the  act,  or  make  the 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any 
advantage. 

2.  The  terms  "neglect,"  "negligence,"  "negli- 
gent" and  "negligently,"  import  a  want  of  such 
attention  to  the  nature  or  probable  consequences  of 
the  act  or  omission  as  a  prudent  man  ordinarily  be- 
stows in  acting  in  his  own  concerns. 

3.  The  term  "  corruptly  "  imports  a  wrongful  design 
to  acquire  or  cause  some  pecuniary  or  other  advantage 
to  the  person  guilty  of  the  act  or  omission  referred  to, 
or  to  some  other  person. 
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Same.  4.  The  terms  "malice"  and  " maliciously  "  import 

a  wish  to  vex,  annoy,  or  injure  another  person;  estab- 
lished either  by  proof  or  presumption  of  law. 

5.  The  term  "knowingly**  imports  only  a  knowl- 
edge that  the  facts  exist  which  "bring  the  act  or  omis- 
sion within  the  provisions  of  this  Code.  It  does  not 
require  any  knowledge  of  the  unlawfulness  of  such  act 
or  omission. 

6.  The  term  "bribe"  signifies  any  money,  goods, 
right  in  action,  property,  thing  of  value  or  advantage, 
present  Or  prospective,  or  any  promise  or  undertaking 
to  give  any,  asked,  given,  or  accepted,  with  a  corrupt 
intent  to  influence,  unlawfully,  the  person  to  whom  it 
is  given,  in  his  action,  vote,  or  opinion,  in  any  public 
or  oflicial  capacity. 

7.  The  word  "vessel,"  when  used  wdth  reference  to 
shipping,  includes  ships  of  all  kinds,  steamboats  and 
steamships,  canal  boats,  and  every  stinicture  adapted 
to  be  navigated  from  place  to  place. 

8.  The  term  "  peace  officer  "  signifies  any  one  of  the 
officers  mentioned  in  section  eight  hundred  and  seven- 
teen of  this  Code. 

9.  The  term  "magistrate  "  signifies  any  one  of  the 
officers  mentioned  in  section  eight  hundred  and  eight 
of  this  Code. 

10.  The  term  "-signature  "  includes  any  name,  mark, 
or  sign  written  with  intent  to  authenticate  any  instru- 
ment or  writing. 

11.  The  term  "writing"  includes  both  printing  and 
writing. 

12.  The  term  " land  "  and  the  phrases  "real  estate  " 
and  "real  property,"  include  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  interest 
therein. 

13.  The  term  "pei'sonal  property**  includes  every 
description  of  money,  goods,  chattels,  efl:ects,  evi- 
dences of  rights  in  action,  and  all  written  instruments 
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by  which  any  pecuniary  obligation,  right,  or  title  to  Some, 
property  is    created,   acknowledged,   transferred,   in- 
creased,  defeated,    discharged,    or    diminished,    and 
every  right  or  interest  therein. 

14.  The  word  "property'*  includes  personal  and 
real  property. 

15.  The  word  "month"  means  a  calendar  month, 
unless  otherwise  expressed,  and  the  word  "year,''  and 
also  the  abbreviation  "A.  D."  is  equivalent  to  the 
expression  "year  of  our  Lord." 

16.  The  word  "oath  "  includes  "affirmation  "  in  all 
cases  wherfe  an  affirmation  may  be  substituted  for  an 
oath;  and  in  like  cases  the  word  "swear"  includes  the 
word  "affirm."  Every  mode  of  oral  statement  under 
oath  or  affirmation  is  embraced  in  the  term  "testify," 
and  every  written  one,  in  the  term  "  depose." 

17.  When  the  seal  of  a  Court  or  public  officer,  or 
officer,  is  required  by  law  to  be  affixed  to  any  paper, 
the  word  "seal"  includes  an  impression  of  such  seal 
upon  the  paper  alone,  as  well  as  upon  wax  or  a  wafer 
affixed  thereto. 

18.  The  word  "  State,"  when  applied  to  the  different 
parts  of  the  United  States,  includes  the  District  of 
Columbia  and  the  Territories,  and  the  words  "  United 
States  "  mav  include  the  District  and  Territories. 

19.  Where  the  term  "  person  "  is  used  in  this  Code 
to  designate  the  party  whose  property  may  be  the  sub- 
ject of  any  offense,  it  includes  this  State,  any  other 
State,  government,  or  country  which  may  lawfully 
own  any  property  within  this  State,  and  all  public  and 
private  corporations  %r  joint  associations,  as  well  as 
individuals.  * 

20.  The  word  "person  "  includes  bodies  politic  and 
corporate. 

21.  The  singular  number  includes  the  plural,  and 
the  plural  the  singular. 
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Same. 


What 
intent  to' 
defraud  is 
sufficient. 


avil 

remedim 

preserved. 


Proceed- 
ings to 
impeach  or 
remove 
officers  and 
others 
preserved. 


22.  Words  used  in  the  masculine  gender  compre- 
hend, as  well,  the  feminine  and  neuter. 

23.  Words  used  in  the  present  tense  include  the 
future,  but  exclude  the  past. 

24.  The  word  **wiir'  includes  codicils. 

25.  Words  and  phrases  must  be  construed  according 
to  the  context  and  the  approved  usage  of  the  language; 
but  technical  words  and  phrases,  and  such  others  as 
may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  law,  must  be  construed  according  to  such  pecu- 
liar and  appropriate  meaning. 

26.  Words  giving  a  joint  authority  to  thtee  or  more 
public  officers  or  other  persons,  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  be 
otherwise  expressed  in  the  act  giving  the  authority. 

Note. — Taken  partly  from  Rev.  Laws  of  Mas»., 
IScS,  Chap.  3,  Sec.  7;  Rev.  Laws  of  Iowa,  1800,  Chap. 
3,  Sec.  29;  N.  Y.  P.  C,  Sees.  762  to  781,  inclusive. 

8.  Whenever,  by  any  of  the  provisions  of  this 
Code,  an  intent  to  defraud  is  required  in  order  to  con- 
stitute any  offense,  it  is  sufficient  if  an  intent  appears 
to  defraud  any  person,  association,  or  body  politic  or 
corporate,  whatever. 

9.  The  omission  to  specify  or  affirm  in  this  Code 
any  liability  to  damages,  penalty,  forfeiture,  or  other 
remedy  imposed  by  law  and  allowed  to  be  recovered 
or  enforced  in  any  civil  action  or  proceeding,  for  any 
act  or  omission  declared  punishable  herein,  does  not 
affect  any  right  to  recover  or  enforce  the  same. 

10.  The  omission  to  specify^or  affirm  in  this  Code 
any  ground  of  forfeiture  of  a  pifblic  office,  or  other 
trust  or  special  authority  conferred  by  law,  or  any 
power  conferred  by  law  to  impeach,  remove,  depose, 
or  suspend  any  public  officer  or  other  person  holding 
any  trust,  appointment,  or  other  special  authority  con- 
ferred by  law,  does  not  aftect  such  forfeiture  or  power, 
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or  any  proceeding  authorized  by  law  to  carry  into 
ettect  such  impeachment,  removal,  deposition,  or  sus- 
pension. 

11.  This  Code  does  not  affect  any  power  conferred  Authority 

'^   ^  ofCourts- 

by   law  upon   any  Court   Martial,  or  other  military  ™^^^^^ 

authority  or  officer,  to  impose  or  inflict  punishment 

upon  offenders;  nor  any  power  conferred  by  law  upon  Courts  of 

J  USiflCO  lO 

any   public   body,  tribunal,   or  officer,  to   impose  or  ^J'^^m'to 
inflict  punishment  for  a  contempt. 

1 2.  The  several  sections  of  this  Code  which  declare  of  secUons 

declanng 

certain  crimes  to  be  punishable  as  therein  mentioned,  Jjj^habie 
devolve  a  duty  upon  the  Court  authorized  to  pass  jy^^j^f 
sentence,  to  determine  and  impose  the  punishfnent  ^^^ 
prescribed. 

1 3.  Whenever  in  this  Code  the  punishment  for  a  Pumah- 

^  ments,  how 

crime  is  left  undetermined  between  certain  Urnits,  the  dot«rmined 
punishment  to  be  inflicted  in  a  particular  case  must 
be  determined  by  the  Court  authorized  to  pass  sen- 
tence, within  such  limits  as  may  be  prescribed  by  this 
Code. 

1 4.  The  various  sections  of  this  Code  which  declare  Witnees' 

tostimony 

that   evidence  obtained  upon  the   examination  of  a  J^J**® 
person  as  a  witness  cannot  be  received  against  him  in  JimTn 
any  criminal  proceeding,  do  not  forbid  such  evidence  FoTpSJiuSr^ 
being  proved  against  such  person  upon  any  proceed- 
ings  founded  upon  a  charge  of  perjury  committed  in 
such  examination. 

15.  A  crime  or  public  offense  is  an  act  committed  "Cnme" 
or  omitted  in  violation  of  a  law  forbidding  or  command-  "j"^^*® 
iug   it,   and  to  which  is   annexed,  upon   conviction,  ^^eimed. 
either  of  the  following  punishments: 

1.  Death; 

2.  Imprisonment; 

3.  Fine; 
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4.  Removal  from  office;  or, 

5.  Disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust,  or  profit  in  this  State. 

Note. — The  use  of  the  terms,  "crime,"  "felony,*' 
"misdemeanor,**  and  "offense,**  is  far  from  uniform 
even    among   legal   writers.     "A  crime,  or  misde- 
meanor,'* says  Blackstone,  "  is  an  act  committed  or 
omitted  in  violation  of  a  public  law,  either  forbidding 
or  commanding  it.**      "  Crimes   and    misdemeanors, 
properly  speaking,  are  synon^Tnous  terms;  though  in 
common  usage,  the  word  *  crime*  is  made  to  denote 
such  offenses  as  are  of  a  deeper  and  more  atrocious 
dye.*'    "  Misdemeanor,*'  says  Christian,  "  is  generally 
used  in  contradiction  to  felony;    and    misdemeanors 
comprehend  all  indictable  offenses,  which  do  not  amount 
to  felony.*'— Note  to  4    Bl.   Com.,  p.  5.      "Misde- 
meanor,'* says  Chitty,  "  means  everj'  offense  inferior  to 
felony,  but  punishable  by  indictment,  or  by  particular 
prescribed  proceedings.    The  term  *  offense '  is  usually 
understood  to  be  a  crime  not  indictable^  but  punishable 
summarily^  or  by  the  forfeiture  of  a  penalty.*^ — 1  Gen. 
*  Pr.,  p.  14.    "  A  crime,*'  says  Bell,  "  may  be  defincnl  to 

be  any  act  done  in  violation  of  those  duties  which  an 

individual  owes  to  the  community,  and  for  a  breach  of 

which  the  law  has  provided  that  the  offender  shall 

,  make  satisfaction  to  the  public.** — Diet.  L.  6f.  Scot., 

Tit.  Crime.  Bishop  defines  crimes  as  "  those  wrongs 
which  the  Government  notices  as  injurious  to  the  public, 
and  punishes  in  what  is  called  a  criminal  proceeding, 
in  its  own  name.** — 1  Cr.  L.,  Sec.  43.  "The  word 
crime,"  says  Chief  Justice  Savage,  of  New  York, 
speaking  of  the  clause  in  the  Federal  Constitution 
which  provides  for  the  extradition  of  persons  charged 
with  treaJton,  felony,  or  other  crimen  "  is  synonymous 
with  misdemeanor,  and  includes  every  offense  below 
felony  punishable  by  indictment  as  an  offense  against 
the  public.*'— Matter  of  Clark,  9  Wend.,  pp.  212,  222. 
"  Tlie  term  misdemeanor,^^  says  the  same  Judge,  in 
another  case,  "  is  used  in  contradistinction  to  felony ^ 
and  comprehends  all  indictable  offenses  which  do  not 
amount  to  felony.'* — Son  vs.  People,  12  Wend.,  p. 
314.  The  definition  of  the  section  is  based  upon  the 
usage  which  has  grown  up  in  this  State  of  employing 
"  crime  *'  ai^d  "  offense  '*  in  the  extensive  signification, 
and  confining  "  felony*'  and  "misdemeanor**  to  denote 
the  classes  into  which  crimes  are  divided,  and  ia  in 
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substantial  accord  with  the  definition  g^ven  by  Mr.  Liv- 
ingston.— Crim.  Code,  Art.  75.J 

16.  Crimes  are  divided  into:  CrimM, 

now 

1.  Felonies;  and,  divided. 

2.  Misdemeanors. 

Note.— Statutes  of  1851,  p.  212,  Sec.  3  /O  / 

17.  A  felony  is  a  crime  which  is,  or  may  be,  pun-  J^9jw  and       n  y/ 
ishable  with  death,  or  by  imprisonment  in  the  State  SX°^ 

Prison.    Every  other  crime  is  a  misdemeanor. 

Note. — Stats.  1851,  p.  212,  Sees.  4,  5;  People  vs. 
War,  20  Cal.,  p.  117.  At  common  law  a  felony  was 
an  offense  which  occasioned  a  total  forfeiture  of  either 
land<  or  goods,  or  both,  and  to  which  might  be  super- 
added, according  to  the  degree  of  guilt,  capital  or  other 
punishment. — 4  Bl.  Com.,  p.  5;  1  Russ  Cr.,  p.  42;  1 
Chitty 's  Practice,  p.  14;  1  Hawk.  P.  C,  p.  37;  5  Wheat., 
p.  159.  "Smaller  faults,  and  omissions  of  less  conse- 
quence, are  comprised  under  the  gentler  names  of  mis- 
demeanors only."^  Bl.  Com.,  p.  5;  see  note  to  Sec. 
16. 

18.  Except-in  cases  where  a  different  punishment  Punish- 

*■  *-  ment  of 

is  prescribed  by  this  Code,  every  offense  declared  to  (^h5,°^iot 
be  a  felony  is  punishable  by  imprisonment  in  the  State  pr«crib«i 
Prison,  not  exceeding  five  years. 

19.  (§  143.)  Except  in  cases  where  a  different  pun-  Pimish- 

^  ^  ^  ^  J  ment  of 

isnment  is   prescribed    by  this   Code,  every  offense  uii^do- 

*  •'  T  J  meanor, 

declared  to  be  a  misdemeanor  is  punishable  by  impris-  ^^^^^ 
onment  in  a  County  Jail  not  exceeding  six  months,  p'®***^ 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or 
by  both. 

20.  (§  1.)  In  every  crime  or  public  offense  there  Tooonsti- 

.  .    .  .  «  ,    tuto  crime 

most  exist  a   union,  or  joint   operation  of  act  and  there  most 
intent^  or  criminal  negligence.  fntent^ 

Note.— In  the  People  vs.  Harris,  29  Cal.,  p.  679,  the 
defendant  was  indicted  for  voting  twice  at  the  general 
election  held  on  the  6th  of  September,  1865.  To  the 
indictment  he  pleaded  not  guilty.  Upon  the  trial  he 
was  found  guilty^  and  sentenced  to  be  imprisoned  in 
the  State  Prison  for  one  year.     It  was  provided  by 
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statute  that  any  pergon  who  shall  vote  more  than  once 
at  any  one  election  shall  be  deemed  guilty  of  a  felony, 
and,  upon  conviction;  shall  be  imprisoned  in  the  State 
Prison  for  a  term  not  less  than  one  year  nor  more  than 
five  years. — Laws  1858,  pp.  165,  166. 

The  evidence  showed  that  the  defendant  voted  at  the 
election  polls  of  the  Fifth  District  of  San  Francisco  at 
about  ten  o'clock  in  the  forenoon  of  the  day  above 
mentioned,  when  his  right  to  vote  was  challenged  on 
the  ground  that  he  was  not  a  resident  of  the  district. 
The  challenge  being  withdrawn  the  defendant  voted. 
About  two  or  three  o'clock  in  the  afternoon  the  defend- 
ant returned  to  the  same  polls  very  much  intoxicated, 
and  again  offered  to  vote.  The  same  person  who  had 
challenged  his  right  to  vote  at  that  place  in  the  morn- 
ing informed  him  that  he  had  voted  before,  and  that  he 
w'ould  get  himself  in  trouble  if  he  voted  again.  The 
defendant,  in  reply,  vehemently  protested  that  he  had 
not  voted,  and  declared  his  willingness  to  so  make  oath. 
The  oath  prescribed  by  the  statute  was  then  admin- 
istered to  him  by  the  proper  officer,  to  which  he  re- 
sponded in  the  affirmative,  and  then  voted  the  second 
time. 

When  the  cause  was  submitted  to  the  jury  the  Court 
charged  them  as  follows :  **  The  indictment  charges  that 
the  defendant  at  an  election  for  members  for  the  State 
Senate  and  Assembly,  held  on  the  6th  day  of  Septem- 
ber, 1865,  in  the  Fifth  Election  District  of  this  city  and 
county, did  knowingly,  unlawfully,  and  feloniously  vote 
more  than  once  at  the  same  election.  The  language  of 
the  statute  upon  which  the  indictment  is  framed  is,  *  any 
person  who  shall  vote  more  than  once  at  any  election  * 
*  *  shall  be  deemed  guilty  of  a  felony.'  The  word 
kMAoingly  is  not  in  the  statute,  and  although  used  in 
the  indictment,  yet  it  may  be  rejected  as  surplusage, 
for  the  State  is  not  bound  to  support  by  proof  the  alle- 
gation in  the  indictment,  that  the  -act  of  double  voting 
was  knowingly  done.  The  statute  makes  the  act  of 
voting  more  than  once  at  the  same  election,  and  not 
the  act  of  voting  knowingly  more  than  once  at  any 
election,  a  crime.  If,  therefore,  you  are  satisfied  from 
the  testimony  in  the  case  that  the  defendant,  at  an  elec- 
tion for  members  of  the  State  Senate  and  Assembly, 
held  on  the  6th  day  of  September,  1865,  in  the  Fifth 
Election  District,  in  this  city  and  county,  voted  twice, 
then,  although  the  defendant  may  at  the  time  have 
been  under  the  influence  of  intoxicating  liquors,  it  is 
your  duty  to  bring  in  a  verdict  of  guilty  against  him; 
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f»v  drunkeiineM  is  bo  excuse  qx  justification  for  the 
OQmmiasion  of  a  cnminal  act,  and  evidence  of  yolun- 
taiy  in  toxica  tion  is  properly  admissible  as  affectinf^ 
crime  only  in  those  cases  in  which  it  is  necessary  to 
ascertain  whether  the  accused  was  in  a  mental  condi- 
tion which  enabled  him  to  form  a  deliberately  premedi- 
tated purpose,  and  this  is  not  one  of  those  cases.  The 
counsel  for  the  defendant  requests  me  to  charge  you 
that  every  crime  involves  a  union  of  act  and  intent,  or 
criminal  negligence.  This  is  true.  The  law  does  not 
punish  a  man  for  his  intention,  nor  for  his  act  dbcon- 
nected  from  his  intention,  but  act  and  intent  must  unite 
to  constitute  a  crime.*' 

At  the  conclusion  of  the  charge  the  counsel  for  the 
defendant  requested  the  Court  to  withdraw  that  portion 
of  it  which  stated  that  the  act  of  double  voting  need 
not  be  knowingly  done,  which  the  Court  declined  to 
do.  The  defendant's  counsel  excepted  to  each  and 
every  portion  of  the  charge  except  that  given  at  the 
request  of  the  defendant's  counsel,  and  also  excepted 
to  the  refusal  of  the  Court  to  withdraw  the  portion  of 
the  charge  which  stated  that  the  act  of  double  voting 
need  not  be  knowingly  done.  The  defendant's  counsel 
asked  for  a  reversal  of  the  judgment,  on  the  ground  that 
the  jury  were  misdirected  by  the  Court  in  relation  to 
the  knowledge  which  it  was  necessary  the  defendant 
should  have  as  to  what  he  had  done  and  was  doing 
when  he  voted  the  second  time,  and  he  insists  that  the 
error  of  the  charge  was  not  cured  by  the  instructions 
given  at  the  defendant's  request,  *Hhat  every  crime 
involves  a  union  of  act  and  intent  or  criminal  negli- 
gence." 

The  Court  said:  '*The  theory  upon  which  it  was 
sought  to  exculpate  the  defendant  of  criminality  was 
that  he  was  in  such  a  condition,  mentally,  when  he 
voted  the  second  time,  as  not  to  know  that  he  had 
already  voted,  but,  on  the  contrary,  believed  that  he 
had  not  done  so.  It  is  laid  down  in  the  books  on  the 
subject,  that  it  is  a  universal  doctrine  that  to  constitute 
what  the  law  deems  a  crime  there  must  concur  both 
an  evil  act  and  an  evil  intent.  ActuA  non  /acit  reum 
nisi  mens  sit  rea,—!  Bish.  on  Cr.  Law,  Sees.  227,  229; 
d  Greenl.  £v.,  Sec.  13.  Therefore  the  intent  with  which 
the  unlawful  act  was  done  must  be  pioved  as  well  as  the 
other  material  facts  stated  in  the  indictment;  which 
may  be  by  evidence  either  direct  or  indirect,  tending  to 
establbh  the  fact,  or  by  inference  of  law  from  other  fkcts 
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proved.  When  the  act  is  proved  to  have  leen  done  by 
the  accused,  if  it  be  an  act  in  itself  unlawful,  the  law 
in  the  first  instance  presumes  it  to  have  been  intended, 
and  the  proof  of  justification  or  excuse  lies  on  the 
defendant  to  overcome  this  legal  and  natural  presump- 
tion.—3  Greenleaf's  Ev.,  Sees.  13,  14, 18.  Now,  when 
the  statute  declares  the  act  of  voting  more  than  once 
at  the  same  election  by  the  same  person  to  be  a  fel- 
ony, it  must  be  understood  as  implying  that  the  inter- 
dicted act  must  be  done  with  a  criminal  intention,  or 
under  circumstances  from  which  such  intention  may  be 
inferred.  The  defendant's  counsel,  at  the  trial,  seems 
to  have  apprehended  the  true  rule  of  law  on  the  sub- 
ject, and  to  have  regarded  the  burden  as  on  the  defend- 
ant to  show  by  evidence  that  the  act  of  his  voting  the 
second  time  was  not  criminal,  and  for  this  purpose  evi- 
dence of  his  intoxicated  and  excited  condition  was  sub- 
mitted to  the  juiy,  in  order  that  they  might  determine 
under  the  rules  of  law  governing  in  such  cases  whether 
the  defendant  was  conscious  at  the  time  of  having  voted 
before  at  the  same  election,  llie  question  was  fairly 
before  the  jury  whether  the  defendant  knew  what  he 
was  about  when  he  voted  the  second  time.  From  the 
evidence  in  the  case  it  appears  he  was  very  much  intoxi- 
cated, but  whether  to  a  degree  sufiScient  to  deprive  him 
of  all  knowledge  of  having  already  voted,  was  for  the 
jury  to  decide. 

*'  The  law  does  not  excuse  a  person  of  a  crime  comnoiit- 
ted  while  in  a  state  of  voluntary  intoxication.  In  Hex 
vs.  Thomas,  7  Car.  &  Payne,  p.  817,  Parke,  B.,  said  to 
the  jury:  'I  must  tell  you  that  if  a  man  make^  him- 
self voluntarily  drunk,  it  is  no  excuse  for  any  crime  he 
may  commit  whilst  he  is  so;  he  takes  the  consequences 
of  his  own  voluntary  act,  or  most  crimes  would  go 
unpunished;'  and  to  the  same  effect  is  the  language  of 
Alderson,  B.,  in  Rex  vs.  Meakin,  7  Car.  &  Payne,  p. 
297;  and  in  harmony  with  this  doctrine  is  the  whole 
current  of  English  authority.  (1  Whar.  Cr.  Law,  Sec. 
39)  Mr.  Wharton  says  that  in  this  country  the  same 
position  has  been  taken  with  marked  uniformity,  it 
being  invariably  held  that  voluntary  drunkenness  is 
no  defense  to  the  factum  of  guilt;  the  only  point  about 
which  there  has  been  any  fluctuation  being  the  extent 
tt)  which  evidence  of  drunkenness  is  receivable  to  deter- 
mine the  exactness  of  the  intent  or  extent  of  delibera- 
tion.—Id.,  Sec.  40.  In  Pigman  vs.  The  State,  14  Ohio, 
p.  556,  it  was  held  that  a  man  who  passes  counterfeit 
money  is  not  criminally  liable  if  he  is  so  drunk  as  to  be 
incapable  of  knowing  that  it  is  counterfeit,  and  conse- 
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quoDtly  of  entertaining  the  intention  to  deftnud,  pro- 
vided there  was  no  ground  to  suppose  he  knew  the 
money  to  be  counterfeit  before  then;  and  in  Swan  vs. 
The  State,  4  Humph.,  pp.  136,  141,  the  Supreme  Court 
of  Tennessee  said:  *  Although  drunkenness,  in  point 
of  law,  constitutes  no  excuse  or  justification  for  crime, 
still,  when  the  nature  and  essence  of  a  crime  is  made 
by  law  to  depend  upon  the  peculiar  state  and  condition 
of  the  criminal's  mind  at  the  time,  and  with  reference 
to  the  act  done,  drunkenness  as  a  matter  of  fact  affect- 
ing such  state  and  condition  of  the  mind  is  a  proper 
subject  for  consideration  and  inquiry  by  the  juiy.  The 
question  in  such  case  is,  what  is  the  mental  status? ' 
In  Reg.  vs.  Moore,  3  Car.  &  Kir.,  p.  319,  the  defend- 
ant was  indicted  for  an  attempt  to  commit  suicide  by 
drowning,  and  in  defense  it  was  alleged  she  was  uncon- 
scious from  drunkenness  at  the  time  of  the  nature  of 
the  act.  The  Court  was  of  the  opinion  that  if  she  was 
so  drunk  as  not  to  know  what  she  was  about,  the  jury 
could  not  find  that  she  intended  to  destroy  herself. — 
Reg.  vs.  Cruse,  8  Car.  &  Payne,  p.  546;  United  States 
vs.  Rondenbush,  1  Bald.,  p.  517;  Kelly  vs.  The  State,- 
3  Sm.  &  Marsh.,  p.  518;  Pirtle  vs.  The  State,  9  Humph., 
p.  663;  Haile  vs.  The  State,  11  Humph.,  p.  154. 

'*  While  the  condition  of  the  accused,  caused  by 
drunkenness,  may  be  taken  into  consideration  by  the 
jury  with  the  other  facts  of  the  case,  to  enable  them  to 
decide  in  respect  to  the  question  of  intent,  it  is  proper  to 
observe  that  drunkenness  will  not  excuse  crime. — Peo- 
ple vs.  King,  27  Cal.,  p.  514.  The  inquiry  to  be  made 
is,  whether  the  crime  which  the  defendant  is  accused  of 
having  committed  has  in  point  of  fact  been  eommittedf 
and  for  this  purpose  whatever  will  fairly  and  legiti- 
mately lead  to  the  discoveiy  of  the  mental  condition 
and  status  of  the  accused  at  the  time,  may  be  given  in 
evidence  to  the  jury,  and  may  be  considered  by  them 
in  determining  whether  the  defendant  was  in  fact 
guilty  of  the  crime  charged  against  him.  Great  cau- 
tion is  necessary  in  the  application  of  this  doctrine,  and 
those  whose  province  it  is  to  decide  in  such  cases  should 
be  satisfied  beyond  a  reasonable  doubt,  from  all  the 
facts  and  circumstances  before  them,  that  the  unlawful 
act  was  committed  by  the  accused  when  his  mental  con- 
dition was  such  that  he  did  not  know  that  he  was  com- 
mitting a  crime,  and  also  that  no  design  existed  on  his 
part  to  do  the  wrong  before  he  became  thus  incapable 
of  knowing  what  he  was  doing. 

"  We  have  said  more  respecting  the  character  of  the 
defense,  or  excise  imposed,  than  would  have  been  neces- 
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sary,  but  for  the  reason  that  it  is  important  that  those 
who  may  be  guilty  of  violating  the  law  may  understand 
that  a  state  of  intoxication  can  be  of  no  avail  as  an  excuse 
for  crime. 

**?hie  Court  told  the  jury,  as  we  .have  seen,  that  the 
statute  makes  the  act  of  voting  more  than  once  at  the 
same  election,  and  not  the  act  of  voting  knowingly — 
that  is,  intentionally — more  than  once  at  any  one  elec- 
tion, a  crime.    The  Court  further  charged  the  jury,  in 
substance,  that  evidence  of  voluntary  intoxication  is 
properly  admissible  as  affecting  crime  only  in  those 
cases  in  which  it  is  necessaiy  to  ascertain  whether  the 
accused  was  in  a  mental  condition  which  enabled  him 
to  form  a  deliberate  premeditated  purpose  to  commit 
the  offense;  but  in  the  same  connection  the  jury  were 
told,  in  effect,  that  the  case  before  them  was  not  one  of 
those  cases  in  which  the  defendant  could  interpose  the 
defense  that  he  was  intoxicated  to  a  degree  rendering 
him  unconscious  of  what  he  had  done,  and  of  the  ¥rroD^ 
which  he  was  doing.     The  Court  then  instructed  the 
jury,  at  the  request  of  the  defendant's  counsel,  that 
every  crime  involves  a  union  of  act  and  intent  or  crimi- 
nal negligence.    That  the  law  does  not  punish  a  man 
for  his  intention,  but  that  act  and  intent  must  unite  to 
constitute  a  crime:  but  at  the  same  time  the  Court 
refused  to  modify  in  any  degree  the  charge  already 
given,  though  especially  requested  so  to  do. 

**  Taking  these  two  portions  of  the  charge  together 
we  may  understand  the  Court  as  declaring: 

"  jR'r«<— That  a  crime  is  constituted  by  the  coinm.i8- 
sion  of  a  forbidden  act,  united  with  a  felonious  intent 
on  the  part  of  him  who  does  the  act  or  caused  it  to  be 
done. 

"  iSeeond — That  the  act  of  voting  more  than  once  at 
the  same  election  was  a  crime,  even  though  not  done 
with  knowledge  on  the  part  of  him  who  so  votes  that 
he  was  voting  the  second  time. 

"  Third — That  the  case  before  the  jury  was  not  one 
in  which  the  defendant  could  show  that  by  reason  of 
his  intoxicated  condition  he  did  not  know  what  he  was 
doing  when  he  voted  the  second  time. 

**  We  do  not  see  how  these  charges,  involving  the  ques- 
tion of  felonious  knowledge  or  intention,  can  be  harmo- 
nized. The  second  and  third  stand  in  direct  antago- 
nism to  the  first,  and  the  greater  promfnence  was  given 
to  the  one  of  which  the  defendant  complains,  and  which 
we  think  to  be  erroneous.  We  are  of  the  opinion  the 
Court  erred  also  in  excluding  from  the  jury  any  con- 
sideration of  the  mental  status  <5f  the  defendant  by 
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reason  of  his  intoxicated  condition  when  he  voted  the 
second  time. 
''The  judgment  is  reversed  and  a  new  trial  ordered." 
The  opinion  of  the  Court  in  the  People  vs.  Harris  is 
given  at  length  because  it  is  a  correct  and  authoritative 
exposition  of  Sec.  20;  see,  also,  Sec.  22.  Says  Mr. 
Bishop  (1  Bishop's  Cr.  Law,  Sec.  227):  "There  is  only 
one  criterion  by  which  the  guilt  of  men  is  to  be  tested. 
It  is  whether  the  mind  is  criminal.  Criminal  law  re- 
lates only  to  crime,  and  neither  in  philosophical  specu- 
lation nor  in  religious  or  moral  sentiment  would  any 
people  in  any  age  allow  that  a  man  should  be  deemed 
guilty  unless  his  mind  were  so.  It  is,  therefore,  a  prin- 
ciple of  our  legal  system,  as  probably  of  every  other, 
that  the  essence  of  an  offense  is  the  wrongful  intent, 
without  which  it  cannot  exist."  The  opinion  of  Mr. 
Bishop  finds  full  support  in  the  following  adjudged 
cases. — United  States  vs.  Pearce,  2  McLean,  p.  14; 
Weaver  vs.  Ward,  Hob.,  p.  134;  Rex  vs.  Fell,  1  Salk., 
p.  272;  Lancaster's  Case,  1  Leon.,  p.  208;  State  vs. 
^icholus,  2  Strob.,  p.  278;  State  vs.  Berkshire,  2  Cart. 
Ind.,p.  207;  State  vs.  Bartlett,  30  Maine,  p.  132;  Com- 
monwealth vs.  Ridgeway,  2  Ash.,  p.  247;  Bex  vs. 
O'Brian,  7  Mod.,  p.  378;  Cummins  vs.  Spruance,  4 
Harring.,  Del.,  p.  315;  Case  of  Le  Tigre,  3  Wash.  C. 
C,  p.  567;  State  vs.  Hawkins,  8  Port.,  p.  461.  "By 
reference  to  the  intention,  we  inculpate  or  exculpate 
others  or  ourselves,  without  any  reference  to  the  hap- 
piness or  misery  actually  produced.  Let  the  result  of 
an  action  be  what  it  may,  we  hold  a  man  guilty  simply 
on  the  groimd  of  intention;  or,  on  the  same  ground  we 
hold  him  innocent." — Wayland  Moral  Science,  p.  12. 

21 .    (§§  2,  3.)     The  intent  or  intention  is  manifested  intent,  how 
by  the  circumstances  connected  with  the  offense,  and  feeted,  and 

who 

the  sound  mind  and  discretion  of  the  accused.    All  Jf'jJ^J** 
penons  are  of  sound  mind  who  are  neither  idiots  nor  ™*"^ 
lunatics,  nor  affected  with  insanity. 

Note.— The  natural  and  probable  consequences  of 
every  act  deliberately  done  are  presumed  to  have  been 
intended  by  the  author  of  the  act,  if  of  sane  mind. — 
Wharton's  Am.  Law,  Sees.  712,  914;  Com.  vs.  Drew, 
4  Mass.,  p.  391;  People  vs.  Herrick,  13  Wend.,  p.  87; 
Miller  vs.  People,  5  Barb.,  p.  203;  People  vs.  Cotterall, 
18  Johns,  p.  115;  State  vs.  Cooper,  1  Green,  N.  J.,  p. 
361;  State  vs.  Mitchell,  5  lied.,  p.  850;  State  vs.  Jar- 
rott,  1  Ired.,  p.  76;  Com.  vs.  Snelling,  15  Pick.,  p.  997; 
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2  Buss  on  CrimeB,  p.  281;  1  Greenleaf  on  Evidence, 
Sec.  18;  Wharton  on  Homicide,  pp.  34,  89;  State  vs. 
Zeller,  2  Halsted,  p.  220;  State  vs.  Merrill,  2  Dev.,  p. 
269;  State  vs.  Peters,  2  Rice's  Dig.,  p.  106;  Wood- 
sides  vs.  State,  2  Howard,  Miss.,  p.  656;  People  vs. 
Clark,  3  Selden,  p.  386;  People  vs.  Kirby,  2  Parker 
C.  R.,  p.  28;  Mitchum  vs.  State,  11  Georgia,  p.  615; 
Com.  vs.  Webster,  5  Cush.,  p.  535.  The  intent  with 
which  an  unlawful  act  was  done  must  be  proved,  but 
when  an  unlawful  act  is  proved  the  law  presumes  it  to 
Have  been  intended. — People  vs.  Harris,  29  Cal.,  p. 
678.  A  malicious  and  guilty  intent  is  conclusively 
presumed  from  the  deliberate  commission  of  an  unlaw- 
ful act  for  the  purpose  of  injuring  another. — Code  of 
Civil  Procedure,  Sec.  1962,  Subd.  1.  That  an  unlawful 
act  was  done  with  an  unlawful  intent  is  presumed,  but 
this  presumption  may  be  controverted  by  other  evi- 
dence.— Code  of  Civil  Procedure,  Sec.  1963,  Subd.  2. 

Dmnken-        22.     (§  8.)     No  act  committed  by  a  person  while 
eiousefor    in  a  State  of  voluntary  intoxication  is  less  criminal  by 
When  it      reason  of  his  having   been  in  such  condition.     But 
oonsidorsd.  whenever  the  actual  existence  of  any  paiticular  pur- 
pose, motive,  or  intent  is  a  necessary  element  to  con- 
stitute any  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the 
accused  was  intoxicated  at  the  time,  in  determining 
the  purpose,  motive,  or  intent  with  which  he  com- 
mitted the  act. 

Note. — People  vs.  Rogers,  18  N.  Y.,  p.  9;  People 
vs.  Hammill,  2  Park.  Cr.,  p.  223;  People  vs.  Robin- 
son, 2  Park.  Cr.,  p.  235;  Kenny  vs.  People,  27  How. 
Pr.,  p.  202;  People  vs.  Belencia,  21  Cal.,  p.  545;  Peo- 
ple vs.  King,  27  Cal.,  p.  514;  People  vs.  Harris,  20 
Cal.,  p.  681;  Pirkle  vs.  State,  9  Humph.,  p.  663. 

Certain'  23.    Nothing  in  this  Code •ajftects  any  of  the  provis- 

•pe^aedas  ions  of  the  following  statutes,  but  such  statutes  are  ree- 
ls foree.      ognized  as  continuing  in  force,  notwithstanding  the  pro- 
visions of  the  Codes,  except  so  jBar  as  they  have  been 
repealed  or  affected  by  subsequent  laws: 

1.  All  Acts  incorporating  or  chartering  municipal 
corporations,  and  Acts  amending  or  supplementing 
such  Acts. 
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2.  All  Acts  consolidating  cities  and  counties,  and  Same. 
Acts  amending  or  supplementing  such  Acts. 

3.  All  Acts  for  funding  the  State  debt,  or  any  part 
thereof,  and  for  issuing  State  bonds,  and  Acts  amend*    . 
ing  or  supplementing  such  Acts. 

4.  All  Acts  regulating  and  in  relation  to  rhodeos. 

5.  All  Acts  in  relation  to  Judges  of  the  Plains. 

6.  All  Acts  creating  or  regulating  Boards  of  Water 
Commissioners  and  Overseers  in  the  several  townships 
or  counties  of  the  State. 

7.  All  Acts  in  relation  to  a  branch  State  Prison. 

8.  An  Act  for  the  more  effectual  prevention  of  cru- 
elty to  animals,  approved  March  thirtieth,  eighteen 
hundred  and  sixty-eight, 

9.  An,  Act  for  the  suppression  of  Chinese  houses  of 
ill-&me,  approved  March  thirty-first,  eighteen  hundred 
and  sixty-six. 

10.  An  Act  relating  to  the  Home  of  the  Inebriate 
of  San  Francisco,  and  to  prescribe  the  powers  and 
duties  of  the  Board  of  Managers'  and  the  oflicers 
thereoi^  approved  April  first,  eighteen  hundred  and 
seventy. 

11.  An  Act  concerning  marks  and  brands  in  the 
County  of  Siskiyou,  approved  March  twentieth,  eigh- 
teen hundred  and  sixty-six. 

12.  An  Act  to  prevent  the  destruction  of  fish  in  the 
waters  of  Bolinas  Bay,  in  Marin  County,  approved 
March  thirty-first,  eighteen  hundred  and  sixty-six. 

13.  An  Act  concerning  trout  in  Siskiyou  County, 
approved  April  second,  eighteen  hundred  and  sixty- 
six. 

14.  An  Act  to  prevent  the  destruction  of  fish  in 
Napa  River  and  Sonoma  Creek,  approved  January 
twenty-ninth,  eighteen  hundred  and  sixty-eight. 

15.  An  Act  to  prevent  the  destruction  of  fish  and 
game  in,  upon,  and  around  the  waters  of  Lake  Mer- 
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Same.        ]$tt  Of  P-^TBHtBy  in  t^«  OotiTity  of  AUmedft^  a|)proi^d 
March  eighteenth,  eighteen  hundred  and  seventy. 

16.  An  Act  to  regulate  saJmon  fisheries  in  Eel  River, 
it)  Humboldt  County,  approved  April  eighteeaith,  ei^h« 
teen  hundred  and  fifty^ine. 

17.  An  Aet  ibr  the  better  protection  of  stock  raisers 
in  the  CJounti^s  of  Fresno,  Tulare,  Monterey,  and  Man- 
piosa,  approved  March  twentieth,  eighteen  hundred  and 
sixty-six. 

18.  An  Act  concerning  oysters,  approved  April 
twenty-eighth,  eighteen  hundred  and  fifty-one. 

19.  An  Acft  concerning  oyster  beds,  approved  April 
siecond,  eighteen  hundred  and  eixty-six. 

20.  An  Act  concerning  gas  compames,  -appoovad 
April  fourth,  eighteen  hundred  and  seventy. 

Thii  Act.         24.    This  Act,  whenever  cited,  enumerated,  refer- 

ho  If  citcNoL 

red  to,  or  amended,  may  be  designated  simply  as  The 
Penal  Code,  adding,  when  necessary,  the  number  of 
the  section. 
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OP    CRIMES    AlH)    PUNISHMENTS. 


PART  I. 


OF  CRIMES  AlfD  PUOTSHMENTS. 
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TITLE  I. 

OP  PERSONS  LIABLE  TO  PUNISHMENT  FOR  CRIME. 

Section  26.  Who  are  capable  of  committing  crimes. 

27.  Who  are  liable  to  punishment.  X"  '!> 

26.    (§§  4,  5,  7,  9, 10).    All  persons  are  capable  of  who  are        r  -, 

..  .  .,  11.  -I/.-I     capable  of    >  /  /  ^ 

committing  crimes,  except  those  belonging  to  the  fol-  Ji™^"^**^' 
lowing  classes: 

1.  Children  under  the  age  of  fourteen  years,  in  the 
absence  of  clear  proof  that  at  the  time  of  committing 
the  act  charged  against  them,  they  knew  its  wrong- 
fhlness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omis- 
sion charged,  under  an  ignorance  or  mistake  of  &ct 
which  disproves  any  criminal  intent; 

5.  Persons  who  committed  the  act  charged,  without 
being  conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omis- 
rion  charged,  through  misfortune  or  by  accident,  when 
it  appears  that  there  was  no  evil  design,  intention,  or 
culpable  negligence; 

T.  Married  women  (unless  the  crime  be  puni^able 
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Bame.         with  death)  acting  under  the'  threats,  command,  or 
coercion  of  their  husbands; 

8.  Persons  (unless  the  crime  be  punishable  with 
death)  who  committed  the  act  or  made  the  omission 
charged,  under  threats  or  menaces  sufficient  to  show 
that  they  had  reasonable  cause  to  and  did  believe  their 
lives  would  be  endangered  if  they  refused. 

Note.— stats.  1856,  p.  219,  Sec.  1. 

Subd.  1.— The  criminal  liability  of  infknts  is  elabo- 
rately discussed  in  a  learned  article  in  5  Law  Bep. 
(N.  S.),  p.  364,  under  the  following  heads: 

1.  Their  liability  below  the  age  of  seveii  years; 

2.  (Their  liability  between  the  ages  of  seven  and  four- 

teen years; 

8.  Their  liability  above  the  age  of  fourteen  years; 

4.  Confessions  of  infants. 

From  this  article  we  make  the  following  extracts: 

1.  Their  liability  below  the  age  of  seven  years^ — It 
is  laid  down  by  most  elementary  writers  on  criminal 
law  that  if  an  infant  be  under  seven  years  of  age  he 
cannot  be  guilty  of  felony,  whatever  circumstances 
may  appear  proving  his  discretion;  for  ex  presump- 
tione  juris  he  cannot  have  discretion,  and  no  aver- 
ment shall  be  received  against  that  presumption. — 1 
Hale*s  Pleas  of  the  Crown,  p.  27;  Plowden,  p.  19a; 
Dalton's  Justice,  Chap.  147,  p.  334;  1  Hawk.  P.  C,  p. 
2;  4  Bl.  Com.,  pp.  22,  28.  It  is  conceived,  however, 
that  this  question  is  not  well  founded,  and  that  if  an 
in&nt  under  seven  is  proved  to  have  sufficient  discre- 
tion, and  to  know  good  from  evil,  he  is  liable  to 
prosecution,  as  well  as  above  that  age.  The  maxim, 
malitia  supplet  (Biatem,  applies  as  well  to  one  under 
as  to  one  above  the  age  of  seven  years.  There  seems 
to  be  no  reason  why  any  one  like  Crichton,  Pascal,  or 
White,  at  a  very  early  age  exhibiting  evidence  of 
unusual  mental  development  and  strong  powers  of 
mind,  and  capacity  of  knowing  good  from  evil,  should 
not  be  as  responsible  for  his  intelligent  acts  on  the  day 
before  as  well  as  the  day  after  his  arrival  at  the  age  of 
seven  years.  The  assumption  of  seven  years  as  the 
commencement  of  criminal  responsibility  is  entirely 
arbitrary,  and  the  fact  that  elementary  writers  have 
quite  generally  agreed  upon  such  a  principle  of  law 
ean  hardly  be  relied  upon  as  a  defense  should  a  case 
arise  where  the  facts  clearly  show  that  an  infant  undivr 
seven  had,  with  actual  malice  and  knowledge  of  his 
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WTODgftil  act,  committed  an  oifense  under  the  law. 
Besides,  this  point  may  be  considered  not  entirely  with- 
out direct  authority,  for  there  is  a  precedent  in  the 
Register,  fol.  8096,  of  a  pardon  granted  to  an  infant  • 

within  seven  years  who  was  indicted  for  homicide,  the 
jury  having  found  that  he  did  the  act  before  he  was 
seven  years  old. — 1  Hale's  Pleas  of  the  Crown,  p.  28 
(N.  E.) 

2.  Their  liability  between  the  ages  of  seven  and 
fourteen, — But  whatever  may  be  the  law  relative  to 
persons  under  the  age  of  seven,  all  authorities  agree 
that  at  that  age  criminal  responsibility  commences,  and 
subject  to  the  presumption  in  favor  of  infants,  they  are 
amenable  for  any  and  all  crimes  committed  by  them, 
whether  felonies  or  misdemeanors.  This  may  be  con- 
sidered: 

a.  In  the  instances  where  infants  under  fourteen  have 
been  indicted. 

6«  To  convict  children  under  fourteen,  the  prosecu- 
tion must  clearly  prove  that  the  infant,  in  doing  the  act, 
knew  that  he  was  doing  wrong. 

c.  The  liability  of  in&nts  for  the  crime  of  rape, 

d.  The  fact  of  guilt]/  knowledge  must  be  distinctly 
made  out. 

The  presumption  of  law  in  favor  of  infants  under 
fourteen,  and  the  necessity  of  satisfying  the  jury  that 
the  child,  when  committing  the  act,  must  have  known 
that  he  was  doing  wrong,  is  well  illustrated  by  the  case  of 
B.  vs.  Owen,  4  Carrington  &  Payne,  p.  236(1830),  where 
a  g^rl  ten  years  of  age  was  indicted  for  stealing  coals.  It 
was  proved  that  she  was  standing  by  a  large  heap  of 
coals  belonging  to  the  prosecutor,  and  that  she  had  a 
basket  upon  her  head  containing  a  few  coals  which  the 
girl  herself  said  she  had  taken  from  the  heap.  Little- 
dale,  J.,  in  summing  up  to  the  jury,  remarked:  *'In 
this  case,  there  are  two  questions:  First,  did  the 
prisoner  take  the  coals?  and  second,  if  she  did,  had  she' 
at  the  time  a  guilty  knowledge  that  she  was  doing 
wrong?  The  prisoner  is  only  ten  years  of  age,  and 
unless  you  are  satisfied  by  the  evidence  that,  in  com- 
mitting this  offense,  she  knew  that  she  was  doing 
wrong,  you  ought  to  acquit  her.  Whenever  a  person 
committing  a  felony  is  under  fourteen  years  of  age,  the 
presumption  of  law  is  that  he  or  she  has  not  sufficient 
capacity  to  know  that  it  is  wrong,  and  such  person 
ought  not  to  be  convicted  unless  there  be  evidence  to 
satisfy  the  jury  that  the  party,  at  the  time  of  the  offense, 
had  a  guilty  knowledge  that  he  or  she  was  doing 
wrong."   The  jury  returned  a  verdict  of  "  Not  guilty," 
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adding:   "  We  do  not  think  the  prisoner  hftd  any  guilty 
knowledge.''    So  in  People  vs.  DaviSi  Wheeler  C.  C, 
p.  2.S0  (1823),  in  an  indictment  for  larceny,  the  defend- 
ant being  not  yet  fourteen  years  old  by  a  few  weeks. 
The  taking  was  clearly  proved,  but  no  evidence  was 
offered  of  his  capacity  to  commit  crime,  and  the  juiy 
was  instructed  that  the  law  presumes  an  infant  under 
fourteen  incapable  of  committing  crimes,  '*  and  in  order 
to  show  his  liability,  it  was  necessary  to  prove  his 
capacity;''   and  there  being  no  evidence  either  way 
upon  the  point  the  defendant  was  acquitted.    The  same 
principle  was  adopted  in  Walker's  Case. — 5  City  Hall 
Recorder,  p.  137  (1820).    This  doctrine  was  again  dis- 
tinctly affirmed  in  the  Queen  vs.  Smith,  1  Cox  C.  C, 
p.  260  (1845),  where  a  boy  ten  years  of  age  was  indicted 
for  maliciously  setting  fire  to  a  hayrick.    The  act  of 
firing  was  clearly  proved,  but  there  was  no  proof  of  a 
malicious  intention.    Erie,  J.,  told  the  jury:    **  Where 
a  child  is  under  the  age  of  seven  years  the  law  pre- 
sumes him  incapable  of  committing  a  crime;  after  the 
age  of  fourteen  he  is  presumed  to  be  responsible  for  his 
actions  as  entirely  as  if  he  were  forty,  but  between  the 
ages  of  seven  and  fourteen  no  presumption  of  law 
arises  at  all,  and  that  which  is  termed  a  malicious 
intent,  a  guilty  knowledge  that  he  was  doing  a  wrong, 
must  be  proved  by  the  evidence,  and^  cannot  be  pre- 
sumed from  the  mere  commission  of  the  act."    This 
fact  of  guilty  knowledge  may  often  be  proved  from  the 
circumstances  of  the  case:  as,  if  the  prisoner  conceals 
himself,  denies  the  act,  or  in  any  way  shows  a  con- 
sciousness that  he  was  doing  wrong.    Thus,  in  the  case 
of  State  vs.  Doherty,  2  Overton  (Term  1806),  where  a 
girl  between  twelve  and  thirteen  years  of  age  was  in- 
dicted for  murder,  the  jury  was  instructed:  **  That  if  an 
infant  is  under  fourteen  and  not  less  than  seven,  the 
presumption  of  law  was  that  he  could  not  discern 
between  right  and  wrong.     But  this  presumption  is 
removed,  if  from  the  circumstances  it  appears  the 
person  dibx*overcd  a  consciousness  of  wrong."     That 
this  fact  of  guilty  knowledge  may  appear  from  the 
circumstances  of  the  case,  see  Stage's  Case,  5  City  Hall 
Eecoider,  p.  177  (1821),  where  a  boy  of  the  age  of  eight 
years  was  indicted  for  the  larceny  of  a  lady's  dressing 
box  and  jewelry.    The  owner  detected  the  boy  going 
out  of  the  house  with  the  box  under  his  aim;   she 
seized  him,  and  he  tried  to  bite  her  and  retain  the  box 
by  force.    He  then  begap  to  crj',  and  said  another  boy 
told  him  to  take  away  the  box.    No  other  evidence  of 
capacity  was  offered.     The  jury  were  told  that  they 
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most  be  satisfied  that^he  bad  a  capacity  of  knowing 
good  from  evil;  tbat  tbis  might  be  proved  by  extrinsic 
testimony,  or  it  might  arise  from  the  circumstances  of 
the  case.  Here  a  concealment  and  an  attempt  to  escape 
appear.  It  was  for  the  jury  to  say  that  the  defendant 
knew  that  he  was  doing  wrong.  The  defendant  was 
convicted. 

3.  The  liability/  of  infants  above  the  age  of  fourteen. 
Here  all  authorities  agree  that,  with  but  a  single  class 
of  exceptions,  entire  criminal  responsibility  commences, 
and  the  presumption  of  incompetency  wholly  ceases. 
Blackstone,  on  this  point,  says:  "  The  law  of  England 
does  in  some  cases  privilege  an  infant  under  the  age  of 
twenty-one,  as  to  common  misdemeanor,  so  as  to  escape 
fine,  imprisonment,  and  the  like,  and  particularly  in  cases 
of  omission,  as  not  repairing  a  breach  on  highway,  and 
other  similar  offenses;  for,  not  having  the  command  of 
his  fortune  till  twenty-one,  he  wants  the  capacity  to  do 
these  things  which  the  law  requires.  But  wh%re  there 
is  any  notorious  breach  of  the  peace,  a  riot,  or  a  bat- 
tery, or  the  like  (which  infants,  when  full  grown,  are  at 
least  as  liable  as  others  to  commit),  for  these  an  infant 
above  the  age  of  fourteen  is  equally  liable  to  suffer  as  a 
person  of  the  full  age  of  twenty-one  years." — See,  also, 

1  Hale,  P.  C,  pp.  20-22. 

4.  Confession  of  an  infant.  The  question  has  been 
much  discussed  whether  the  confessions  of  an  infant 
are  admissible  against  him  in  proof  of  the  commission 
of  crime;  and  it  has  been  sometimes  thought  that  as 
in  a  civil  case  an  infant  is  not  bound  by  his  admis- 
sions and  declarations,  so  in  a  criminal  case  his  decla- 
rations of  his  own  guilt  are  not  admissible;  and  if  so, 
are  not  a  sufi3cient  proof  of  the  commission  of  the 
crime.  But  this  reasoning  seems  not  to  be  supported, 
and  it  is  well  settled  upon  the  authorities  that  the  con- 
fessions of  an  infant,  if  otherwise  competent,  are  admis- 
sible against  him,  in  the  same  manner  as  confessions  of 
adults.— Rex  vs.  Wild,  2  Moody,  p.  452  (1835);  R.  vs. 
Upchurch,  1  ib.,  C.  C,  p.  465  (1835);  Mather  vs.  Clark, 

2  Aiken,  p.  209  (Vermont,  1827);  Commonwealth  vs. 
Zard,  cited,  Ros.  Cr.  Ev.,  p.  31,  note.  This  question 
seems  to  have  received  more  consideration  in  this  coun- 
try than  in  England.  Thus,  in  the  State  vs.  Aaron,  1 
Southard,  p.  231  (New  Jersey,  1818),  a  slave  of  the  age 
of  ten  years  and  ten  months  was  indicted  for  murder, 
and  it  was  much  discussed  whether  his  confessions  of 
the  crime  were  admissible  in  evidence.  It  was  held 
that  they  were  admissible,  but  to  furnish  the  grounds 
of  a  conviction  they  ought  to  be  clear  and  pregnant 
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tad  oonoboTftted  by  droiimstanoes»  and  understand- 
ingly.  One  of  the  most  striking  criininal  trials  to  be 
found  on  record  was  that  of  The  State  ts.  Guild,  5  Hal- 
sted,  p.  163  (New  Jersey,  182B).  There  the  prisoner, 
aged  twelve  years  and  five  months,  was  indicted  for  the 
murder  of  Catharine  Beakes;  his  own  confessions  were 
the  principal  evidence,  the  oorpua  delicti  bein^  other- 
wise proved.  The  Court  held  this  sufficient,  and  the 
boy  was  convicted  and  executed. 

8ubd,  2.-1  Wharton's  Am.  Cr.  Law,  Sec.  15. 

8ubd.  8. — CoUinson  on  Lunacy,  p.  573;  R.  vs.  Oxford, 
9  C.  &  P.,  p.  583;  Burrows'  Case,  1  Lewin,  p.  238; 
R.  vs.  Goode,  7  Ad.  &  £1.,  p.  536;  HadQeld's  Case,  27 
How.  St.  Tr.,  p.  1316;  R.  vs.  yaug:han,  1  Cox  C.  C, 
p.  80;  R.  vs.  Lay  ton,  4  Cox  C.  C,  p.  185;  Com.  vs. 
Rogers,  7  Met.,  p.  500;  Com.  vs.  Hosier,  4  Barr.,  p. 
267;  Freeman  vs.  People,  4  Denio,  p.  10;  State  vs. 
Spencer,  1  Zabriekie,  p.  196;  1  Wharton's  Am.  Cr. 
Law,  Sec.  15;  People  vs.  Coffman,  24  Cal.,  p.  230; 
People  vs.  March,  6  Cal.,  p.  543;  People  v8.piwell,2B 
Cal.,  p.  456;  People  vs.  Smith.  31  Cal.,  p.  466.  A  per- 
son is  presumed  to  be  sane  until  the  contrary  appears. 
People  vs.  Myers,  20  Cal.,  p;  518. 

Subd.  4. — Broom's  Legal  Maxims,  p.  190;  Myers  vs. 
State,  1  Com.,  p.  502;  Com.  vs.  Kirby,  2  Cush.,  p.  577; 
U.  S.  vs.  Pearce,  2  McLean,  p.  14.  If  a  man  intend- 
ing to  kill  a  thief  in  his  own  house  kill  one  of  his  own 
ikmily,  he  is  guilty  of  no  offense.— 4  Bl.  Com.,  p.  27;  1 
Hale  P.  C,  p.  42;  1  Wharton's  Am.  Cr.  Law,  Sec. 83. 
So  a  taking  by  accident  or  mistake  another's  property 
for  one's  own  is  not  criminal. — Id. 

Subd,  7.— Davis  vs.  State,  15  Ohio,  p.  72;  1  Whar- 
ton's Am.  Cr.  Law,  Sec.  71.  If  the  husband  is  pres- 
ent at  the  time  the  crime  is  committed,  the  presump- 
tion is  that  the  wife  acted  under  his  coercion. — 1  Russel 
on  Crimes,  p.  21;  State  vs.  Parkerson,  1  Strobbait,  p. 
169;  Com.  vs.  Tiimmer,  1  Mass.,  p.  476;  R.  vs.  Staple- 
ton,  1  Crawf.  &  Dix  C.  C,  p.  163;  R.  vs.  Matthew,  1 
Den.  C.  C,  p.  596;  1  Wharton's  Am.  Cr.  Law,  Sec.  73. 


Who  are  27.    The  followiiig  persons  are  liable  to  punishment    j 


puiii-b-       under  the  laws  of  this  State: 


meut. 


I.  All  pereons  who  commit,  in  whole  or  in  part,  any 
crime  within  this  State; 

?.  All  who  commit  larceny  or  robliery  out  of  this 
State,  and  bi-ing  to,  or  are  found  with  the  property 
stolen,  in  this  State; 


I 
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3.  All  who,  being  out  of  this  State,  cause  or  aid, 
advise  or  encourage,  another  person  to  commit  a  crime 
within  this  State,  and  are  afterwards  found  therein. 


38 


TITLE  II. 


OF  PARTIES  TO  CRIME. 

SicnoK  SO.  Classification  of  parties  to  crime. 

31.  Who  are  principals. 

32,  Who  are  accessories. 

83.  Punishment  of  accessories. 

30.    The  parties  to  crimes  are  classified  as: 

1.  Principals;  and, 

2.  Accessories. 

Note.— Bl.  Com.,  Vol.  4,  p.  32.  Prindpals.^At 
common  law  principals  were  of  the  first  and  second 
degrees.  A  principal  of  the  first  degree  was  one  who 
did  the  act  himself,  directly  or  by  means  of  an  inno- 
cent agent.  A  principal  of  the  second  degree  was  one 
who  was  present,  lending  his  countenance  and  encour- 
agement, or  otherwise  aiding  while  another  did  the  act. 
The  distinction  was  only  formal,  having  no  practical  use 
or  efGsct  whatever,  and  in  this  State  was  abolished  by 
Sec.  11  of  the  Act  concerning  crimes  and  punish- 
ments.— People  vs.  Bearss,  10  Cal.,  p.  68.  For  the 
Code  definition  of  principals  see  Sec.  31.  "  An  acces- 
sary before  the  faet^^*  says  Mr.  Bishop  (1  Bishop's  Cr. 
Law,  p.  473),  "is  one  whose  will  contributes  to 
another's  felonious  act,  committed  while  too  &r  him- 
self from  the  act  to  be  a  principal.  The  legal  distinc- 
tion between  the  accessory  before  and  the  principal 
rests  solely  in  authority,  for  it  is  without  foundation 
either  in  reason  or  the  ordinary  doctrines  of  the  law. 
The  general  rule  in  our  jurisprudence,  civil  and 
criminal,  is  that  what  one  does  through  another's  agency 
he  does  in  point  of  law  himself."  The  distinction 
between  principal  and  accessory  before  the  fact  is  not 
maintained  by  the  Code. — See  Sec.  31.  An  accessory 
after  the  fact  is  one  who  receives,  harbors,  or  other- 
wise assists  to  elude  justice,  another  whom  he  knows  is 
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guilty  of  felony. — 1  Bl.  Com.,  p.  87;  1  Bishop's  Cr. 
Law,  Sec.  487.  There  are  no  accesEories  after  the  fact 
in  misdemeanors. — 1  Bishop  on  Cr.  Law,  Sec.  499;  see 
Code,  Sec.  32. 

Who  are  31.     (§§  11,  12.)   All  persons  concerned  in  the  com- 

mission  of  a  crime,  whether  it  be  felony  or  misde- 
meanor, and  whether  they  directly  commit  the  act 
constituting  the  oflFense,  or  aid  and  abet  in  its  commis- 
sion, or,  not  being  present,  have  advised  and  encoiw- 
aged  its  commission,  and  all  persons  counseling,  advis- 
ing, or  encouraging  children  under  the  age  of  fourteen 
years,  lunatics  or  idiots,  to  commit  any  crime,  or  who, 
by  fraud,  contrivance,  or  force,  occasion  the  drunken- 
ness of  another  for  the  purpose  of  causing  him  to  com- 
mit any  crime,  or  who,  by  threats,  menaces,  command, 
or  coercion,  compel  another  to  commit  any  crimk,  are 
principals  in  any  crime  so  committed. 

Note.— This  definition  includes  the  principal  of  the 
first  and  second  degree,  and  the  accessory  before  the 
fact  of  the  common  law. — Foster^s  Cr.  Law,  p.  840;  1 
East  P.  C,  p.  118;  9  Pick.,  p.  496;  People  vs.  Hodges, 
27  Cal.,  p.  340;  People  vs.  Davidson,  5  Cal.,  p.  133; 
People  vs.  fiearss,  10  Cal.,  p.  68;  see  note  to  Sec.  30. 


Who  are  32.     (§  12.)  All  pcrsons  who,  after  fall  knowledge 

that  a  felony  has  been  committed,  conceal  it  from  the 
magistrate,  or  harbor  and  protect  the  person  charged 
with  or  convicted  thereof,  are  accessories. 

Note. — The  distinction  between  principals  and  acces- 
sories before  the  fact  having  been  abolished  (People  vs. 
Bearss,  id  Cal.,  p.  68),  it  was  not  deemed  advisable  to 
retain  the  phrase  *' after  the  fact,'*  in  this  section.  The 
only  accessory  recognized  by  the  Code  being  the  acces- 
sory after  the  fact,  as  known  to  the  common  law. — See 
note  to  Sec.  30. 

Punish-  33.     (§  12.)  Except  in  cases  where  a  different  puii« 

aooassorieB.  ishment  is  prescribed,  an  accessory  is  punishable  by- 
imprisonment  in  the  State  Prison  not  exceeding  five 
years,  or  in  a  County  Jail  not  exceeding  two  years,  or 
by  fine  not  exceeding  five  thousand  dollars. 
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TITLE  III. 

OF  OFFENSES   AGAINST   THE   SOVEREIGNTY    OF    THE 

STATE. 

Section  37.  Treason,  who  only  can  commit, 
38.  Misprision  of  treason. 

37.  (§§  16,  17.)     Treason  affainst  this  State  consists  TreawD, 

,    .  .  .  .  who  only 

only  in  levying  war  against  it,  adhering  to  its  enemies,  can  commit 
or  giving  them  aid  and  comfort,  and  can  be  committed 
only  by  persons  owing  allegiance  to  the  State.    The 
punishment  of  treason  shall  be  death. 

Note.— Const.,  Art.  I,  Sec.  20.  Levying  war,— To 
constitute  treason  war  must  be  actually  levied  against 
the  State.  However  flagitious  may  be  the  crime  of  con- 
spiracy to  subvert  by  force  the  government  of  a  State, 
such  conspiracy  is  not  treason.  To  conspire  to  levy 
war,  and  actually  to  levy  war,  are  two  distinct  offenses. 
The  first  must  be  brought  into  open  action  by  the 
assemblage  of  men  for  a  purpose  treasonable  in  itself, 
or  the  fact  of  levying  war  cannot  have  been  committed. 
So  far  has  the  principle  been  carried  that  it  has  been 
held  that  the  actual  enlistment  of  men  to  serve  against 
the  Government  does  not  amount  to  levying  war.  There 
must  be  an  actual  asseftibling  of  men  for  the  treasona- 
ble purpose  to  constitute  a  levying  of  war. — Ex  Parte 
Bollman,  4  Cranch,  p.  126;  United  States  vs.  Burr,  4 
Cranch,  p.  469;  Serg.  on  Const.,  p.  32;  People  vs. 
Lynch,  1  Johns.,  p.  553.  Adhering  to  enemies, — 
Every  assistance  yielded  by  a  person  owing  allegiance 
to  a  State  to  its  enemies,  unless  given  from  a  well 
grounded  apprehension  of  immediate  death  in  case  of 
a  re'Aisttl,  is  treason  within  this  bianch  of  the  statute. — 
Foster's  Cr.  Law,  p.  216;  1  Hawkins  P.  C,  p.  S;  Rex 
vs.  Vnughan,  2  Salk.,  p.  C35j  U.  S.  vs.  Hodges,  2 
Dallas,  p.  87;  2  Wheeler's  C.  C,  p.  477;  Kaspublica 
vs.  MeCaity,  2  Dallas,  p.  87.  Owing  allegiance  to  the 
Siate. — As  to,  see  Political  Code,  Sec.  55.  Treason 
against  the  United  States  is  not  cognizable  in  a  State 
Court. — People  vs.  Lynch,  11  Johnson,  p.  549;  see  U. 
S.  Const,  annotated,  App.  Pol.  Code  Cal. 

38.  (§  18.)     Misprision  of   treason  is  the  knowl-  Mi^prfsicn 
cdjc  and  eoncealmoiit  of  troaion,  without  otherwise  , 
aaseutiug  to  or  participating  in  the  crime.    It  is  pun- 
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ishable  by  imprisonment  in  the  State   Prison  for  a 
term  not  exceeding  five  years. 

Note. — Misprision  of  treason  is  the  concealment  of 
treason,  by  being  merely  passive. — ^1  East's  P.  C, 
p.  13. 


TITLE  rV. 

OF  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 

Section  41.  Violation  of  election  laws  by  certain  officers  a  felony. 
42.  Fraudulent  registration  a  felony. 

48.  Refusal  to  be  sworn  by  or  to  answer  questions  of  Board 
of  Judges  of  Election  a  mbdemeanor. 

44.  Refusal  to  obey  summons  of  Board  of  Registration  a 

misdemeanor. 

45.  Voting  without  being  qualified,  voting  twice,  and  other 

election  fVauds,  felonies. 

46.  Attempting  to  vote  without  being  qualified. 

47.  Procuring  illegal  voting  a  misdemeanor. 

48.  Changing  ballots  or  altering  returns  by  election  officers, 

felonies. 

49.  Inspectors  unfolding  or  marking  tickets  guilty  of  a  mis- 

demeanor. 

50.  Forging  or  altering  returns  a  felony. 

51.  Adding  to  or  subtracting  from  votes  given  a  felony. 

52.  Persons  aiding  and  abetting  or  concealing  guilty   of 

felony. 

53.  Intimidating,    corrupting,    deceiving,    or    defrauding 

electors,  a  misdemeanor. 

54.  Furnishing  money  for  elections  except  for  specified  pur- 

poses. 
56.  Unlawful  offers  to  procure  offices  for  electors. 

56.  Communicating  such  ofiTer. 

57.  Bribing  or  offering  to  bribe  members  of  legislative  cau- 

cuses, etc. 

58.  Preventing  public  meetings. 

59.  Disturbance  of  public  meetings,  misdemeanor. 

60.  Betting  on  elections. 

61.  Violation  of  election  laws  by  persons  not  officers. 

41.  Every  person  charged  with  the  performance  of 
any  duty,  under  the  provisions  of  any  law  of  this 
State  relating  to  elections,  who  willfully  neglects  or 


Pbnal   Code.  37 

refuses  to  perfonn  it,  or  who,  in  his  official  capacity,  violation 

'^  '  '  -"^         •"    of  election 

knowingly  and  fraudulently  acts  in  contravention  or  JjJJi^ 
violation  of  any  of  the  provisions  of  such  laws,  is,  f^^^  * 
unless  a  different  punishment  for  such  acts  or  omis- 
sions is  prescribed  by  this  Code,  punishable  by  fine 
not  exceeding  one  thousand  dollars,  or  by  imprison- 
ment in  the  State  Prison  not  exceeding  five  years,  or 
by  both. 

Note. — An  officer  of  election  is  not  criminally 
responsible  for  any  mistake  which  he  may  honestly 
make  in  receiving  or  refusing  to  receiye  a  vote. — State 
vs.  McDonald,  4  Harring.,  Del.,  p.  555;  State  vs.  Por- 
ter, 4  Hairing.,  Del.,  p.  556. 
• 

42.  Every  person  who  willfully  causes,  procures,  Fraudulent 
or  allows  himself  to  be  registered  in  the  Great  Register  »  »iony- 
of  any  county,  knowing  himself  not  to  be  entitled  to 
such  registration,  is  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the 
County  Jail  or  State  Prison  not  exceeding  one  year,  or 
by  both.  In  all  cases  where,  on  the  trial  of  a  per- 
son charged  with  any  offense  under  the  provisions  of 
this  section,  it  appears  in  evidence  that  the  accused 
stands  registered  in  the  Great  Register  of  any  county, 
without  being  qualified  for  such  registration,  the  Ck)urt 
must  order  such  registration  to  be  canceled. 

Note.— Stats.  1866,  p.  299,  Sec.  34.  --^ 

'43.     Every  person  who,  after  being  required  by  the  Rekiaai  to   •,;  s   . 
Board  of  Jjidges  at  any  election,  refuses  to  be  sworn,  by  or  to    /  *  /  '^ 
or  who,  after  being  sworn,  i;$fuses  to  answer  any  perti-  SJlSd*^**' 
nent  question  propounded  by  such  Board  touching  his  M^Snl 
right,  or  the  right  of  any  other  person  to  vote,  is  guilty  meiinor. 
of  a  misdemeanor. 

Note.— stats.  1866,  p.  511,  Sec.  5. 

44,     Every  person  summoned  to  appear  and  testify  Reftwai  to 

oboy] 

before  any  Board  of  Registration,  who  willfully  dis-  JJ^™^^^"  ^ 
obeys  such  summons,  is  guilty  of  a  misdemeanor.  u^^mia- 

demeanor. 
Note.— SUtg.  1868,  p.  652,  Sec.  15. 
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Votinr  46.    Every  person  not  entitled  to  vote,  who  fraud- 

qua°fa«d,  ^l^^tly  votes,  and  6 very  person  who  votes  more  than 
twleefasd  ^^^e  at  any  one  election,  or  knowingly  hands  in  two 
tion  fAuds,  or  more  tickets  folded  together,  or  changes  any  ballot 
after  the  same  has  been  deposited  in  the  ballot  box, 
or  adds,  or  attempts  to  add,  any  ballot  to  those  legally 
polled  at  any  election,  either  by  fraudulently  intro- 
ducing the  same  into  the  ballot  box  before  or  after  the 
ballots  therein  have  been  counted;  or  adds  to  or  mixes 
with,  or  attempts  to  add  to  or  mix  with,  the  ballots 
lawfully  polled,  other  ballots,  while  the  same  are  being 
counted  or  canvassed,  or  at  any  other  time,  with  intent 
to  change  the  result  of  such  election;  or  carries  away 
or  destroys,  or  attempts  to  carry  away  or  destroy,  any 
poll  list,  or  ballots,  or  ballot  box,  for  the  purpose  of 
breaking  up  or  invalidating  such  election,  or  willfully 
detains,  mutilates,  or  destroys  any  election  returns,  or 
in  any  manner  so  interferes  with  the  officers  holding 
such  election  or  cfonducting  such  canvass,  or  with  the 
voters  lawfully  exercising  their  rights  of  voting  at 
such  election,  as  to  prevent  such  election  or  canvass 
from  being  fairly  held  and  lawfully  conducted,  is  guilty 
of  felony. 

Note.— Stats.  1855,  p.  296,  Sec.  1 ;  1858,  p.  165,  Sec.  1. 
Not  entitled  to  vote.  Where  one  tak^s  advice  from  a 
person  not  a  member  of  the  bar  concerning  his  right 
to  Tote,  he  cannot  set  up  this  advice  in  defense  .on  a 
charge  of  illegal  voting.  But  if  he  states  the  facts  to 
the  Judges  of  Election,  and  they  decide  in  favor  of  his 
'  right  to  vote,  their  decision  would  rebut  the  presump- 
tion of  guilty  knowledge  on  his  part. — State  vs.  Boyet, 
10  Ired.,  p.  336.  Ignorance  of  law  will  not  excuse  an 
act  of  illegal  voting,  but  on  the  other  hand  there  must 
be  shown  to  have  been  within  the  knowledge  of  the 
defendant  a  state  of  facts  which  would  legally  disqual- 
ify him  from  voting. — ^McGuire  vs.  State,  7  Humph., 
p.  54;  Reg.  vs.  Price,  3  Per.  &  D.,  p.  421;  11  A.  &  E., 
p.  727;  Commonwealth  vs.  Bradford,  9  Met.,  p.  268- 
Voting  twice.  Commonwealth  vs.  Silsbee,  9  Mass.,  p. 
417;  State  vs.  Bailey,  21  Maine,  p.  62;  State  vs.  Wil- 
liams, 25  Maine,  p.  561;  Walker  vs.  Winn,  8  Mass.,  p. 
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248;  Clark  vs.  Binney,  2  Pick.,  p.  113.  The  act  of  vot- 
ing twice  must  be  done  knowingly. — People  vs.  Harris, 
29  Cal.,  p.  679. 

46.  Every  person  not  entitled  to  vote,  who  frauda-  Attempting 

to  vote 

lently  attempts  to  vote,  or  who,  being  entitled  to  vote,  f  >^J®^* 
attempts  to  vote  more  than  once  at  any  election,  is  <i»**Ji««^ 
guilty  of  a  misdemeanor. 

NoTE.—State.  1850.  p.  Ill,  Sec.  101. 

47.  Every  person  who  procures,  aids,  assists,  coun-  Procuring 
sels,  or  advises  another  to  ffive  or  offer  his  vote  at  any  ▼o.tinga 
election,  knowing  that  the  person  is  not  qualified  to  "••^<^'- 
vote,  is  guilty  of  a  misdemeanor. 

NoTi.— Stats,  1866,  p.  511,  Sec.  8. 

48.  Every  officer  or  clerk  of  election  who  aids  in  Changing 

"  .  ballots  or 

changing  or  destroying  any  poll  list,  or  in  placing  any  JJ^JJ^/b- 
ballots  in  the  ballot  box,  or  taking  any  therefrom,  or  Slg^enu 
adds,  or  attempts  to  add,  any  ballots  to  those  legally  ^•^°°'®'' 
polled  at  such  election,  either  by  fraudulently  intro- 
ducing the  same  into  the  ballot  box  before  or  after 
the  ballots  therein  have  been  counted,  or  adds  to  or 
mixes  with,  or  attempts  to  add  to  or  mix  with  the  bal- 
lots polled  any  other  ballots,  while  the  same  are  being 
counted  or  canvassed,  or  at  any  other  time,  with  in- 
tent to  change  the  result  of  such  election,  or  allows 
another  to  do  so,  when  in  his  power  to  prevent  it,  or 
carries  away  or  destroys,  or  knowingly  allows  another 
to  carry  away  or  destroy  any  poll  list,  ballot  box,  or 
ballots  lawfully  polled,  is  punishable  by  imprisonment 
in  the  State  Prison  for  not  less  than  two  nor  more  than 
Beven  years. 

NoTE.—Stats.  1858,  p.  165,  Sec.  2. 

49.  Every  Inspector,  Judge,  or  Clerk  of  an  elec-  inroeeton 
tion,  who,  previous  to  putting  the  ballot  of  an  elector  or  marking 
in  the  ballot  box,  attempts  to  find  out  any  name  on  g^gd^**^  * 
such  ballot,  or  who  opens  or  suffers  the  folded  ballot  of  "*«*"**'^- 
any  elector  which  has  been  handed  in  to  be  opened  or 
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examined  previous  to  putting  the  same  into  the  ballot 
box,  or  who  makes  or  places  any  mark  or  de\dce  on 
any  folded  ballot  with  the  view  to  ascertain  the  name 
of  any  person  for  whom  the  elector  has  voted,  or  who, 
without  the  consent  of  the  elector,  discloses  the  name 
of  any  person  which  such  Inspector,  Judge,  or  Clerk 
has  fraudulently  or  illegally  discovered  to  have  been 
voted  for  by  such  elector,  is  punishable  by  fine,  not 
less  than  fifty  nor  more  than  five  hundred  dollars. 

NoTK.— stats.  1863,  p.  398,  Sec.  1. 

Forsing  or  50.  Every  person  who  forges  or  counterfeits  returns 
fSo^™*  *  of  an  election  purporting  to  have  been  held  at  a  pre- 
cinct, town,  or  ward  where  no  election  was  in  fieict  held, 
or  willfully  substitutes  forged  or  counterfeit  returns  of 
election  in  the  place  of  the  true  returns,  for  a  precinct, 
town,  or  ward  where  an  election  was  actually  held,  is 
punishable  by  imprisonment  in  the  State  Prison  for  a 
term  not  less  than  two  nor  more  than  ten  years. 

NoTi.— stats.  1863,  p.  399,  Sec.  1. 

Adding  to        51.    Everv  person  who  willfully  adds  to  or  sub- 

oriubtract-  '^     ^  ^ 

TotM^en  *^^^^  from  the  votes  actually  cast  at  an  election,  in  any 

a  felony,      retums,  or  who  alters  such  returns,  is  punishable  by 

•  

imprisonment  in  the  State  Prison  for  not  less  than  one 
nor  more  than  five  years. 

Note.— Stats.  1863,  p.  399,  Sec.  1. 

C/tttt  .  pozBoni  62.    Every  person  who  aids  or  abets  in  the  com- 

aldingand 

^         abetting  or   missiou  of  any  of  the  offenses  mentioned  in  the  four 

J    i  1  \j     concealing  ^  •' 

/  /  ^  !2?oS.^'  preceding  sections,  or  who,  being  present  at  or  cogni- 
zant of  the  commission  of  either  of  such  offenses, 
does  not  give  information  thereof  as  soon  as  practi- 
cable to  the  District  Attorney  or  Grand  Jury  of  the 
proper  county,  or  to  some  Justice  of  the  Peace  of  such 
county,  is  punishable  by  imprisonment  in  the  Ctounty 
Jail  for  the  period  of  six  months,  or  in  the  State 
Prison  not  exceeding  two  years. 

Note.— stats.  1863,  p.  399,  Sec.  1. 
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68.     Every  person  who,  by  force,  threats,  menaces,  intimi- 
bribery,  or  any  corrupt  means,  either  directly  or  indi-  §J|7g"J}i°'' 
rectly,  attempts  to  influence  any  elector  in  giving  his  defrauding 
vote,  or  to  deter  him  from  giving  the  same,  or  attempts  Lisde^'  * 
by  any  means  whatever  to  awe,  restrain,  hinder,  or  dis- 
turb any  elector  in  the  free  exercise  of  the  right  of 
soifrage,  or  furnishes  any  elector  wishing  to  vote,  who 
cannot  read,  with  a  ticket,  informing  or  giving  such 
elector  to  understand  that  it  contains  a  name  written 
or  printed  thereon  different  from  the  name  which  is 
written  or  printed  thereon,  or  defrauds  any  elector  at 
any  such   election,  by  deceiving   and   causing   such 
elector  to  vote  for  a  diffierent  person  for  any  oflSce  than 
he  intended  or  desired  to  vote  for;  or  who,  being  In- 
spector, Judge,  or  Clerk  of  any  election,  while  acting 
as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereof^  to 
vote  differently  from  what  such  elector  intended  or 
desired  to  vote,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1850,  p.  110,  Sec.  98;  Reg.  vs.  Soley, 
11  Mod.,  p.  115;  Rex  vs.  Cripland,  11  Mod.,  p.  387; 
Rex  vs.  Plympton,  2  Ld.  Raym,  p.  1377;  Rex  vs.  Pitt, 
3  Burr.,  p.  1335;  Rex  vs.  JoUiffe,  1  East,  p.  154;  Com. 
vs.  Callaghan,  2  Ya.  Cas.,  p.  460;  1  Russ.  Crimes,  p. ' 
154;  1  Bishop  Cr.  Law,  Sec.  368. 

54*     Every  person  who,  with  intent  to  promote  the  Furnishing 

money  for 

election  of  himself  or  any  other  person,  either —  ®x®*;^*t? 

1.  Furnishes  entertainment  at  his  expense  to  any  Jp^^^b. 
meeting  of  electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money 
or  property  for  the  purpose  of  procuring  the  attend- 
ance of  voters  at  the  polls,  or  for  the  purpose  of  com- 
pensating any  person  for  procuring  attendance  of  voters 
at  the  polk,  except  for  the  conveyance  of  voters  who 
are  sick  or  infirm ; 

(5- 
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Unlawfal 
offers  to 
procure 
officd'*  for 
electors. 


CoTnmani- 
cating 
such  offer. 


.4.  Furnishes  or  engages  to  pay  or  deliver  any  money 
or  property  for  any  purpose  intended  to  promote  the 
election  of  any  candidate,  except  for  the  expenses  of 
holding  and  conducting  public  meetings  for  the  dis- 
aussion  of  public  questions  and  of  printing  and  circu- 
lating ballots,  handbills,  and  other  papers  previous  to 
such  election; 
— Is  guilty  of  a  misdemeanor. 

55,  Every  person  who,  being  a  candidate  at  any 
election,  offers  or  agrees  to  appoint  or  procure  the 
appointment  of  any  particular  person  to  office,  as  an 
inducement  or  consideration  to  any  person  to  vote  for, 
or  procure  or  aid. in  procuring  the  election  of  such  can- 
didate, is  guilty  of  a  misdemeanor. 

56.  Every  person,  not  being  a  candidate,  who 
communicates  any  offer,  made  in  violation  of  the  last 
section,  to  any  person,  with  intent  to  induce  him  to 
vote  for  or  to  procure  or  aid  in  procuring  the  election 
of  the  candidate  making  the  offer,  is  guilty  of  a  mis- 
demeanor. 


Bribing  or 

offering  to 

bribo 

meinborsof 

loffilative 

caucuses, 

eto. 


57.  (§§  84,  85,  86.)  Every  person  who  gives  or 
offers  a  bribe  to  any  officer  or  member  of  any  legisla- 
tive caucus,  political  convention,  committee,  primary 
election,  or  political  gathering  of  any  kind,  held  for 
the  purpose  of  nominating  candidates  for  offices  of 
honor,  trust,  or  profit,  in  this  State,  with  intent  to 
influence  the  person  to  whom  such  bribe  is  given  or 
offered  to  be  more  favorable  to  one  candidate  than 
another,  and  every  person,  member  of  either  of  the 
bodies  in  this  section  mentioned,  who  receives  or 
offers  to  receive  any  such  bribe,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  one 
nor  more  than  fourteen  years. 

Note.— Stats.  1850,  p.  289,  Sees.  84,  85,  86;  1863, 
p.  645,  Sees.  1,  2,  3. 
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58.  Every  person  who,  by  threats,  intimidations,  Preventing 
or  unlawful   violence,   willfully   hinders  or  prevents  moctings. 
electors  from  assembling  in  public  meeting  for  the 
consideration  of  public  questions,  is  guilty  of  a  misde- 
meanor. 

59.  Every  person  who  willfully  disturbs  or  breaks  Dinnrb- 
up  any  public  meeting  of  electors  or  others,  lawfully  S,°eeUiig8, 
being  held  for  the  purpose  of  considering  public  ques- 
tions, is  guilty  of  a  misdemeanor. 


misde- 
meanor. 


60.    Every  person  who  makes,  oft'ers,  or  accepts  any  BettiDg  on 

eiecviuns* 

bet  or  wager  upon  the  result  of  any  election,  or  upon 
the  success  or  failure  of  any  person  or  candidate,  or 
upon  the  number  of  votes  to  be  cast,  either  in  the 
aggregate  or  for  any  particular  candidate,  or  upon  the 
vote  to  be  cast  by  any  person,  is  guilty  of  a  misde-  • 
meanor. 

Note. — The  statutes  of  Kentucky  provide  for  the 
punishment  of  any  person  who  "  shall  wager  or  bet 
any  sum  of  money  or  other  thing  upon  the  election  of 
any  of  the  officers"  mentioned  in  a  previous  section 
**  within  six  months  next  before  the  election." — Com- 
monwealth vs.  Kirk,  4  B.  Mon.,  p.  1.  The  language 
of  the  Alabama  Act  is:  "Every  person  who  shall 
here^ifter  make  any  bet  or  wager  of  money  or  other 
thing  of  value  upon  any  election  in  this  State,"  etc, — 
Givens  vs.  Rogers,  11  Ala.,  p.  543.  This  provision  has 
been  held  not  applicable  to  a  case  of  betting  after  the 
result  is  over.— State  vs.  Mahan,  2  Ala.,  p.  340.  These 
statutes  are  not  construed  to  interfere  with  betting  on 
elections  out  of  the  State,  or  to  extend  to  unauthorized 
elections  within  the  State.— Huckerson  vs.  Benson,  8 
Ho.,  p.  8.  The  Illinois  Act  was  held  not  to  apply  to  a 
wager  on  the  vote  of  Kentucky  for  President. — Morgan 
vs.  Petit,  3  Scam.,  p.  529.  But  where  the  wager  was 
upon  the  entire  result  of  the  Presidential  ticket,  it  was 
held  to  be  within  an  enactment  which  had  the  words, 
"  any  election  or  elections  in  this  State."— Quarles  vs. 
State,  5  Humph.,  p.  561.  It  will  be  observed,  however, 
that  the  words,  "  in  this  State,"  do  not  appear  in  Section 
60.  A  bet  that  a  particular  candidate  will  receive  a 
given  number  of  votes  (Commonwealth  vs.  Kirk,  4  B. 
Hon.,  p.  1),  or  will  beat  another  candidate  (Common- 
wealth VB.  Pash,  9  Dana,  p.  31),  and  a  bet  upon  the 
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Violation 
of  election 
laws  by 
persons  not 
officers. 


general  result  of  the  election  (State  vs.  Gross,  2 
Humph.,  p.  301),  are  equally  within  the  statute.  So, 
if  the  parties  Agree  that  the  one  who  fiiils  in  his  esti- 
mate  shall  make  the  other  a  present  of  a  coat,  etc.,  the 
case  is  a  bet  within  the  statute. — Cain  ts.  State,  13  Sm.. 
&  M.,  p.  456. 

61.  Every  person  who  willfully  violates  any  of  the 
provisions  of  the  laws  of  this  State  relating  to  elec- 
tions is,  unless  a  different  punishment  for  such  viola- 
tion is  prescribed  by  this  Code,  punishable  by  fine  not 
exceeding  one  thousand  dollars,  or  by  imprisonment 
in  the  State  Prison  not  exceeding  five  years,  or  by 
both. 


C 1 ,  ^^  ^^^'  /  n  /-  • 


TITLE  Y 


6Vu(  L 


/"^^w 


Aetinff  in  a 

public 

capacity 

without 

having 

qualified. 


OF  CBIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER 

OF  THE  STATE. 

Section  65.  Acting  in  a  public  capacity  without  having  qualified* 
06,  Acts  of  officers  de  facto  not  affected. 

67.  Giving  or  offering  bribes  to  executive  officers. 

68.  Asking  or  receiving  bribes. 

69.  Resisting  officers. 

70.  Extortion. 

71.  Violation  of  laws  prohibiting  certain  officers  firom  dealing 

in  scrip,  etc.,  and  from  being  interested  in  contracts. 

72.  Fraudulently  presenting  bills  or  claims  to  public  officers 

for  allowance  or  payment. 

73.  Buying  appointments  to  office. 

74.  Taking  rewards  for  deputation. 

75.  Exercising  functions  of  office  wrongfully. 

76.  Refusal  to  surrender  books,  etc.,  to  successor. 

77.  Preceding  sections  to  apply  to  administrative  and  minis- 

terial officers. 

65.  Every  person  who  exercises  any  of  the  func- 
tions of  a  public  office  without  having  taken  and  filed 
the  oath  of  office,  or  without  having  executed  and  filed 
the  required  bond,  is  guilty  of  a  misdemeanor,  and  for- 
feits his  right  to  the  office. 
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66.  The  last  section  shall  not  be  construed  to  affect  Acts  of 

Officers  de 

the  validity  of  acts  done  by  a  person  exercising  the  J^^??* 
functions  of  a  public  office  in  fact,  where  other  per- 
sons than  himself  are  interested  in  maintaining  the 
vafidity  of  such  acts. 

67.  Every  person  who  gives  or  offers  any  bribe  to  Giving  or 
any  executive  officer  of  this  State,  with  intent  to  influ-  bribes  to 

'  '  exeeative 

ence  Mm  in  respect  to  any  act,  decision,  vote,  opinion,  ^fficer*. . 
or  other  proceeding  as  such  officer,  is  punishable  by  ^^   '-  -\  ^ 
im|d8onment  in  the  State  Prison  not  less  than  one  nor  Cy('^  ^^  »  /  ^ 
more  than  fourteen  years,  and  is  disqualified  from  hold- 
ing any  office  in  this  State. 

Note.— Stats.  1863,  Sees.  1, 2, 3.  It  has  been  held  in- 
dictable at  common  law  to  be  concerned  in  the  bribeiy, 
or  attempt  to  bribe,  a  Cabinet  Minister. — Vaughan's 
Case,  4  Burr.,  p.  2494.  Member  of  the  Legislature. — 
Whart.  Prec.,  p.  1012,  note.  Commissioner  of  the  rev- 
enue.—U.  S.  vs.  Norvell;  Wharton's  St.  Trials,  p.  189. 
Sheriff.— Barefield  vs.  State,  14  Ala.,  p.  603. 

68.  Every  executive .  officer,  or  person  elected  or  Asking  or 

receivmff 

appointed  to  an  executive  office,  who  ask8,  receives,  or  bnbee. 
agrees  to  receive,  any  bribe,  upon  any  agreement  or 
understanding  that  his  vote,  opinion,  or  action  upon 
any  matter  then  pending,  or  which  may  be  brought 
before  him  in  his  official  capacity,  shall  be  influenced 
thereby,  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  one  nor  more  than  fourteen  years; 
and,  in  addition  thereto,  forfeits  his  office,  and  is  for- 
ever disqualified  from  holding  any  office  in  this  State. 

Note.— Stats.  1863,  p.  645,  Sees.  1,  2,  3. 

69.  Every  person  who  attempts,  by  means  of  any  ResistiDg 
threat  or  violence,  to  deter  or  prevent  an  executive 

officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  uae  of 
force  or  violence,  such  officer,  in  the  performance  of 
his  duty,  is  punishable   by  fine  not  exceeding  five 
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thousand  dollars,  and  imprisonment  in  the  County  Jail 
not  exceeding  five  years. 

Note.— Stats.  1860,  p.  125,  Sec.  1;  State  vs.  Lovett, 
3  Vt.,  p.  110;  State  vs.  Haley,  2  Strob.,  p.  73;  State 
vs.  Henderson,  15  Mo.,  p.  486;  State  vs.  Noyes,  25  Vt-, 
p.  415;  Crumpton  vs.  Newman,  12  Ala.,  p.  199. 

Extortion.        70.    Every  executive  officer  who  asks  or  receives 
^  any  emoll^ment,  gratuity,  or  reward,  or  any  promise 

thereof,  excepting  such  as  may  be  authorized  by  law, 
for  doing  any  official  act,  is  guilty  of  a  misdemeanor. 

NoTK.— stats.  1850, p.  242,  Sec.  107;  4 Bl.  Com.,  p.  141; 
1  Russ.  Crimes,  p.  142;  1  Hawk.  P.  C,  Sec.  1;  Rep^.  vs. 
Tracy,  6  Mod.,  p.  30;  Runnels  vs.  Fletcher,  15  Mass., 
p.  525;  Respublica  vs.  Hannum,  1  Yeates,  p.  71 ;  State 
vs.  Stotts,  5  Blackf.,  p.  460;  People  vs.  Whaley,  6  Cow., 
p.  661;  Reg.  vs.  Best,  2  Moody,  p.  124;  Com.  vs.  Bag- 
ley,  7  Pick.,  p.  279;  Shattuck  vs.  Woods,  1  Pick.,  p. 
171;  see,  also,  2  Bishop's  Cr.  Law,  Sees.  328,  329,  330, 

331.  The  offence  implies  the  exii<tcnce  of  a  corrupt 
mind,  and  it  is  not  committed  when  the  fee  come  vol- 
untarily in  return  for  real  benefits  conterred  by  extra 
exertions  put  forth.— 2  Bishop's  Cr.  Law,  Sees.  826, 

332,  333,  334,  835,  336,  and  337, 


Violation         71.    Evcry  officer  or  person  prohibited  by  the  laws 

prohi»>iting  of  this  State  from  makinj9c  or  beine:  interested  in  con- 
certain  ,    *=*  *^ 

fiSmdeni-  ^^^^^9,  or  from  bccoming  a  vendor  or  purchaser  at 
yjf  i°  nd*^'  sales,  or  from  purchasing  scrip,  or  other  evidences  of 
indebtedness,  who  violates  any  of  the  provisions  of 
such  laws,  is  punishable  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  imprisonment  in  the  State 
Prison  not  more  than  five  years,  and  is  forever  dis- 
qualified from  holding  any  office  in  this  State. 


from  bfing 
interested 
in  ccutracta 


Frandu- 
lemly 

Iirt  unting 
n\U  or 
claims  to 
public 
o:licoi?  for 
oUownnco 
or  imyuiout 


72.  Every  person  who,  with  intent  to  defi^aud,  pre- 
sents for  allowance  or  for  payment  to  any  State  Board 
or  officer,  or  to  any  county,  town,  city,  ward,  or  vilhige 
Board  or  officer,  authorized  to  allow  or  pay  the  same 
if  genuine,  any  false  or  fraudulent  claim,  bill,  account, 
voucher,  or  writing,  is  guilty  of  felony. 
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73.  Every  person  who  gives  or  oflfers  any  gratuity  Buying  ap- 

poin  tin  cuts 

or  reward,  in  consideration  that  he  or  any  other  person  to  office. 
shall  be  appointed  to  any  public  office,  or  shall  be  per- 
mitted to  exercise  or  discharge  the  duties  thereof,  is     . 
guilty  of  a  misdemeanor. 

Note.— Stats.  1850,  p.  239,  Sec.  85;  2  Bishop's  Cr. 
Law,  Sees.  190, 191;  Rex  vs.  Vaughan,4  Bur.,  p.  2494; 
Rex  vs.  PoUman,  2  Camp,  p.  229;  1  Russ.  on  Crimes, 
p.  147;  Commonwealth  vs.  Callaghan,  2  Va.  Cases, 
p.  460. 

74.  Every  public  officer  who,  for  any  gratuity  or  TakiD| 
reward,  appoints  another  person  to  a  public  office,  or  J^j  ^.^.-^^ 
permits  another  person  to  exercise  or  discharge  any  of 

the  duties  of  his  office,  is  punishable  by  a  fine  not  ex- 
ceeding five  thousand  dollars,  and,  in  addition  thereto, 
forfeits  his  office  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  State. 

Note.— Stats.  1850,  p.  239,  Sec.  85;  see  note  to  Sec. 
73. 

75.  Every  person  who  willfully  and  knowinsrly  in-  Exercising 

'^   ^  "^  °  "^  functions  of 

trades  himself  into  any  public  office  to  which  he  has  ^^J^^u 
not  been  elected  or  appointed,  and  every  person  who, 
having  been  an  .executive  officer,  willfully  exercises 
anv  of  the  functions  of  his  office  after  his  term  has 
expired,  and  a  successor  has  been  elected  or  appointed 
and  has  qualified,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1850,  p.  242,  Sec.  105. 

76.  Every  officer  whose  office  is  abolished  by  law,  Refusal  to 
or  who,  after  the  expiration  of  the  time  for  which  he  books,  otc 
may  be  appointed  or  elected,  or  after  he  has  resigned  "uccessor. 
or  been  legally  removed  from  office,  willfully  and  un- 
lawfullv  withholds  or  detains  from  his  successor,  or 

other  person  entitled  thereto,  the  records,  papers,  doc- 
uments, or  other  writing  appertaining  or  belonging  to 
his  office,  or  mutilates,  destroys,  or  takes  away  the 
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same,  is  punishable  by  imprisonment  in   the   State 
Prison  not  less  than  one  nor  more  than  ten  years. 

Note.— Stats.  1850,  p.  240,  Sec.  89. 

Preceding  77.  The  various  provisions  of  this  Chapter  apply 
aSmfnfa-  ^^  administrative  and  ministerial  officers,  in  the  same 
SfSstoria?  maimer  as  if  they  were  mentioned  therein. 

officers. 


TITLE    VI. 

OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

Section  81.  Preventing  the  meeting  or  organization  of  either  branch 
,   of  the  Legislature. 

82.  Disturbing  the  Legislature  while  in  session. 

83.  Altering  draft  of  bill  or  resolution. 

84.  Altering  enrolled  copy  of  bill  or  resolution. 

85.  Giving  or  offering  bribes  to  members  of  the  Legislature. 

86.  Receiving  bribes  by  members  of  the  Legislature, 

87.  Witnesses  refusing  to  attend,  testify,  or  produce  papers 

before  the  Legislature  or  committees  thereof.  * 

88.  Members  of  the  Legislature,  in  addition  to  other  penal- 

ties, to  forfeit  office  and  be  disqualified,  etc. 

Preventing  ®^-     Every  person  who  willfully,  and  by  force  or 

oroSanka-  fpaud,  prevents  the  Legislature  of  this  State,  or  either 

eithe°  of  the  Houses  composing  it,  or  any  of  the  members 

Le*  siature  ^l^^^^^^j  from  meeting  or  organizing,  is  guilty  of  felony. 


Disturbing       8^-     Evcry  pei'son  who  willfully  distui-bs  the  Legis- 
ture^u*"  lature  of  this  State,  or  either  of  the  Houses  composing 

in  session. 

it,  while  in  session,  or  who  commits  any  disorderly 
conduct  in  the  immediate  view  and  presence  of  either 
House,  tending  to  interrupt  its  proceedings  or  impair 
the  respect  due  to  its'  authority,  is  guilty  of  a  misde- 
meanor. 

Altering  83.     Evcry  person  who  fraudulently  alters  the  draft 

bm  or°.        of  any  bill  or  resolution  which  has  been  presented  to 

resolution.        .  /.     i       tt  •  t       t        •   i 

either  of  the  Houses  composing  the  Legislature,  to  be 
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passed  or  adopted,  with  intent  to  procure  it  to  be 
passed  or  adopted  by  either  House,  or  certified  by  th 
presiding  officer  of  either  House,  in  language  different 
fix)m  that  intended  by  such  House,  is  guilty  of  felony. 

84.    Every  person    who    fraudulently    alters   the  Aitarinc 
enrolled  copy  of  any  bill  or  resolution  which  has  been  «>py  ^  ^^ 
passed  or  adopted  by  the  Legislature  of  this  State,  "«>i«*ion- 
with  intent  to  procure  it  to  be  approved  by  the  Gov- 
emor,Jor  certified  by  the  Secretary  of  State,  or  printed 
or  published  by  the  printer  of  the  statutes,  in  lan- 
guage different  from  that  in  which  it  was  passed  or 
adopted  by  the  Legislature,  is  guilty  of  felony. 

86.     (§§  84,  85,  86.)   Every  person  who  gives  or  Qiyiiwor 
offers  to  give  a  bribe  to  any  member  of  the  Legisla-  Sjjjjjg*^^,^ 
tore,  or  to  another  person  for  him,  or  attempts  by  J^^*^ 
menace,  deceit,  suppression  of  truth,  or  any  corrupt 
means,  to  influence  a  member  in  ^ving  or  withhold- 
ing his  vote,  or  in  not  attending  the  House  or  any 
committee  of  which  he  is  a  member,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  one 
nor  more  than  ten  years. 

Note.— state.  1868,  p.  645,  Sees.  1,  2;  Wliar- 
ton's  Am.  Cr.  Law,  Sec.  2815;  Wharton's  Prec.,  p. 
1012,  note;  2  Bishop's  Cr.  Law,  Sees.  76, 77,  78, 79;  8 
Greenleaf  on  Evidence,  Sees.  71-78. 

86.     (§§  84,  85,  86.)    Every  member  of  either  of  Reeeiring 
the  Houses  composing  the  Legislature  of  this  State  ^^g^^ 
who  asks,  receives,  or  agrees  to  receive  any  bribe,  I'OBwiature 
upon  any  understanding  that  his  official  vote,  opinion, 
judgment,  or  action  shall  be  influenced  thereby,  or 
shall  be  given,  in  any  particular  manner,  or  upon  any 
particular  side  of  any  question  or  matter  upon  which 
he  may  be  required  to  act  in  his  official  capacity,  or 
gives,  or  offers,  or  promises  to  give,  any  official  vote  in 
consideration  that  another  member  of  the  Legislature 
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shall  give  any  such  vote  either  upon  the  same  or 
another  question,  is  punishable  by  imprisonment  in 
the  State  Prison  not  less  than  one  nor  more  than  four- 
teen years. 

Note.— state.  1863,  p.  645,  Sees.  1,  2.  Extended, 
however,  to  embrace  what  is  known  as  **  log  rolling," 
or  agreements  to  exchange  votes  for  or  against  measures 
pending  before  the  Legislature;  and,  also,  so  as  to 
embrace  deceits  and  concealments  practiced  upon  mem- 
bers of  the  Legislature  to  obtain  their  votes.  In  Hai^ 
shall  vs.  Baltimore  &  Ohio  S.  B.  Co.,  16  How.  (U.  S.) 
S.,  p.  314,  the  Court  (conmienting  upon  the  cases  of 
Puller  vs.  Dame,  18  Pick.,  p.  470;  Hatzfield  vs.  Gul- 
den, 7  Watts,  p.  152;  Clippinger  vs.  Hepbaugh,  5 
Watts  &  S.,  p.  815;  Wood  vs.  McCan,  6  Dana,  p.  366; 
Hunt  vs.  Test,  8  Ala.,  p.  719;  The  Commonwealth  vs. 
s  Callaghan,  2  Va.  Cas.,  p.  460),  say:  '*  The  sum  of  these 
cases  is:  1.  All  contracts  for  a  contingent  compensa- 
tion for  obtaining  legislation,  or  to  use  personal  or  any 
secret  or  sinister  influence  on  legislators,  are  void  by 
the  policy  of  the  law.  2.  Secrecy  as  to  the  character ' 
under  which  the  agent  or  solicitor  acts  tends  to  decep- 
tion, and  is  immoral  and  fraudulent;  and  where  the 
agent  contracts  to  use  secret  influences,  or  voluntarily, 
without  contract  with  his  principal,  uses  such  means, 
he  cannot  have  the  assistance  of  a  Court  to  recover 
compensation.  8.  That  what,  in  the  technical  vocabu- 
lary of  politicians,  is  termed  *Uog  rolling''  is  a  misde- 
meanor at  common  law,  punishable  by  indictment. 

Witnesses        87.    Every  person  who,  being  summoned  to  attend 
attend.        as  witness  before  either  House  of  the  Le&^islature  or 

testify,  or  ° 

produce  a^y  committee  thereof,  refuses  or  neglects,  without 
Le^atore  lawful  excuse,  to  attend  pursuant  to  such  summons; 
committees  and  every  person  who,  being  present  before  either 
House  of  the  Legislature  or  any  committee  thereof, 
willfully  refuses  to  be  sworn  or  to  answer  any  material 
and  proper  question,  or  to  produce,  upon  reasonable 
notice,  any  material  and  proper  books,  papers,  or  docu- 
ments in  his  possession  or  under  his  control,  is  guilty 
of  a  misdemeanor. 

Note.— Stats.  1857,  p.  97,  Sec.  1. 
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88-    Every  member  of  the  Lerislature  convicted  Momb« 

•^  °  of  the  L^ 

of  any  crime  defined  in  this  Chapter,  in  addition  to  j^JJgJJj  {J 

the  punishment  prescribed,  forfeits  his  office  and  is  jS^Sties, 

forever  disqualified  from  holding  any  office  in  this  Sffioowtd 

Oi  X  bedisquali- 

Otate.  fled,  eto. 


TITLE   YII.     ^/^ '  ^X-rc  ---^  A-^- 

OP   CBIMES   AGAINST  PUBLIC  JUSTICE.  ^.^^  e^  £^    ^  ^    C 

Chaptbe  L   Bribery  and  Corruption. 
n.  Hescues. 

m.  Escapes  and  Aiding  Therein. 
rV.   Forgingy  Stealing,  Mutilating^  and  Falsi- 
fying  Judicial  and  Public  Records  and 
Documents. 
V.  Perjury  and  Subornation  of  Perjury. 
VI.   Falsifying  Evidence. 
VJLL.    Other  Offenses  Against  Public  Justice. 
VJJLL.    Conspiracy. 


CHAPTER  I. 

BRIBERY  AND   CORRUPTION. 


Sectiok  9SL  Giwnglkibes  to  Judges,  jurors,  referees,  etc. 

93.  Beceiviog  bribes  by  judicial  officers,  jurors,  etc. 

94.  Extortion. 

95.  Improper  attempts  to  influence  jurors,  referees,  etc. 

96.  Misconduct  of  jurors,  referees,  etc. 

97.  Justice  or  Constable  purchasing  judgment. 

96.  Officers  to  forfeit  and  be  disqualified  from  holding  office. 

92.    (§§  84,  85,  86, 106.)  Every  person  who  gives  or  oirhig 
offers  t6  give  a  bribe  to  any  judicial  officer,  jnror,  /nd«ee, 
referee,  arbitrator,  or  umpire,  or  to  any  person  who  JJ^®*» 
may  be  authorized  by  law  to  hear  or  determine  any 
question  or  controversy,  with  intent  to  influence  his 


52 


Penal  Code. 


ReoeiTing 
bribes  by 
judicial 
offio6r8( 
jurors,  etc. 


vote,  opinion,  or  decision  upon  any  matter  or  question 
which  is  or  may  be  brought  before  him  for  decision, 
is  punishable  by  imprisonment  in  the  State  Prison 
not  less  than  one  nor  more  than  ten  years. 

Note.— State.  1856,  p.  220,  Sec.  10;  1863,  p.  645,  Sees. 
1,  2;  People  ex  rel.  Furley,  2  Gal.,  p.  664;  1  Buss,  on 
Grimes,  p.  154;  4  Bl.  Gom.,  p.  139;  3  Greenleaf  on 
Evidence,  Sec.  71;  2  Bishop  Cr.  Law,  Sees.  76-79;  B. 
vs.  Gibbons,  p.  183;  3  Wharton's  Cr.  Law,  Sec.  2814. 
The.offense  is  complete  by  the  offer  of  the  bribe.— 3 
Greenleaf  on  Evidence,  Sec.  72;  3  Wharton's  Cr.  Law, 
Sec  2814. 

93.  *  (§§  84,  85,  86,  106.)  Every  judicial  officer, 
juror,  referee,  arbitrator,  or  umpire,  and  every  person 
authori2^ed  by  law  to  hear  or  determine  any  question 
or  controversy,  who  asks,  receives,  or  agrees  to  receive, 
any  bribe,  upon  any  agreement  or  understanding  that' 
his  vote,  opinion,  or  decision  upon  any  matters  or  ques- 
tion which  is  or  may  be  brought  before  him  for  decis- 
ion, shaU  be  influenced  thereby,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  one 
nor  more  than  ten  years. 

Note.— stats.  1856,  p.  220,  Sec.  10;   1863,  p.  645, 
Sees.  84,  85,  86;  see  note  to  Sec.  02.  ^ 


da.  I 


Extortion. 


n)'^ 


i '  ■  -^ 


Improper 

attempts 

inflttence 

jurors, 

referees, 

etc 


94.  (§§  84,  85.)  Every  judicial  officer  who  asks 
or  receives  any  emolument,  gratuity,  or  reward,  or  any 
promise  thereof  except  such  as  mav  be  authorized  by 
law,  for  doing  any  official  act,  is^uilty  of  a  misde- 
meanor. 

NoTE.—Stats.  1850,  p.  229;  see  note  to  Sec.  70. 


96.  Every  person  who  corruptly  attempts  to  in- 
fluence a  juror,  or  any  person  summoned  or  drawn  as 
a  juror,  or  chosen  as  an  arbitrator  or  umpire,  or 
appointed  a  referee,  in  respect  to  his  verdict  in,  or 
decision  of,  any  cause  pending,  or  about  to  be  brought 
before  him,  either: 

1.  By  means  of  any  communication,  oral  or  written, 
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• 

had  with  him,  except  in  the  regular  course  of  pro-  Same, 
ceedings  upon  the  trial  of  the  cause;  or, 

2.  By  means  of  any  book,  paper,  or  instrument 
exhibited,  otherwise  than  in  the  regular  course  of 
proceedings  upon  the  trial  of  the  cau^e;  or, 

3.  By  means  of  any  threat,  intimidation,  persuasion, 
or  entreaty;  or, 

4.  By  means  of  any  assurance  or  promise  of  any 
pecuniary  or  other  advantage; 

—fa  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years. 

Note.— stats.  1856,  p.  220,  Sec.  10. 

96.  Every  juror,  or  person  drawn  or  summoned  as  MiBoondvi<ii^i,i^t  JT 
a  juror,  or  chosen  arbitrator  or  umpire,  or  appointed  JJ^*"®*"''   )7  i  ll 
referee,  who  either:  ' 

1.  Makes  any  promise  or  agreement  to  give  a  ver- 
dict or  decision  for  or  against  any  party;  or, 

2.  Willfully  and  corruptly  permits  any  communica- 
tion to  be  made  to  him,  or  receives  any  book,  paper, 
instrument,  or  information  relating  to  any  cause  pend- 
ing before  him,  except  according  to  the  regular  course 
of  proceedings  upon  the  trial  of  such  cause; 

—Is  punishable  by  fine  not  exceeding  five  thousand 
dollara,  or  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years. 

Note.— stats.  1856,  p.  220,  Sec.  10. 

97.  Every  Justice  of  the  Peace  or  Constable  of  the  Justice  or 
same  township  who  purchases  or  is  interested  in  the  porchasuig 

^  "^  jadgment. 

purchase  of  any  judgment  or  part  thereof  on  the 
docket  o^  or  on  any  docket  in  possession  of  such  Jus- 
tice, is  guilty  of  a  misdemeanor. 

98.  Every  officer  convicted  of  any  crime  defined  offioonto 
in  this  Chapter,  in  addition  to  the  punishment  pre-  bodisquau- 
scribed,  forfeits  his  office  and  is  forever  disqualified  ^^^ 
from  holding  any  office  in  this  State. 
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CHAPTER  n. 

BESOUES. 

SscTiOK  101.  Bescuifg  prisoners. 

102.  Betaking  goods  from  custody  of  officer. 

Rgown*  101,     (§§  98,  94.)  Every  person  who  rescues  or  atr 

tempts  to  rescue,  or  aids  another  person  in  rescuing  or 
attempting  to  rescue,  any  prisoner  from  any  prison,  or 
from  any  officer  or  person  having  him  in  lawful  cus- 
tody, is  punishable  as  follows: 

1.  K  such  prisoner  was  in  custody  upon  a  conviction 
of  felony  punishable  with  death:  by  imprisonment  in 
the  State  Prison  not  less  than  one  nor  more  than  four- 
teen years; 

2.  If  such  prisoner  was  in  custody  upon  a  conviction 
of  any  other  felony:  by  imprisonment  in  the  State 
Prison  not  less  than  six  months  nor  more  than  five 
years; 

8.  If  such  prisoner  was  in  custody  upon  a  charge  of 
felony:  by  a  fine  not  exceeding  one  thousand  dollars 
and  imprisonment  in  the  County  Jail  not  exceeding 
two  years; 

4.  If  such  prisoner  was  in  custody  otherwise  than 
upon  a  charge  or  conviction  of  felony:  by  fine  not  ex- 
ceeding five  hundred  dollars  and  imprisonment  in  the 
County  Jail  not  exceeding  six  months. 

Note. — Blackstone  defines  "  rescue  *'  to  be  "  the  for- 
cibly and  knowingly  freeing  another  from  arrest  or 
imprisonment." — 4  Bl.  Com.,  p.  131.  **Be8Cue  is  a 
deliverance  of  a  prisoner  from  lawful  custody  by  any 
third  person." — 2  Bishop  Cr.  Law,  Sec.  893.  At  com- 
mon law  a  rescue,  where  the  restraint  is  for  a  felony, 
is  a  felony;  and  where  the  restraint  is  for  a  misde- 
meanor, it  is  a  misdemeanor. — i  Bl.  Com.,  p.  131;  2 
Hawk.  P.  C,  Sec.  6;  Bex  vs.  Stoakes,  5  Car.  &  P.,  p. 
148;  Bex  vs.  Haswell,  Buss.  &  By.,  p.  458. 

102.  Every  person^  who  willfully  injures  or  de- 
stroys, or  takes  or  attempts  to  take,  or  assists  any  per- 
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8on  in  taking  or  attempting  to  take,  from  the  custody  ^Jjjfking 
of  any  officer  or  person,  any  personal  property  which  ^^  ^^ 
such  officer  or  person  has  in  charge  under  any  process 
of  law,  is  guilty  of  a  misdemeanor. 


CHAPTER  m. 

BSGAPES   AND  AXniKO  THEREIN. 

SxcnoK  105.  Escapes  from  State  Prison. 

106.  Attempt  to  escape  from  State  Prison. 

107.  Escapes  from  other  than  State  Prison. 

106.  Officers  suffering  convicts  to  escape.  * 

109.  Assisting  prisoner  to  escape. 

110.  Carrying  into  prison  things  useful  to  aid  in  an  escape. 

105.  Every  prisoner  confined  in  the  State  Prison  EseaixM 

'^   ^  from  state 

for  a  term  less  than  for  life,  who  escapes  therefrom,  is  Prison, 
punishable  by  imprisonment  in  the  State  Prison  for  a 
term  equal  in  length  to  the  term  he  was  serving  at 
the  time  of  such  escape. 

Note. — Stats.  1855,  p.  203,  Sec.  1.    An  escape  is  the 

deliverance  of  a  person  who  is  lawfully  imprisoned,  out 

of  a  prison,  before  he  is  entitled  to  be  discharged. — 5 

*  Mass.,  p.  310;  see,  also,  2  Bishop  Cr.  Law,  Sec.  898, 

et  seq. 

106.  Every  prisoner  confined  in  the  State  Prison  Attempt  to 

•^    ^  escape 

for  a  term  less  than  for  life,  who  attempts  to  escape  ^^iwn.**** 
Irom  such  prison,  is  guilty  of  felony. 

107.  Every  prisoner  confined  in  any  other  prison  Bsoapes 

from  other 

than  the   State  Prison,  who  escapes  or  attempts  to  Uianstat^ 
escape  therefi'om,  is  guilty  of  a  miademeanor. 

108.  (§  99.)  Every  keeper  of  a  prison,  SheriflF,  Dep-  officers 
nty  Sheriff,  Constable,  or  Jailer,  or  person  employed  convicts  to 

escape. 

as  a  guard,  who  fraudulently  contrives,  procures,  aids, 
connives  at,  or  voluntarily  permits  the  escape  of  «m 
prisoner  in  custody,  is  punishable  by  imprisonment  in 
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the  State  Prison  not  exceeding  ten  years,  and  fine  not 
exceeding  ten  thousand  dollars. 

Arttato|         100.     (§98.)  Every  person  who  willftilly  assists  any 

to  mo»9t.     prisoner  confined  in  any  prison  or  in  the  lawful  custody 

of  any  officer  or  person  to  escape,  or 'in  an  attempt  to 

escape  fixJm  such  prison  or  custody,  is  punishable  as 

provided  in  Section  108  of  this  Code. 

gw^^  110.  (§  96.)  Every  person  who  carries  or  sends  into 
ffitfaidjii  *  prison  anything  usefiil  to  aid  a  prisoner  in  malring 
his  escape,  with  intent  thereby  to  fiicilitate  the  escape 
of  any  prisoner  confined  therein,  is  punishable  as  pro- 
vided in  Section  108  of  this  CSode. 


CHAPTER  IV. 

rOBGING,   STEALING,   MUTILATING,   AND    FALSIFYING    JUDI- 
CIAL AND  PUBLIC   RECORDS  AND  DOCUMENTS. 

Bectiok  118.  Larceny,  destruction,  etc.,  of  leoords  by  officers  haTing 
them  in  custody. 
114.  Larceny,  destruction,  etc.,  of  records  by  other  persons. 
116.  Offering  fidse  or  forged  instruments  to  be  filed  of  record. 

116.  Adding  names,  etc.,  to  jury  lists. 

117.  Falsifying  jury  lists,  etc. 

Lwoeny.         118.     (§87.)  Eveiy  officer  having  the  custody  of 


tion,  etoL,     any  record,  map,  or  book,  or  of  any  paper  or  proceed- 

ha^«*"'   ing  of  any  Court,  filed  or  deposited  in  any  public 

^So^.      office,  or  placed  in  his  hands  for  any  purpose,  who  is 

guilty  of  stealing,  willftilly  destroying,  mutilating,  de- 

•  iacing,  altering  or  felsifying,  removing  or  secreting  the 

whole  or  any  part  of  such  record,  map,  book,  paper,  op 

proceeding,  or  who  permits  any  other  person  so  to  do, 

is  punishable  by  imprisonment  in  the  State  Prison  not 

less  than  one  nor  more  than  fourteen  years. 

^1 14.     (§  87.)  Every  person  not  an  officer  such  as  is 
referred  to  in  the  preceding  section,  who  is  guilty  of 
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any  of  the  acts  specified  in  that  section,  is  pnnisliable  Larceny, 
by  imprisonment  in  the  State  Prison  not  exceeding  *»?».  eto;« 

*         tr  o    ofrecorcu 

five  years,  or  in  a  County  Jail  not  exceeding  one  year,  pJ,SJ^' 
or  by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
both. 

116.    Every  person  who  knowingly  procures  or  offering 
offers  any  fitlse  or  forged  instrument  to  be  filed,  regis-  gjg^, 
tared,  or  recorded  in  any  public  office  within  this  be*fiied*of 
State,  which  instrument,  if  genuine,  might  be  filed,  ^^^^ 
or  registered,  or  recorded  under  any  law  of  this  State 
or  of  the  United  States,  is  guilty  of  felony. 

116.  Every  person  who  adds  any  names  to  the  list  Adding  //^^^  2 
of  persons  selected  by  a  Board  of  Supervisors  to  serve  ^  ^^  <Z  ^  ll 
as  jurors,  either  by  placing  the  same  in  the  jury  box 

or  otherwise,  or  extracts-  any  name  therefi^om,  or  de- 
stroys the  jury  box  or  any  of  the  pieces  of  paper  con- 
trining  the  names  of  jurors,  or  mutilates  or  defaces 
such  names  so  that  the  same  cannot  be  read,  or 
changes  such  names  on  the  pieces  of  paper,  except  in 
cases  allowed  by  law,  is  guilty  of  a  felony. 

117.  Every  officer  or  person  required  by  law  to  Falsifying 
certify  to  the  list  of  persons  selected  as  jurors  who  «^- 
maliciously,  corruptly,  or  willfully  certifies  to  a  false 

or  incorrect  list,  or  a  list  containing  other  names  than 
those  selected,  or  who,  being  required  by  law  to  write 
down  the  names  placed  on  the  certified  lists  on  separate 
pieces  of  paper,  does  not  write  down  and  place  in  the 
jury  box  the  same  names  that  are  on  the  certified  list, 
and  no  more  and  no  less  than  are  on  such  list,  is  guilty 
of  a  felony. 


CHAPTER  V. 

PBRJURY   AND   SUBORNATION   OF  PERJURY. 

SicnoK  118.  Peijury  defined. 
119.  Oath  defined. 
8 
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Section  120.  Oath  of  office. 

121.  Irrej^ulsrity  in  administering. 

122.  Incompetency  of  witness  no  defense. 

123.  Witness*  knowledge  of  materiality  of  his  testimony  not 

necessary. 

124.  Making  depositions,  etc.,  when  deemed  complete. 

125.  Statement  of  that  which  one  does  not  know  to  be  tnie. 

126.  Punishment  of  peijuiy. 

127.  Subpmation  of  peijury. 

128.  Procuring  the  execution  of  innocent  person. 

Pwjnry  118.     (§  82.)     Every  person  who,  having  taken  an 

oath  that  he  will  testify,  declare,  depose,  or  certify 
truly  before  any  competent  tribunal,  officer,  or  person, 
in  any  of  the  cases  in  which  such  an  oath  may  by  law 
be  administered,  willfully  and  contrary  to  such  oath, 
states  as  true  any  material  matter  which  he  knows  to 
be  false,  is  guilty  of  perjury. 

Note.— At  common  law,  peijury  was  the  taking  of 
a  willful  false  oath  by  one  who,  being  lawfully  sworn 
by  a  competent  Court  to  depose  the  truth  in  any 
judicial  proceeding,  swears  absolutely  and  falsely  in  a 
matter  material  to  the  point  in  question,  whether  he  be 
believed  or  not. — 1  Hawk.  P.  C,  Chap.  69,  Sec.  1;  2 
Kuld.  on  Crimes,  p.  596;  State  vs.  Dodd,  3  Murph.,  p. 
226;  State  vs.  Simmons,  3  Murph.,  p.  123;  Martin  vs. 
Miller,  4  Miss.,  p.  47;  Pankey  vs.  People,  1  Scam.,  p. 
80;  Hopkins  vs.  Smith,  8  Barb.,  p.  599;  Jackson  vs. 
State,  1  Carter,  p.  184;  De  Bemie  vs.  State,  19  Ala.,  p. 
23;  State  vs.  Tappan,  1  Poster,  N.  H.,  p.  56;  Picker- 
ing's Case,  8  Grat.,  p.  628;  3  Wharton  Cr.  Law,  Sec. 
2196.  Swearing  rashly  or  inconsiderately,  but  accord- 
ing to  the  belief  of  the  witness,  is  not  perjury. — ^U.  S. 
vs.  Passmore,  4  Dallas,  p.  378;  Griffin's  Case,  Record- 
er's Decisions,  p.  43.  Nor  from  inadvertence  or  mis- 
take.— 2  Russ.  on  Crimes,  p.  597;  Steinman  vs.  Mc- 
Williams,  6  Barr.,  p.  178.  If  a  witness  state  his 
evidence  truly  to  the  writer  of  an  affidavit,  and  the 
statements  are  written  out  erroneously,  the  witness  is 
not  guilty  of  peijury  in  swearing  to  such  affidavit,  pro- 
vided he  did  not  know  that  it  was  so  written. — Jesse 
vs.  State,  20  Geo.,  p.  156.  The  definition  of  peijuiy 
given  in  the  statute  of  1850  is  as  follows:  "Every 
person  having  taken  a  lawful  oath,  or  made  affirmation 
in  any  judicial  proceeding,  or  in  any  other  matter  where 
by  law  an  oath  or  affirmation  is  required,  who  ^hall 
swear  or  affirm  willfully,  corruptly,  and  flBilsely  in  any 
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matter  material  to  the  issue  or  point  in  question  *  *  * 
shall  be  deemed  guilty  of  peijuiy." — Crimes  and  Pun- 
ishment Act  of  1850,  Sec.  82.  This  enlarged  definition, 
however,  seems  to  have  been  disregarded  by  subsequent 
Legislatures;  for  a  practice  has  grown  up  of  making 
express  provision  in  statutes  authorizing  any  new  mode 
of  investigation,  that  fiilse  testimony  given  under  the 
statute  shall  be  peijury — thus  incumbering  the  statutes 
with  masses  of.  useless  and  irrelevant  matter.  The 
following  are  f  ome  few  of  the  leading  instances  of  such 
provisions:  Statutes  of  1868,  p.  647,  Sec.  2  of  the 
Registry  Act,  as  amended,  authorizes  the  County 
Clerks  and  Assessors  to  examine  witnesses,  and  declares 
fklse  swearing  on  such  examination  to  be  peijury.  Sees. 
3,  22,  and  28  of  the  same  Act  contain  similar  pro- 
visions. Statutes  of  1857,  p.  68,  authority  is  conferred 
upon  committees  of  the  Legislature  to  administer  oaths 
and  examine  witnesses,  and  false  swearing  upon  such 
examination  is  declared  to  be  peijury.  Statutes  of 
1853,  p.  22,  contain  similar  provisions.  Statutes  of  1857, 
p.  97,  contain  similar  provisions.  Statutes  of  1861,  p. 
419,  Sec.  17,  provide  that  whoever,  under  oath,  gives  to 
Assessor  false  lists  of  property,  is  guilty  of  peijury. 
Statutes  of  1859,  p.  235  (since  repealed),  provide  that 
the  trustees  and  architect  shall  subscribe  an  oath  that 
they  will  not  be  interested  in  certain  contracts,  and 
makes  a  violation  of  this  oath  peijury.  Hundreds  of 
such  statutes  might  be  cited,  but  these  are  sufficient  for 
illustration.  It  is  plain  that  by  force  of  the  definition 
of  peijury  contained  in  the  Act  of  1850,  and  above 
quoted,  that  false  swearing  in  any  instances  mentioned 
in  the  statutes  cited  could  have  been  punished  as  per- 
jury without  an  express  provision  to  that  effect.  Yet 
either  from  want  of  clearness  in  the  general  definition, 
or  from  the  fact  that  there  still  remained  cases  in  which 
iklse  swearing  was  not  perjuiy,  i.  e.,  the  case  of  mere 
voluntary  oaths  (see  People  vs.  Travis,  1  Park.  Cr.,  p. 
213,  where,  under  a  similar  definition,  it  was  held  that 
peijury  could  not  be  assigned  of  a  false  oath  taken 
before  a  Notary  Public  as  part  (^  the  preliminary 
proofs  of  loss  under  a  policy  of  marine  insurance),  the 
penalty  of  peijury  has  been  declared  again  and  again; 
of  course  giving  rise  to  a  question  in  respect  to  similar 
statutes,  in  which  the  express  declaration  has  been  omit- 
ted, whether  peijuiy  can  be  alleged  of  a  violation  of  the 
statute  oath.  To  simplify  the  txisting  law  and  expunge 
from  the  statutes  these  multiplied  provisions,  covering 
nearly  the  same  ground,  a  subsequent  section  (Sees.  151, 
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152,  post)  declares  it  to  be  a  misdemeanor  to  administer 
or  take  any  oath  except,  in  cases  there  specified.  The 
sections  in  this  subdivision  extend  the  penalties  of  per- 
jury to  violation  of  all  oaths  authorised  bylaw,  as  well 
as  to  violations  of  oaths  required.  **  Testify,  declare, 
depose,  or  certify. ^^  It  is  not  intended  to  confine  the 
definition  of  peijury  to  testimony  and  depositions, 
strictly  so  called.  On  the  contrary,  the  section  defining 
peijuiy  is  broad  enough  to  embrace  ev«ry  class  of  state- 
ment which  by  law  may  be  attested  by  an  oath  apply- 
ing to  the  particular  statement,  in  distinction  from  the 
general  oath  taken  by  public  officers.  Nearly  every 
mode  of  oral  statement  under  oath  is  embraced  by  the 
term  **  testify,'*  and  nearly  every  written  one  in  the 
term  *' depose."  But  as  doubts  may  arise  as  to  thefUll 
extension  of  these  terms,  in  peculiar  cases,  the  Com- 
missioners have  added  ** declare'*  and  "certify,"  in 
order  that  all  modes  of  statement  may  be  clearly 
included.  Material  matter.  In  People  vs.  McBer- 
mott,  8  Cal.,  p.  288,  it  was  held  that  the  fklse  oath 
must  be  as  to  some  material  matter,  and  therefore 
pr^udicialto  someone;  that  otherwise,  however  willful 
it  might  be,  it  did  not  constitute  peijury.  See,  also,  3 
•Wharton's  Gr.  Law,  Sec.  2228;  2  [Buss,  on  Crimes,  p. 
600;  Hinch  vs.  State,  2  Miss.,  p.  158;  Campbell  vs. 
People,  8  Wend.,  p.  636;  Conner  vs.  Com.,  2  Va. 
Cases,  p.  30;  Com.  vs.  Knight,  12  Mass.,  p.  274. 

Oath  1 10«    The  term  "oath,"  as  used  in  the  last  section, 

includes  an  affirmation,  and  every  other  mode  author- 
ized hy  law  of  attesting  the  truth  of  that  which  is 
stated. 

Note.— See  Sec.  7,  Subd.  16;  4  Bl.  Com.,  pp.  137  to 
139;  2  Chitty's  Cr.  Law,  Chap.  9. 

Oath  of  120.     So  much  of  an  oath  of  office  as  relates  to  the 

future  performance  of  official  duties  is  not  such  an 
oath  as  is  intended  by  the  two  preceding  sections. 

Note.— State  vs.  Dayton,  3  Zab.,  p.  49.  The  defini- 
tion of  peijury  cannot  properly  include  the  violation  of 
an  oath  of  office  by  misconduct  in  the  office.  The 
official  oath  should  serve  a  valuable  purpose  in  giving 
point  and  depth  to  the  sense  of  public  duty  which  every 
person  intrusted  with  the  discharge  of  official  responsi- 
bility owes  to  the  community,  but  it  cannot  be  a  con- 
venient mode  of  punishing  official  misconduct  to  treat 
it  as  involving  a  breach  of  .the  oath  of  office,  punisha- 


Penal  Code.  61 

ble  as  peijuiy.  The  act  which  violates  the  official  duty 
should  be  declared  criminal,  and  the  punishment  should 
be  affixed  to  the  act  itself. 

121.  It  is  no  defense  to  a  prosecution  for  perjury  irregoiai- 
that  the  oath  was  administered  or  taken  in  an  irregu-  fSnSnister- 
lar  manner. 

Note.— 8  Wharton's  Cr.  Law,  Sees.  2205-7.  Two 
classes  of  cases  are  important  to  be  considered.  One 
class  is,  where  an  oath  is  administered  in  an  irregular 
manner,  but  the  person  taking  it  supposes  at  the  time 
that  all  the  formalities  of  law  are  being  complied  with. 
Such  were  the  circumstances  in  People  vs.  Cook,  4 
Seld.,  p.  67,  where  challenged  voters  were  sworn  upon 
a  copy  of  Watts'  Psalms  and  Hymns,  the  book  being 
supposed  to  be  the  Bible.  As  to  these  cases,  the 
decision  in  People  vs.  Cook  is,  that  the  oath  is  valid, 
and  the  party  is  as  amenable  to  the  consequences  of 
*  peijury  as  if  it  had  been  administered  in  strict  con- 
formity to  the  statute.  Another  class  of  ca^es  is,  where 
the  x>6rson  taking  the  oath  evades  some  formality  of 
the  oath  with  intent  to  escape  its  obligation;  as  where 
he  kisses  his  thumb  instead  of  the  book.  In  these 
cases  his  fraud  should  not  be  permitted  to  secure  him 
against  punishment.  The  section  in  the  text  therefore 
prescribes  the  same  rule  for  both  classes. 

122.  It  is  no  defense  to  a  prosecution  for  peijury  incompe- 
that  the  accused  was  not  competent  to  rive  the  testi-  witness 

,  no  defense. 

mony,  deposition,  or  certificate  of  which  &lsehood  is 
alleged.  It  is  sufficient  that  he  did  give  such  testi- 
mony or  make  such  deposition  or  ceitificate. 

Note.— 3  Wharton's  Cr.  Law,  Sees.  2209,  2224; 
Montgomery  vs.  State,  10  Ohio,  p.  220;  Van  Steen- 
berg  vs.  Kortz,  10  Johns.,  p.  167;  Bich  vs.  Newell,  3 
Yea.,  p.  414. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  witnesses* 
that  the  accused  did  not  know  the  materiality  of  the  of 

.  materiality 

fiilse  statement  made  by  him;  or  that  it  did  not,  in  ^|g|\*JjQn 
feet,  affect  the  proceeding  in  or  for  which  it  was  J^essary. 
made.    It  is  sufficient  that  it  was  material,  and  might 
have  been  used  to  affect  such  proceeding. 
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124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this 
Chapter,  from  the  time  when  it  is  delivered  by  the 
accused  to  any  other  person,  with  the  intent  that  it  be 
uttered  or  published  as  true. 

125.  An  unqualified  statement  of  that  which  one 
does  not  know  to  be  true  is  equivalent  to  a  statement 
of  that  which  one  knows  to  be  false. 

Note. — See,  in  support  of  the  rule  prescribed  in  this 
section,  People  ts.  McKinney,  8  Park  Cr.,  p.  511; 
Bennett  vs.  Judson,  21  N.  T.,  p.  238;  Commonwealth 
vs.  Cornish,  6  Binn.,  p.  249;  Steinman  ts.  McWilliamB, 
6  Penn.  St.,  p.  170;  3  Wharton  Cr.  Law,  Sec.  2201; 
and  opposed  to  it,  United  States  vs.  Shellmire,  Baldw., 
p.  370. 

126..  (§  82.)  Perjury  is  punishable  by  imprison- 
ment in  the  State  Prison  not  less  than  one  nor  more 
than  fourteen  years. 

127.  (§*82.)  Every  person  who  willfully  procures 
another  pereon  to  commit  peijury  is  guilty  of  subomar 
tion  of  peijury,  and  is  punishable  in  the  same  manner 
as  he  would  be  if  personally  guilty  Rf  the  perjury  so 
procured. 

Note. — The  party  charged  must  procure  the  commis- 
sion of  peijury,  hy  inciting,  instigating,  or  persuading 
the  witness  to  conmiit  the  offense. — 2  Buss,  on  Crimes, 
p.  596;  Com.  vs.  Douglass,  5  Met.,  p.  841;  S  Whar- 
ton's Cr.  Law,  Sec.  2283;  2  Bishop's  Cr.  Law,  Sec.  887. 
Though  the  party  charged  with  subornation  of  peijury 
knew  that  the  testimony  of  a  witness  whom  he  called 
would  be  fiilse,  yet  if  he  did  not  know  that  the  witness 
would  willfiiUy  testify  to  a  fact  knovring  it  to  be  false, 
he  cannot  be  convicted. — Com.  "Cs.  Douglass,  5  Met., 
p.  211. 

128.  (§  83.)  Every  person  who,  by  willful  perjury 
or  subornation  of  peijury,  procures  the  conviction  and 
execution  of  any  innocent  person,  is  punishable  by 
death. 

NoTK.—This  section  is  founded  on  the  83d  of  the 
crimes  and  punishment  Act,  which  declares  that  any 
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person  so  procuring  the  conviction  and  execution  of 
an  innocent  person  "  shaU  be  deemed  guilty  of  mur- 
der.^* The  offense  certainly  does  not  fall  within  any 
known  definition  of  murder,  and  is  repugnant  to  the 
definition  of  murder  giyen  in  our  statutes.  The  Com- 
mission have  therefore  deemed  it  advisahle  to  omit  the 
wordjs  quoted,  and  to  afiiz  the  punishment  to  the  act 
itself. 


CHAPTER  VI. 

FALSIFYING   EVIDENCE. 


Section  132.  Offering  false  evidence. 

133.  Deceiving  a  witness. 

134.  Preparing  fklse  evidence. 

135.  Destroying  evidence. 

136.  Preventing  or  dissuading  witness  from  attending. 

137.  Bribing  witnesses. 

138.  Taking  or  offering  to  take  bribes. 

132.  Every  person  who  upon  any  trial,  proceed-  OflFering 
ing,  inquiry,  or  investigation  whatever,  authorized  or  eridence, 
permitted  by  law,  ofters  in  e\idenee,  as  genuine  or 
true,  any  book,  mper,  document,  record,  or  other 
instrument  in  writing,  knowing  the  same  to  have  been 
forged  or  fraudulently  altered  or  ante-dated,  is  guilty 
of  felony. 


133.  Every  person  who  practices  any  fraud  or  Deceiving 
deceit,  or  knowingly  makes  or  exhibits  any  false  state- 
ment, representation,  token,  or  writing,  to  any  witness 
or  person  about  to  be  called  as  a  witness  upon  any 
trial,  proceeding,  inquiry,  or  investigation  whatever, 
authorized  by  law,  with  intent  to  affect  the  testimony 
of  such  witness,  is  guilty  of  a  misdemeanor. 

184.    Every  person  guilty  of  preparing  any  false  Preparing 
or   ante-dated    book,    paper,   record,   instrument    in  eyidenco. 
writing,  or  other  matter  or  thing,  with  intent  to  pro- 
duce it,  or  allow  it  to  be  produced  for  any  fraudulent 
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or  deceitful  purpose,  as  genuine  or  true,  upon  any  trial, 
proceeding,  or  inquiry  whatever,  authorized  by  law, 
is  guilty  of  felony. 

Note.— The  Tracy  Peerage  case  (10  CI.  &  F.,  p. 
154),  though  involying  no  points  of  criminal  law,  sup- 
plies an  illustration  relevant  to  this  subject.  In  that 
case  a  claimant  to  a  peerage  produced  manuscript 
entries  in  a  prayer  book,  alleged  to  be  of  ancient  date; 
and,  at  a  very  late  stage  of  the  proceeding,  called  wit- 
nesses to  testify  to  an  inscription  upon  a  tombstone, 
tending  to  make  out  the  pedigree  necessary  to  the 
claimant's  case.  The  tombstone  itself  could  not  be 
produced;  and,  the  circumstances  of  the  case  involving 
suspicion,  the  claim  was  dismissed;  Lord  Campbell 
expressing  his  conviction  that  the  case  was  founded  on 
fraud  'and  forgery. 

• 

135.  Every  person  who,  knowing  that  any  book, 
paper,  record,  instrument  in  writing,  or  other  matter 
or  thing,  is  about  to  be  produced  in  evidence  upon 
any  trial,  inquiry,  or  investigation  whatever,  author- 
ized by  law,  willfully  destroys  or  conceals  the  same, 
with  intent  thereby  to  prevent  it  from  being  produced, 
is  guilty  of  a  misdemeanor. 

Preventing       1 36.    Every  person  who  willflilly  prevents  or  dis- 
diMuadin*    suadcs  any  person  who  is  or  may  become  a  witness, 
attending.    ^OTOL  attending  upon  any  trial,  proceeding,  or  inquiry, 
authorized  by  law,  is  guilty  of  a  misdemeanor. 


Destroying 
evidence. 


Bribing 
witnessefl. 


a 
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1 37.  Every  person  who  gives  or  offers,  or  promises 
to  give,  to  any  witness,  or  person  about  to  be  called  as 
a  witness,  any  bribe,  upon  any  understanding  or  agree- 
ment that  the  testimony  of  such  witness  shall  be 
thereby  influenced,  or  who  attempts  by  any  other  means 
fraudulently  to  induce  any  witness  to  give  false  or  to 
withhold  true  testimony,  is  guilty  of  a  misdemeanor. 

138.  Every  person  who  is  a  witness,  or  is  about  to 
be  called  as  such,  who  receives  or  offers  to  receive  any 
bribe,  upon  any  understanding  that  his  testimony  shall 
be  influenced  thereby,  or  that  he  will  absent  himself 
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from  the  trial  or  proceeding  upon  which  his  testimony 
is  required,  is  guilty  of  a  misdemeanor. 

Note. — ^The  preceding  Chapter  is  founded  upon  Sec- 
tion 8  of  the  Act  of  April  27th,  1863  (Stats.  1863,  p. 
645),  and  Sections  84  and  86  of  the  Crimes  and  Punish- 
ment Act,  as  amended  hy  the  Act  cited. 


CHAPTER  Vn. 

OtHER  OFFENSES  AOAINST  PUBLIC  JUSTICE. 

BiCTioy  142.  OMcer  refusing  to  receive  or  arrest  parties  charged  with 
crime. 

143.  Public  Administrator,  neglect  of  duty  or  violation  of 

duty  by. 

144.  Beceiving  fee  or  compensation  for  services  rendered  in 

arresting  fugitives  from  justice. 

145.  Belaying  to  take  person  arrested  before  a  magistrate. 

146.  Making  arrests,  etc.,  without  lawrul  authority. 

147.  Inhumanity  to  prisoners. 

148.  Besisting  public  officers  in  the  discharge  of  their  duties. 

149.  Assaults,  etc.,  by  officers,  under  color  of  authority. 

150.  Befusing  to  aid  officers  in  arrest,  etc. 

151.  Taking  extra-judicial  oaths. 

152.  Administering  extra-judicial  oaths. 

153.  Compounding  crimes. 

154.  Debtor  fraudulently  concealing  his  property. 

155.  Defendant  fraudulently  concealing  his  property. 

156.  Fraudulent  pretenses  relative  to  birth  of  infknt. 

157.  Substituting  one  child  for  another. 

158.  Common  barratry  defined.    How  punished. 

159.  What  |)roof  is  required.  . 

160.  Misconduct  by  attorneys. 

161.  Buying  demands  or  suit  by  an  attorney. 

162.  Attorneys  forbidden  to  defend  prosecutions  carried  on 

by  their  partners  or  formerly  by  themselves. 

163.  Limitation  of  preceding  section. 

164.  Grand  juror  acting  after  challenge  has  been  allowed. 

165.  Bribing  members  of  Common  Councils,  Boards  of  Su- 

pervisors, or  Trustees. 

166.  Criminal  contempts. 

167.  False  certificates  by  public  officers. 

168.  Disclosing  Ikct  of  indictment  or  presentment  having 

been  found  or  made. 
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I  8]!Ct%o«  169.  Grand  juror  disol^i^gwbftttrttaspiTed  before  tii«grnd 

Jury. 

170.  Maliciously  procuring  search  warrant. 

171.  Unauthorized  commuincation  with  convict  in  the  State 

Prison. 

172.  Keeping  liquor  within  two  miles  of  9tate  Prison. 

173.  Importing  foreign  convicts. 

174.  Bringing  Chinese  into  th»  State. 

175.  Separate  and  distinct  prosecutions. 

176.  Omission  of  duty  by  public  officer. 

177.  Commission  of  prohibited  acts,  when  no  penalty  is 

prescribed. 

142.  {§  1*0.)  Every  Shieriff,  Coroner,  keeper  of 
a  jail,  Constable,  or  other  peace  officer,  who  willfully 
refuses  to  receive  or  arrest  any  person  charged  with  a 
criminal  offense,  is  punishable  by  fine  not  exceeding 
five  thousand  dollars,  and  imprisonment  in  the  County 
Jail  not  exceeding  five  years, 

143.  Eveiy  person  holding  the  office  of  Public 
Administrator,  who  willftilly  refc»es  or  neglects  to 
perform  the  dtities  thereof,  or  who  violates  any  pro- 
vision of  law  relating  to  his  duties  or  the  duties  of  his 
office,  for  which  some  other  pxmishinent  is  not  pre- 
scribed, is  punishable  by  fine  not  exceeding  five  thou- 
sand dollars,  or  imprisonment  in  the  Countj'  Jail  not 
exceeding  two  years,  or  both. 

NotB.— Stats.  1851,  p.  488,  Sec.  803. 

144.  Eveiy  person  who  violates  any  of  the  provi- 
sions, of  Section  1558  is  guilty  of  a  misdemeanor. 

No^rs.— The  section  referred  to  relates  to  fees  or  com- 
pensation allowed  persons  for  pursuing  and  securing 
4he  extradition  of  fiigitives  from  justice. 

145.  Every  public  officer  or  other  person,  having 
arrested  any  person  upon  a  criminal  charge,  who  will- 
fully delays  to  take  such  person  before  e^  magistrate 
having  jurisdiction,  to  take  his  examination,  is  guilty 
of  -a  misdemeanor. 

NoTX. — This  section  is  intended  to  enforce  the  weU 
understood  duty  of  officers  or  private  persons  who  have 
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miide  ftirests.  The  arrested  person  is  entitled  to  a 
speedy  hearing  upon  the  charge  preferred  against  him. 
The  sulject  might  indeed  be  considered  covered,  so  far  as 
public  officers  are  concerned,  by  the  general  provisions 
elsewhere  reported  (Sec.  176),  making  it  a  misdemeanor 
for  an  officer  willfully  to  omit  an  official  duty.  But 
there  would  still  remain  cases  in  which  a  private  .per- 
son is  authorized  to  make  an  arrest. 

146.  Every  public  officer,  or  person  pretending  to  Making 
be  a  public  officer,  who,  under  the  pretense  or  color  ^^^^^^ 
of  any  process  or  other  legal  authority,  arrests  any  auThSrity. 
person  or  detains  him  against  his  will,  or  seizes  or 

levies  upon  any  property,  or  dispossesses  any  one  of 
any  lands  or  tenements,  without  a  regular  process  or 
other  lawful  authority  therefor,  is  guilty  of  a  misde- 
meanor. 

147.  (§  88.)     Every  officer  who  is  guilty  of  willful  inhuman- 
inhumanity  or  oppression  toward  any  prisoner  under  prisonon. 
his  care  or  in  his  custody,  is  punishable  by  fine  not 
exceeding  two  thousand  dollars,  and  by  removal  from 

office. 

Note. — See  note  to  Sec  149. 

148.  (S  92.)     Every  person  who  willfully  resists,  Resisting 
delays^  or  obstructs  any  public  officer,  in  the  discharge  officers 
or  attempt  to  discharge  any  duty  of  his  office,  when  ^I'thw^ 
no  other  punishment  is  prescribed,  is  punishable  by  ^"^^ 
fine  not  exceeding  five  thousand  dollars,  and  imprison- 
ment in  the  County  Jail  not  exceeding  five  years. 

Note.— Stats.  1860,  p.  126,  Sec.  1;  Crumpton  vs. 
Newman,  12  Ala.,  p.  199;  State  vs.  Lovett,  8  Vt.,  p. 
110;  State  vs.  Hailey,  2  Strob.,  p.  73;  State  vs.  Hen- 
derson, 16  Mo.,  p.  486;  State  vs.  Noyes,  26  Yt,, 'p. 
415;  2  Bishop's  Or.  Law,  Sees.  857-859. 

149.  (§  92.)     Every  public  officer  who,  under  color  AsaanitB, 
of  authority,  without  lawful  necessity,  assaults  or  beats  ofBoen, 
any  person,  is  punishable  by  fine  not  exceeding  five  SjgJority. 
thousand  dollars,  and  imprisonment  in  the  County  Jail 

not  exceeding  five  years. 
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Note.— Stats.  1860,  p.  125,  Sec.  1 ;  Harrison  vs.  Hodg- 
Bon,  10  B.  &  C,  p.  445;  2  Wharton  Cr.  Law,  Sec.  1260; 
People  vs.  Qulick,  Hill  &  Benio,  p.  229. 

150.  (§  128.)  Every  male  person  above  eighteen 
years  of  age  who  neglects  or  refuses  to  join  the  posse 
comitatus  or  power  of  the  county,  by  neglecting  or 
refusing  to  aid  and  assist  in  taking  or  arresting  any 
person  against  whom  there  may  be  issued  any  process, 
or  by  neglecting  to  aid  and  assist  in  retaking  any  per- 
son who,  after  being  arrested  or  confined,  may  have 
escaped  from  such  arrest  or  imprisonment,  or  by  neg- 
lecting or  refusing  to  aid  and  assist  in  preventing  any 
breach  of  the  peace,  or  the  commission  of  any  crimi- 
nal offense,  being  thereto  lawfully  required  by  any 
Sheriff,  Deputy  Sheriff,  Coroner,  Constable,  Judge,  or 
Justice  of  the  Peace,  or  other  ofl5.cer  concerned  in  the 
administration  of  justice,  is  punishable  by  fine  of  not 
less  than  fifty  nor  more  than  one  thousand  dollars. 


Taking 
extra- 
judicial 
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JJil  JFiMiij  |l(  f'llftVi  "nrhrS  tnlfn  nn  onrh  Deiore^n 
oflicer  or  person  authorized  by  law  to  administjFmths, 
except  when  such  oath  is  required  or>«tfiorized  by 
r  r  law,  or  is  required  by  the  provi^iwtSof  some  contract 
as  the  basis  of  or  in  pp^ef^of  a  claim,  or  when  the 
same  has  been  ag;j?e€ato  be  received  by  some  persou 
as  proof  of  .jmy  fact  in  the  performance  of  any  con- 
tracjiy-otJIigation,  or  duty,  instead  of  other  evidence,  is 


/^7y- 
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152.  Every  oflicer  who  admimsters  ftp  oati 
another  person,  or  who  makes  and  delivera^jwycertifi- 
cate  that  another  person  has  takg»^JCnoath,  except 
when  such  oath  is  requiredjji^-JCuthorized  by  law,  or  is 
required  by  the  provietons  of  some  contract  as  a  basis 
of  or  in  proof  of  a  claim,  or  when  the  same  has  been 
agreed  *o  be  received  by  some  person  as  a  proof  of 
any  faot  m  tho  porfofmftnce-tjfTtny  contract,  obliga- 
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misdemeanor. 

Note.— It  is  known  that,  in  many  cases,  persons 
employ  the  sanctity  of  a  judicial  oath  to  gain  credence 
for  their  statements,  yet  escape  punishment  for  falsity 
in  those  statements  hecause  the  penalties  of  peijury  do 
not  extend  to  mere  voluntary  oaths.  Sworn  statements 
are  frequently  puhlished  to  advance  the  sales  of  a  par- 
ticular article,  or  to  support  one  side  in  a  public  con- 
troversy. It  is  the  intention  of  the  two  sections  above  • 
to  restrict  the  practice  of  takinp^  or  administering 
these  voluntary  oaths.  The  provisions  allow  affidavits 
to  be  made  in  proof  of  loss  under  policies  of  insurance; 
in  proof  of  fkcts  necessary  to  show  title  between  ven- 
dor and  purchaser  of  real  pTojperty;  and  in  all  the 
other  etudes  where  there  is  an  agreement  to  receive 
them  instead  of  pursuing  the  ordinary  methods  of  legal 
investigation.  And  by  antecedent  provisions  of  this 
Code,  the  penalties  of  peijury  are  extended  to  willftil 
false  swearing  in  these  cases,  as  well  as  in  cases  where 
the  oath  is  required  by  law.    See  Sec.  118  and  note. 

153.  f§  101.)  Every  person  who,  having  knowl-  Compound- 
edge  of  the  actual  commission  of  a  crime,  takes  money 
or  property  of  another,  or  any  gratuity  or  reward,  or 
any  engagement,  or  promise  thereof,  upon  any  agree- 
ment or  understanding  to  compound  or  conceal  such 
crime,  or  to  abstain  from  any  prosecution  thereof,  or  to 
withhold  any  evidence  thereof,  except  in  the  cases 
provided  for  by  law,  in  which  crimes  may  be  compro- 
mised by  leave  of  Court,  is  punishable  as  follows: 

1.  By  imprisonment  in  the  State  Prison  not  exceed- 
ing five  years,  or  in  a  County  Jail  not  exceeding  one 
year,  where  the  crime  was  punishable  by  death  or  im- 
prisonment in  the  State  Prison  for  life; 

2.  By  imprisonment  in  the  State  Prison  not  exceed- 
ing three  yeare,  or  in  the  County  Jail  not  exceeding 
six  mouths,  where  the  crime  was  punishable  by  im- 
prisonment in  the  State  Prison  for  any  other  term  than 
for  life; 

3.  By  imprisonment  in  the  County  Jail  not  exceed- 
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ing  six  months,  or  by  fine  not  exceeding  five  hundred 
dollars,  where  the  crime  was  a  misdemeanor. 

Note. — This  section  was  compiled  from  Sec.  101  of 
the  Crimes  and  Punishment  Act,  and  Sec.  257  of  the 
Criminal  Practice  Act  (Stats.  1850,  p.  229;  1851,  p.  212), 
with  the  punishment  graduated  in  proportion  to  the 
enormity  of  the  offense  compounded. — Jones  vs.  Rice, 
13  Pick.,  p.  440;  4  Bl.  Com^,  pp.  134-136. 

?*adu-  '  154.  (§  134.)  Every  debtor  who  fraudulently  re- 
oeaJwg^u  ^oves  his  property  or  effects  out  of  this  State,  or 
property.,  fraudulently  sells,  conveys,  assigns,  or  conceals  his 
property,  with  intent  to  defraud,  hinder,  or  delay  his 
creditors  of  their  rights,  claims,  or  demands,  is  pun- 
ishable by  imprisonment  in  the  County  Jail  not  ex- 
ceeding one  year,  or  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  both. 

Defendant  165.  (§  18S.)  Every  person  against  whom  an  ac- 
Mjln«  his  ^^^^  '^^  pending,  or  against  whom  a  judgment  has  been 
property,  rendered  for  the  recovery  of  any  personal  property, 
who  fi-audulently  conceals,  sells,  or  disposes  of  such 
property,  with  intent  to  hinder,  delay,  or  defraud  the 
person  bringing  such  action  or  recovering  such  judg- 
ment, or  with  such  intent  removes  such  property  be- 
yond the  limits  of  the  county  in  which  it  may  be  at 
the  time  of  the  commencement  of  such  action  or  the 
rendering  of  such  judgment,  is  punishable  as  provided 
in  the  preceding  section. 

Fraudaient       166.     Every  person  who  fraudulently  produces  an 

pretenses 

relative  to  infant,  falscly  pretending  it  to  have  been  bom  of  any 
infant  parent  whose  child  would  be  entitled  to  inherit 
any  real  estate  or  to  receive  a  share  of  any  personal 
estate,  with  intent  to  intercept  the  inheritance  of  any 
such  real  estate,  or  the  distribution  of  any  such  per- 
sonal estate  from  any  person  lawfully  entitled  thereto, 
is  punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  ten  years. 


157.    Every  peisoa  to  whom  an  in&nt  has  been  SnbBtitu- 

•^    ^  ting  on« 

confided  for  nursing,  education,  or  any  other  ptirpose,  jJjJSiwf 
who,  \7ith  intent  to  deceive  any  parent  or  guardian  of 
fluch  child,  substitutes  or  produces  to  such  parent  or 
guardian  another  child  in  the  place  of  the  one  so  con- 
fided, is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  seven  years« 

168.    Common  barratry  is  the  practice  of  exciting  Common 
groundless  judicial  proceedings,  and  is  punishaole  by  d®*»n«*- 
imprisonment  in  the  County  Jail  not  exceeding  six  How  , 
months  and  by  fine  not  exceeding  five  hundred  dol- 
Isre. 

KoTB. — Common  barratiy  is  defined  by  Blackstone 
to  be  the  offense  of  frequently  exciting  and  stirring  up 
suits  and  quarrels  between  His  Majesty's  subjects, 
either  at  law  or  otherwise.-— 4  Black.  Com.,  p.  1S4;  see, 
also,  1  Hawk.  P.  C,  p,  243. 

159.  No  person  can  be  convicted  of  common  bar-  What  proof 

'^  is  requured. 

latiy  except  upon  proof  that  he  has  excited  suits  or 
proceedings  at  law.in  at  least  three  instances,  and  with 
a  corrupt  or  malicious  intent  to  vex  and  annoy. 

160.  Every  attorney  who,  whether  as  attorney  or  Miwonduet 
M  counselor,  either:  attorneys. 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
any  deceit  or  collusion,  with  intent  to  deceive  the 
Court  or  any  party;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to 
his  own  gain;  or, 

8.  Willfully  receives  any  money  or  allowance  for  or* 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  for; 
—Is  guilty  of  a  misdemeanor. 

161.  Every  attorney  who,  either  directly  or  indi-  J«y*^ 
Pectly,  buys  or  is  interested  in  buying  any  evidence  of  J^'^jJ* 
debt  or  thing  in  action,  with  intent  to  bring  suit  ***<*™^' 
thereon,  is  guilty  of  a  misdemeanor.  r    -  c 
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NOTX. — The  purchasiDg  of  a  suit  or  right  of  suing, 
was  **  a  practice  so  much  abhored  by  our  law,*'  says 
Justice  Blackstone  (4  Com.,  pp.  135,  136),  "  that  it  is 
one  main  reason  why  a  chose  in  action  is  not  assignable 
at  common  law,  because  no  man  should  purchase  any 
pretense  to  sue  in  another's  right."  The  same  learned 
writer  (4  Com.,  p.  136)  styles  persons  engaged  in  such 
practices  "pests  of  civil  society."  No  attorney  of 
standing  in  the  profession  will  engage  in  the  infiimous 
business  prohibited  by  Section  161,  and  society  ought 
to  be  protected  against  any  attorney  who  will  so  fieir 
^  degrade  his  profession  as  to  engage  in  such  transac* 

tions. 

162.  Every  attorney  who  directly  or  indirectly 
advises  in  relation  to,  or  aids,  or  promotes  the  defense 
of  any  action  or  proceeding  in  any  Court,  the  prosecu- 
tion of  which  is  canied  on,  aided,  or  promoted  by  any 
person  as  District  Attorney  or  other  public  prosecutor, 
with  whom  such  person  is  directly  or  indirectly  con- 
nected as  a  partner;  or  who,  having  himself  prosecuted 
or  in  any  manner  aided  or  promoted  any  action  or  pro- 
ceeding in  any  Court  as  District  Attorney  or  othfer 
pubhc  prosecutor,  afterwards,  directly  or  indirectly, 
advises  in  relation  to  or  takes  any  part  in  the 
defense  thereof  as  attorney  or  othermse,  or  who  takes 
or  receives  any  valuable  consideration  jfrom  or  on 
behalf  of  any  defendant  in  any  such  action,  upon  any 
imderstanding  or  agreement  whatever  having  relation 
to  the  defense  thereof,  is  guilty  of  a  misdemeanor,  and 
in  addition  to  the  punishment  prescribed  therefor,  for- 
feits his  license  to  practice  law. 

163.  The  preceding  section  does  not  prohibit  an 
attorney  from  defending  himself  in  person,  as  attorney 
or  counsel,  when  prosecuted,  either  civilly  or  crimi- 
nally. 

1 64.  Every  Grand  Juror  who,  with  knowledge  that 
a  challenge  interposed  against  him  by  a  defendant  has 
been  allowed,  is  present  at  or  takes  part  or  attempts 
to  take  part  in  the  consideration  of  the  charge  against 
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the  defendant  who  interposed  the  challenge,  or  the 
deliberations  of  the  Grand  Jury  thereon,  is  guilty  of 
a  misdemeanor. 

165.  (§§  84,  85.)     Every  person  who  gives  or  offers  |^'j^g*g^jf 
a  bribe  to  any  member  of  any  Common  Council,  Board  cSSncSs, 
of  Supervisors,  or  Board  of  Trustees  of  any  county,  sSpervi-' 
city,  or  corporation,  with  intent  to  corruptly  influence  Trustees, 
such  member  in  his  action  on  any  matter  or  subject 
pending  before  the  body  of  which  he  is  a  member, 

and  every  member  of  either  of  the  bodies  mentioned 
in  this  section  who  receives  or  offers  to  receive  any 
such  bribe,  is  punishable  by  imprisonment  in  the  State 
Prison  for  a  term  not  less  than  one  nor  more  than  four- 
teen years,  and  is  disqualified  from  holding  any  ofl5.ce 
in  this  State. 

Note.— Stats.  1863,  p.  645,  Sees.  1,  2. 

1 66.  Every  person  guilty  of  any  contempt  of  Court,  ^™|^*^^ 
of  either  of  the  following  kinds,  is  guilty  of  a  misde- 
meanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
committed  during  the  sitting  of  any  Court  of  justice, 
in  immediate  view  and  presence  of  the  Court,  and 
directly  tending  to  interrupt  its  proceedings  or  to 
impair  the  respect  due  to  its  authority; 
^  2.  Behavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  Court,  or 
in  the  presence  of  any  jury  while  actually  sitting  for 
the  trial  of  a  cause,  or  upon  any  inquest  or  other  pro- 
ceedings authorized  by  law; 

8.  Any  breach  of  the  peace,  noise,  or  other  disturb- 
ance directly  tending  to  interrupt  the  proceedings  of 
any  Court; 

4.  Willful  disobedience  of  any  process  or  order  law- 
fully issued  by  any  Court; 

10 
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6.  Resistance  willfully  offered  by  any  person  to  the 
lawful  order  or  process  of  any  Court; 

6.  The  contumacious  and  unlawful  refusal  of  any 
person  to  be  sworn  as  a  witness;  or,  when  so  sworn, 
the  like  refusal  to  answer  any  material  question; 

7.  The  publication  of  a  false  or  grossly  inaccurate 
report  of  the  proceedings  of  any  Court; 

8.  Presenting  to  any  Court  having  power  to  pass 
sentence  upon  any  prisoner  under  conviction,  or  to  any 
member  of  such  Court,  any  affidavit  or  testimony  or 
representation  of  any  kind,  verbal  or  written,  in  aggra- 
vation or  mitigation  of  the  punishment  to  be  imposed 
upon  such  prisoner,  except  as  provided  in  this  Code. 

Note.— The  power  to  proceed  against  persons  for 
contempt  is  incident  to  every  judicial  tribunal,  derived 
from  its  very  constitution ,  without  any  express  stat- 
utory aid. — Yates  vs.  Lansing,  19  Johns.,  p.  S95;  6 
Johns.,  p.  337;  4  Johns.,  p.  317;  Mariner  vs.  Dyer,  2 
Oreenl.,  p.  165;  State  vs.  Tipton,  1  Black.,  p.  166; 
Clark  vs.  People,  1  Breese;  p.  266;  People  vs.  Turner, 
1  Oal.,  p.  15;  United  States  vs.  Hudson,  7  Cranch,  p. 
32;  Morrison  vs.  McDonald,  21  Maine,  p.  550;  State 
vs.  "Woodfin,  5  id.,  p.  199;  Gates  v.  McDaniel,  3  Port., 
p.  356;  Gorhamvs.  Luckett,6  B.  Monr.,  p.  638;  Stuart 
vs.  People,  3  Scam.,  p.  395. 

167.  Every  public  officer  authorized  hy  law  to 
make  or  give  any  certificate  or  other  writing,  who 
makes  and  deUvers  as  true  any  such  certificate  or# 
writing,  containing  statements  which  he  knows  to  be 
fiilse,  is  guilty  of  a  misdemeanor. 

168.  Every  Grand  Juror,  District  Attorney,  Clerk, 
Judge,  or  other  officer,  who,  except  by  issuing  or  in 
executing  a  warrant  of  arrest,  willfully  discloses  the 
feet  of  a  presentment  or  indictment  having  been  made 
for  a  felony,  until  the  defendant  has  been  arrested,  is 
guilty  of  a  misdemeanor. 

Note. — ^This  section,  is  founded  upon  Sees.  223  and 
224  of  the  Criminal  Practice  Act  (Stats.  1851,  p.  212), 
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extended  to  embrace  indictments  as  well  as  present- 
ments, the  reason  of  the  rule  applyinj^  with  as  much 
force  to  one  as  to  the  other. 

169.  Every  Grand  Juror  who,  except  when  required  Grand 

juror 

by  a  Court,  willfully  discloses  any  evidence  adduced  ^'^'** 
before  the  Grand  Jurj',  or  anything  which  he  himself  befo?S\ho 
or  any  other  member  of  the  Grand  Jury  may  have  "^^  ^^^' 
said,  or  in  what  manner  he  or  any  other  Grand  Juror 
may  have  voted  on  a  matter  before  them,  is  guilty  of 
a  misdemeanor. 

170.  Every  person  who  maliciously  and  without  Maii- 
probable  cause  procures  a  search  wan*ant  or  warrant  procuring 

*  ^  search 

of  arrest  to  be  issued  and  executed,  is  guilty  of  a  mis-  ^*"«^*« 
demeanor. 

171.  Every  person,  not  authorized  by  law,  who,  Unauthor- 
without  the  consent  of  the  Warden,  or  other  officer  in  "gj^******" 
charge  of  the  State  Prison,  communicates  with  any  thSsutf 
convict  therein,  or  brings  into  or  conveys  out  of  the 

State  Prison  any  letter  or  writing  to  or  from  any  con- 
vict, is  guilty  of  a  misdemeanor. 

172.  Every  person  who,  within  two  miles  of  the  Keeping 
land  belonging  to  this  State,  upon  which  the  State  J\\5J°of^*' 
Prison  is  situated,  keeps,  sells,  gives  away,  or  oflfers  y^Mn. 
for  sale  any  vinous,  malt,  or  spirituous  liquors,  is  guilty 

of  a  misdemeanor. 

NoTE.-^tats.  1855,  p.  108,  Sees.  1,  2. 

173.  Every  Captain,  Master  of  a  vessel,  or  other  importing 
person,  who  willfully  imports,   brings,  or  sends,   or  conTicta. 
causes  or  procures  to  be  brought  or  sent,  into  this 

State,  any  person  who  is  a  foreign  convict  of  any  crime 
which,  if  committed  within  this  State,  would  be  pun- 
ishable therein  (treason  and  misprision  of  treason  ex- 
cepted), or  who  is  delivered  or  sent  to  him  from  any 
prison  or  place  of  confinement  in  any  place  without 
this  State,  is  guilty  of  a  misdemeanor. 
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Note. — Based  upon  the  Act  of  1850,  in  relation  to 
the  importation  of  convicts. — Stats.  1850,  p.  202,  Sees. 
1,2. 

174.  Every  person  bringing  to  or  lauding  within 
this  State  any  person  born  either  in  the  Empire  of 
China  or  Japan,  or  the  islands  adjacent  to  the  Empire 
of  China,  without  first  presenting  to  the  Commissioner 
of  Immigration  evidence  satisfactory  to  such  Commis- 
sioner that  such  person  desires  voluntarily  to  come 
into  this  State  and  is  a  pereon  of  good  character,  and 
obtaining  from  such  Commissioner  a  permit  describ- 
ing such  person  and  authorizing  the  landing,  is  pun- 
ishable by  a  fine  of  not  less  than  one  nor  more  than 
five  thousand  dollars,  or  by  imprisonment  in  the 
County  Jail  not  less  than  two  nor  more  than  twelve 
months. 

Note. — This  section  embodies  the  material  penal 
provisions  of  the  Act  to  prevent  the  kidnapping  and 
importation  of  Mongolian  females  for  criminal  pur- 
poses, and  the  kindred  Act  of  March  18th,  1870. — Stats. 
1870,  p.  330,  et  seq.  The  provisions  of  this  section  are 
broad  enough  to  include  every  offense  defined  in  either 
Act. 

1 76.  Every  individual  person  of  the  classes  referred 
to  in  the  two  preceding  sections,  brought  to  or  landed 
within  this  State  contrary  to  the  provisions  of  such 
sections,  renders  the  person  bringing  or  landing  liable 
to  a  separate  prosecution  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty 
enjoined  by  law  upon  any  public  officer,  or  person 
holding  any  public  trust  or  employment,  where  no 
special  provision  shall  have  been  made  for  the  punish- 
ment of  such  delinquency,  is  punishable  as  a  misde- 
meanor. 

-      Commit-  177.     Where  the  performance  of  any  act  is  pro- 

\{.i    L     sion  of  , 

prohibited    hibitcd  by  any  statute,  and  no  penalty  for  the  violation 

peni3t>M8     ^^  ^^^^  statute  is  imposed  in  any  statute,  the  doing  of 
prescribed,  g^^j^  ^^^  jg  ^  misdemeanor. 


Separate 
and 

distinct 
proseca- 

tiODS. 


Omiarion 
of  duty  by 
public 
officer. 


.''") 


<  I 


Pbnal  Code.  77 

CHAPTER  Vm. 

CONSPIRACY. 

SxGTiOK  182.  Criminal  conspiracy  defined  and  punishment  fixed. 

183.  No  other  conspiracies  punishable  criminally. 

184.  Overt  act,  when  necessary. 


Cii**  - 


ment  fixed. 


182.    (§  102.)     K  two  or  more  persons  conspire:       criminal 

1.  To  commit  any  crime;  or,  JSSS,t-"*    ^^7^ 

2.  Falsely  and  maliciously  to  indict  another  for  any 
crime,  or  to  procure  another  to  be  charged  or  arrested 
for  any  crime;  or, 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or 
pioceediDg;   or, 

4.  To  cheat  and  de&aud  any  person  of  any  property 
by  any  means  which  are  in  themselves  criminal,  or  by 
any  means  which,  if  executed,  would  amount  to  a 
cheat,  or  to  obtaining  money  or  property  by  jBilse  pre- 
tenses; or, 

5.  To  commit  any  act  injurious  to  the  public  health, 
to  public  morals,  or  to  trade  or  commerce,  or  for  the 
perversion  or  obstruction  of  justice  or  the  due  admin- 
istration of  the  laws; 

—They  are  punishable  by  imprisonment  in  the 
Connty  Jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars. 

KoTs. — Hawkins  says  that  conspiracy  is  a  consulta- 
tion and  a>;rrecment  between  two  or  more  persons, 
either  falsely  to  charge  another  with  a  crime,  punisha- 
ble by  law,  or  wrongfully  to  injure  or  pr^udice  a  third 
person,  or  any  body  of  men  in  any  other  manner;  or 
to  commit  any  punishable  ofiTense  by  law;  or  to  do  any 
act  with  intent  to  prevent  the  course  of  justice;  or  to 
effect  a  legal  purpose  with  a  corrupt  intent  or  by 
improper  means. — Hawk.  P.  C,  Chap.  72,  Sec.  2. 
Archbold  defines  conspiracy  to  be  **an  agreement 
between  two  or  more  persons:  1.  Falsely  to  charge 
another  with  a  crime  punishable  by  law.  2.  Wrong- 
fully to  ii\jure  or  prejudice  a  third  person,  or  any  body 
of  men  in  any  manner.  3.  To  commit  any  offense 
punishable  by  law.    4.  To  do  any  act  with  intent  to 
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prevent  the  course  of  justice.  5.  To  effect  a  legal  pur- 
pose with  a  corrupt  intent,  or  by  improper  means.  6. 
Combination  by  journeymen  to  raise  their  wages." — 
Arch.  Cr.  PL,  pp.  390-1.  In  The  State  vs.  Buchanan, 
5  Har  &  J.,  pp.  317,  351,  it  is  said  that,  by  a  course 
of  decisions  running  through  a  space  of  more  than  four 
hundred  years,  from  the  reign  of  Edward  III  to 
59  George  III,  without  a  single  conflicting  adjudica- 
tion, these  points  are  clearly  settled.  That  a  con- 
cpiracy  to  do  any  act  criminal  per  se  is  an  indictable 
offense  at  common  law.  That  an  indictment  will  lie  at 
common  law:  1.  For  a  conspiracy  to  do  an  act  not 
illegal,  nor  punishable  if  done  by  an  individual, 
but  immoral  only.  2.  For  a  conspiracy  to  do  an  act, 
neither  illegal  nor  immoral  in  an  individual,  but  to 
effi»ct  a  purpose  which  has  a  tendency  to  pr^udice  the 
public;  e.  g.,  a  combination  by  workmen  to  raise  their 
wages.  3.  For  a  conspiracy  to  extort  money  fix)m 
another,  or  to  injure  his  reputation  by  means  not 
indictable,  if  practiced  by  an  individual,  or  by  verbal 
defamation,  and  that  whether  it  be  to  charge  him  with 
an  indictable  offense  or  not.  4.  For  a  conspiracy  to 
cheat  and  defraud  a  third  person,  accomplished  by 
means  of  an  act  which  would  not  in  law  amount  to  an 
indictable  cheat,  if  effected  by  an  individual.  5.  For 
a  malicious  conspiracy  to  impoverish,  or  ruin  a  third 
person  in  his  trade,  or  profession.  6.  For  a  conspiracy 
to  defrand  a  third  person  by  means  of  an  act  not  per  se 
'  unlawful,  and  though  no  person  be  thereby  injured. 

7.  For  a  bare  conspiracy  to  cheat  or  defraud  a  third  per- 
son, though  the  means  of  effecting  it  could  not  be 
determined  on  at  the  time. 

No  other  183.     (§103.)     No  Conspiracies,  othet  than  those 

conspira- 
cies enumerated  in  the  preceding  section,  are  punishable 

criminally,   criminally. 

Overt  act.  184.  (§  104.)  No  agreement,  except  to  commit  a 
necMsary.  felony  upou  the  person  of  another,  or  to  commit  arson, 
or  burglary,  amounts  to  a  conspiracy,  unless  some  act, 
beside  such  agreement,  be  done  to  effect  the  object 
thereof,  by  one  or  more  of  the  parties  to  such  agree- 
ment. 

Note. — ^The  rule  of  the  section  is  a  restriction  of  the 
rule  of  common  law.  By  that  rule  the  gist  of  con- 
spiracy is  the  unlawful  confederating;  and  the  act  is 
complete  when  the  confederacy  is  made.    Any  act 
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done  in  pursuance  of  it  is  no  constituent  part  of  the 
o^ense,  but  merely  an  aggravation  of  it. — See  Com- 
monwealth vs.  Judd,  2  Mass.,  p.  329;  State  vs.  Rikey, 
4  Halst.,  p.  293;  State  vs.  Buchanan,  5  Har.  &  J.,  pp. 
317,  352.  So,  also,  it  is  said  that  where  an  indictment 
charges  an  ordinary  conspiracy,  it  is  not  necessary  to 
prove  a  common  design  between  the  defendants  before 
proving  the  acts  of  each  defendant;  for  the  acts  of 
each  defendant  are  only  evidence  against  himself,  and 
may  be  the  only  means  of  establishing  the  conspiracy. 
In  high  treason  the  overt  act  of  one  is  the  overt  act  of 
all;  and  therefore  a  common  design  must,  in  such 
cases,  precede  the  proof  of  individual  acts. — Reg.  vs. 
Brittain,  11  L.  T.,  p.  48;  8  Cox  Cr.  Cas.,  p.  77.  As  to 
whether  the  misdemeanor  of  conspiracy  to  commit  a 
felony  is  to  be  deemed  merged  in  the  felony  when  sub- 
sequently committed,  see  Commonwealth  vs.  Fisher,  5 
Mass.,  p.  106;  Lambert  vs.  People,  9  Cow.,  p.  620; 
Key  vs.  Button,  8  Cox  Cr.  Cas.,  p.  229;  and  18  L.  J. 
H.  C,  p.  19. 
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OF  CRIMES  AGAINST  THE  PERSON. 

Chapter    I.  Homicide.       • 
n.  Mayhem. 
in.  Kidnapping. 
TV.  Robbery. 
V.  Attempts  to  kill. 

VI.  Assaults  with  intent  to  commit  felony^ 
other  than  assaults  vnth  intent  to  mur- 
der. 
Vn.  Duels  and  challenges. 
Vm.  False  imprisonment. 
IX.  Assault  and  battery. 
JL  JLibeL 
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CHAPTER  I. 

HOMICIDE. 

Section  187.  Murder  defined. 
188.  Malice  defined. 
180.  Degrees  of  murder. 

190.  Punishment  of  murder. 

191.  Petit  treason  abolished. 

192.  Manslaughter   defined.     Voluntary  and   involuntary 

manslaughter. 
198.  Punishment  of  manslaughter. 

194.  Deceased  must  die  within  a  year  and  a  day. 

195.  Excusable  homicide. 

196.  Justifiable  homicide  by  public  ofiScers. 

197.  Justifiable  homicide  by  other  per»>ns. 

198.  Bare  fear  not  to  justify  killing. 

199.  Justifiable  and  excusable  homicide  not  punishable. 

Mnrder  187.    Murder  is  the  unlawful  killiiiff  of  a  human 

defined.  ^ 

being,  with  malice  aforethought. 

Note. — "Murder  is  the  unlawful  killing  of  a  human 
being,  with  malice  aforethought,  either  express  or  im- 
plied. The  unlawful  killing  may  be  effected  by  any 
of  the  various  means  by  which  death  mny  be  occa- 
sioned.'^—Si8it&.  1850,  p.  28,  Sec.  19.  "Express  or 
implied" — these  words  are  omitted,  for  they  are  in- 
cluded within  ^e  term  "malice,"  ani  by  the  next 
section  it  is  declared  that  malice,  which  is  the  ingre- 
dient of  murder,  may  be  expressed  or  implied.  The 
sentence  italicized  is  omitted,  because  it  is  surplusage. 
Every  unlawful  killing  with  malice  aforethought  being 
murder,  it  follows  that  any  such  killing  effected  by 
any  means  is  murder.  Murder,  in  the  language  of 
Hawkins,  is  defined  to  be  "  the  willful  killing  of  any 
subject  whatsoever,  through  malice  aforethought. "~1 
Hawk.  P.  C,  Sec.  3.  Russell  says  "murder  is  the 
killing  of  any  person  under  the  King's  peace,  with 
malice  prepense  or  aforethought,  either  express  or 
implied  by  law." — 1  Russell  on  Crimes,  p.  421.  Sir 
Edward  Coke  (3  Inst.,  p.  47)  describes  the  offense  to 
be  "  when  a  person  of  sound  mind  and  discretion  un- 
lawfully killeth  any  reasonable  creature  in  being,  and 
under  the  King's  peace,  with  malice  aforethought, 
either  express  or  implied."  Blackstone  accepts  the 
description  of  murder  as  given  by  Coke.  4  Bl.  Com., 
p.  196;  see,  also,  2  Wharton's  Cr.  Law,  Sec.  930.    But 
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**  a  better  definition,"  says  Mr.  Biahop  (2  Bishop's  Cr. 
Law,  Sec.  652),  **  is  the  following:  murder  is  any  act 
committed  from  what  the  law  deems  a  depraved  mind, 
bent  fully  on  evil,  the  result  of  which  act  is  the  death 
of  a  human  being  within  a  year  and  a  day  from  the 
time  of  its  commission."  It  is  murder  if  the  wound 
is  inflicted  with  a  felonious  intent,  and  death  ensue 
from  the  effects  of  the  wound  within  a  year  and  a 
day. — People  vs.  Steventon,  9  Cal.,  p.  273.  A  child 
within  its  mother's  womb  is  not  a  '* human  being" 
within  the  meaning  of  that  term  as  used  in  defining 
murder.  The  rule  is  that  it  must  be  bom. — ^Kez  vs. 
Brain,  6  Gar.  &  P.,  p.  349.  That  eveiy  part  of  it  must 
have  come  from  the  mother  before  the  killing  of  it  will 
constitute  a  felonious  homicide. — Rex  vs.  Brain,  6  Car. 
&  P.,  p.  349;  Rex  vs.  Crutchley,  7  Car.  &  P.,  p.  814; 
Rex  vs.  Sellis,  7  Car.  &  P.,  p.  850;  Bex  vs.  Poultom, 
5  Car.  &  P.,  p.  329;  2  Bishop's  Cr.  Law,  Sees.  541,  542. 

188.  Such  malice  may  be  express  or  implied.  It  Maiio© 
.  is  express  when  there  is  manifested  a  deliberate  inten- 
tion unlawfully  to  take  away  the  life  of  a  fellow 
creature.  It  is  implied,  when  no  considerable  provo- 
cation appears,  or  when  the  circumstances  attending 
tiie  killing  show  An  ab^idoned  and  malignant  heart. 

Note. — This  section  is  based  upon  Section  20  of  the 
Act  of  1850  (Stats.  1850,  p.  231),  and  part  of  Section  21 
of  same  Act,  as  amended  in  1856. — Stats.  1856,  p.  219. 
Section  20  is  as  follows:  *'  Express  malice  is  that  delib- 
erate intention  unlawfully  to  take  away  the  life  of  a 
feUow  creature  which  is  manifested  by  external  circum- 
stances, capable  of  proof."  This  section  did  not  pre- 
tend to  define  implied  malice,  but  in  Section  21,  which 
was  denoted  chiefly  to  a  division  of  murder  into  degrees, 
it  is  declared  that  *'  malice  shall  be  implied  when  no 
considerable  provocation  appears,  or  when  all  the  cir- 
cumstances of  the  killing  show  an  abandoned  and 
malignant  heart.''  It  is  very  clear  that  neither  defini- 
tion is  complete  when  the  term  malice  is  used  in  a 
general  sense,  as  it  is  used  in  the  sections  cited.  The 
Commission  have  placed  the  definition  of  malice  ex- 
press and  malice  implied  in  the  same  section,  and 
limited  the  definition  to  that  malice  which  is  an  ingre- 
dient of  murder;  they  omit  Arom  the  definition  of 
express  malice  the  phrase  *'  by  external  circumstances 
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capable  of  proof/'  for  that  phrase  performs  no  oflke  in 
the  section,  and  constitutes  at  best  a  very  indifferent 
definition  of  the  word  "  manifested/'  which  precedes  it. 
**  Malice  in  a  legal  sense  means  a  wrongful  act  done 
intentionally  without  just  cause  or  excuse." — Maynard 
vs.  F.  F.  Ins.  Co.,  34  Cat.,  p.  48.  See  Sec.  7,  Subd.  4, 
for  a  general  definition  of  malice. 

Degrees  of        189.     (§  21.)     All  murder  which  is  perpetrated  by 
means  of  poison,  or  lying  in  wait,  torture,  or  by  any 
V  other  kind  of  willful,  deliberate,  and  premeditated 

killing,  or  which  is  committed  in  the  perpetration  or 
attempt  to  perpetrate  arson,  rape,  robbery,  or  burglary, 
is  murder  of  the  first  degree;  and  all  other  kinds  of 
murder  are  of  the  second  degree. 

Note. — This  section  is  founded  upon  Sec.  21  of  the 
Crimes  and  Punishment  Act,  as  amended  by  the  Act 
of  1856.— Stats.  1856,  p.  219.  The  Ck>mmis6ion  made 
no  material  change  in  the  language.  They  have  taken 
fix>m  Sec.  21  the  definition  of  implied  malice  and  the 
clause  fixing  the  punishment  of  murder  and  the  provis- 
ion for  determining  the  degree,  and  inserted  them  in 
this  work,  in  their  appropriate  places.  At  common 
law  every  unlawful  killing  of  a  human  being,  with 
malice  aforethought,  was*  punishable  by  death,  but  as 
such  killings  dififered  greatly  fVom  each  other  in  the 
degree  of  atrociousness,  the  manifest  injustice  of  involv- 
ing them  all  in  the  same  punishment  led  to  the  enact- 
ment of  statutes  dividing  murder  into  two  degrees,  and 
afiSxing  to  murders  of  the  second  degree  milder  punish- 
ments than  to  those  of  the  first.  Among  the  first  enact- 
ments to  this  end  was  the  Pennsylvania  statute  of  April 
22d,  1794,  of  which  ours  is  a  copy.  Since  the  enact- 
ment of  the  ibrmer,  no  subject  has  been  the  source  of 
more  patient  judicial  investigation  than  the  distinction 
between  the  two  degrees  of  murder.  The  jurist  and 
the  student,  in  passing  over  the  numerous  actjudications 
upon  this  most  important  subject,  found  it  involved  in 
obscurity.  After  all  that  had  been  written  upon  this 
topic,  it  remained  for  the  Supreme  Court  of  this  State 
to  be  the  first  to  draw  the  distinction  between  the  two 
degrees  of  murder,  in  language  so  clear,  explicit,  and 
satisfactory  as  to  put  the  matter  forever  at  rest.  In 
The  People  vs.  Yincente  Sanchez,  24  Cal.,  p.  29,  Chief 
Justice  Sanderson,  speaking  for  the  Court,  says:  "In 
,  dividing  murder  into  two  degrees,  the  Legislature  in- 
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tended  to  assign  to  the  first,  as  deserving  of  greater  pun- 
if^hmcnt,  all  murders  of  a  cruel  and  aggravated  charac- 
ter; and  to  the  second,  all  other  kinds  of  murder  which 
are  murder  at  common  law;  and  to  establish  a  test  by 
which  the  degree  of  every  case  of  murder  may  be  readily 
ascertained.    That  test  may  be  thus  stated :  Is  the  killing 
willful  (that  Ts  to  say,  intentional),  deliberate,  and  pre- 
meditated?   If  it  is,  the  case  falls  within  the  first,  and 
if  not,  within  the  second  degree.    There  are  certain 
kinds  of  murder  which  carry  with  them  conclusive  evi- 
dence of  premeditation.     Thesse  the  Legislature  has 
enumerat^fd  in  the  statute,  and  has  taken  upon  iti>elf 
the  responsibility  of  saying  that  they  shall  be  deemed 
and  held  to  be  murder  of  the  first  degree.    These  cases 
are  of  two  classes.    First,  where  the  killing  is  perpe- 
trated by  means  of  poison,  etc.    Here  the  means  used 
is  held  to  be  conclusive  evidence  of  premeditation. 
The  second  Is,  where  the  killing  is  done  in  the  perpe- 
tration or  the  attempt  to  perpeti-ate  some  one  of  the 
felonies  enumerated  in  tlie  statute.    Here  the  occasion 
is  made  conclusive  dvidence  of  premeditation.    "Where 
the  case  comes  within  either  of  these  classes,  the  test 
question — *Is  the  killing  willful,  deliberate,  and  pre- 
meditated?'— is  answered  by  the  statute  itself,  and  the 
jury  have  no  option  but  to  find  the  prisoner  guilty  in 
the  first  degree.    Hence,  so  far  as  these  two  classes  are 
eonccnicd,  all  difilculty  as  to  the  question  of  dogit^e  is 
removed  by  the  statute.    But  there  is  another  and 
much  larger  class  of  cases  included  in  the  definition  of 
murder  in  the  first  degree,  which  are  of  ^qual  cruelty 
and  aggravation  with  those  enumerated,  and  which, 
owing  to  the  dififerent  and  countless  forms  which  mur- 
der assumes,  it  is  impossible  to  describe  in  the  statute. 
In  this  class  the  Legislature  leaves  the  jury  to  deter- 
mine, from  all  the  evidence  before  them,  the  degree  of 
crime,  but  prescribes  for  the  government  of  their  delib- 
erations, the  same  test  which  has  been  used  by  itself  in 
determining  the  degree  of  tlie  other  two  classes,  to  wit: 
the  deliberate  and  preconceived  intent  to  kill.    Thus 
the  three  classes  of  cases  which  constitute  murder  of 
the  first  degree  are  made  to  stand  upon  the  same  prin- 
ciple.   It  is  only  in  the  latter  class  of  cases  that  any 
difiOiculty  is  experienced  in  drawing   the   distinction 
between  murder  of  the  first  and  murder  of  the  second 
degree,  and  this  difiiculty  is  more  apparent  than  real. 
The  unlawful  killing  must  be  accompanied  with   a 
deliberate  and  clear  intent  to  take  life,  in  order  to  con- 
stitute murder  of  the  first  degree.    The  intent  to  kill 
must  be  the  result  oT  deliberate  premeditation;  it  must 
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be  formed  upon  a  preexisting  reflection,  and  not  upon 
a  sudden  heat  of  passion  sufficient  to  preclude  the  Ijlea 
of  deliberation.  There  need  be  no  appreciable  space 
of  time  between  the  intention  to  kill  and  the  act  of 
killing;  they  may  be  as  instantaneous  as  successive 
thoughts  of  the  mind.  It  is  only  necessary  that  the 
act  of  killing  be  preceded  by  a  concurrence  of  will, 
deliberation,  and  premeditation  on  the  part  of;  the 
slayer;  and  if  such  is  the  case,  the  killing  is  murder  of 
the  first  degree,  no  matter  how  rapidly  these  acts  of  the 
mind  may  succeed  each  other,  or  how  quickly  they 
may  be  followed  by  the  act  of  killing." — See,  also, 
People  vs.  Bealoba,  17  Cal.,  p.  389;  People  vs.  Foren, 
25  Cal.,  p.  361;  People  vs.  Pool,  27  Cal.,  p.  572;  People 
vs.  Nichol,  34  Cal.,  p.  211;  People  vs.  Long,  39  Cal., 
p.  694.  So  far  as  the  degree  is  concerned  no  presump- 
tion arises  from  the  mere  fact  of  killing.— People  vs. 
Belencia,  21  Cal.,  p.  544. 

100.  (§  21.)  Every  person  guilty  of  murder  in  the 
first  degree  shall  suffer  death,  and  every  pei'son  guilty 
of  murder  in  the  second  degree  is  punishable  by  im- 
prisonment in  the  State  Prison  not  less  than  ten  years. 

191.  (§  39.)  The  rules  of  the  common  law,  distin- 
guishing the  killing  of  a  master  by  his  servant,  and  of 
a  husband  by  his  wife,  as  petit  treason,  are  abolished, 
and  the^e  ^ofl:enses  are  homicides,  punishable  in  the 
manner  prescribed  by  this  Chapter. 

Note.— Petit  treason,  according  to  the  statute  of  25 
Edw.  Ill,  Chap.  2,  might  happen  three  ways:  by  a  ser- 
vant killing  his  master,  a  wife  her  husband,  or  an  eccle- 
siastical person  (either  secular  or  regular)  his  superior,  to 
whom  he  owed  faith  and  obedience.  Petit  treason  was 
but  an  aggravated  degree  of  murder.  The  distinction 
between  it  and  murder  was  abolished  in  England  by 
statute  of  9  Geo.  lY ,  Chap.  31,  Sec.  2.  The  punishment 
of  petit  treason  in  a  man  was  to  be  drawn  and  quar- 
tered; in  a  woman  to  be  drawn  and  burned.— 4  Bl. 
Com.,  p.  204. 

192.  Manslaughter  is  the  unlawful  killing  of  a 
human  being,  without  malice.     It  is  of  two  kinds: 

1.  Voluntary — upon  a  sudden  quarrel  or  heat  of 
passion. 
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2.  Involuntary — ^in  the  commission  of- an  unlawful 
act.  Dot  amounting  to  felony;  or  in  the  commission  of 
a  lawful  act  which  might  produce  death,  in  an  unlaw- 
ful manner,  or  without  due^caution  and  circumspection. 

Note. — This  section  embodies  the  material  portions 
of  Sections  22,  23, 24,  and  25  of  the  Crimes  and  Punish- 
ment Act  of  1850.  (Stats.  1850,  p.  229.) 

Malice. — The  distinguishing  feature  between  murder 
and  manslaughter  is  tho  presence  or  absence  of  malice. 
If  mnlice  enter  into  the  unlawful  act  by  which  death  is 
caused,  the  crime  is  murder;  but  if  malice  be  wanting, 
it  is  but  manslaughter. — 2  Wharton*8  Cr.  Law,  Sec. 
832.  No  words  of  reproach,  however  grievous,  are 
sufficient  provocation  to  reduce  the  offense  of  an  inten- 
tional homicide  from  murder  to  manslaughter. — People 
vs.  Butler,  8  Cal.,  p.  435.     . 

Subd.  1. — Wharton  defines  voluntary  manslaughter 
to  be  *Uhe  unlawful  killing  of  another,  without  malice, 
on  sudden  quarrel  or  in  heat  of  passion.'' — 2  Wharton 
Cr.  Law,  p.  932.  If,  upon  a  sudden  quarrel,  two  per- 
sons fight,  and  one  of  them  kills  the  other,  this  is 
vo]unt}\ry  manslaughter;  and  so,  if  they  upon  such 
occaf^ion  go  out  and  fight,  for  this  is  one  continued  act 
of  passion.  So,  altio,  if  a  man  be  greatly  provoked  by 
any  gross  indignity  and  immediately  kills  his  aggressor, 
it  is  voluntary  manslaughter;  it  is  not  excusable  homi- 
cide, because  it  is  not  in  self-defense;  nor  is  it  murder, 
for  malice  is  wanting. — i  Bl.  Com.,  p.  191;  1  Hawk. 
P.  C,  Chap.  30,  Sec.  3;  1  Hale  P.  C,  p.  449;  2  Wliar- 
ton*s  Cr.  Law,  Sec.  932;  Wharton  on  Homicide,  pp. 
35-417:  Stokes  vs.  State,  18  Geo.,  p.  17;  State  vs.  Norris, 
1  Hay.,  p.  429.  In  cases  of  mutual  combat,  in  order  to 
reduce  the  offense  to  manslaughter,  it  must  appeac 
that  the  contest  was  waged  on  equal  terms  and  no  undue 
advantage  was  sought  or  taken  by  the  defendant. — 
People  vs.  Sanchez,  24  Cal.,  p.  17. 

Subd.  2. — "  Involuntary  manslaughter  is  where  a 
man  doing  an  unlawful  act,  not  amounting  to  a  felony, 
by  accident  kills  another." — 2  Wharton's  Cr.  Law,  Sec. 
933;  Com.  vs.  Thompson,  f5  Mass.,  p.  134;  Studstill  vs. 
,  State,  7  Geo.,  p.  2.  Or  where  a  person  does  an  act, 
lawful  in  itself,  but  in  an  unlawful  manner,  and  death 
ensues  from  the  act. 

198.     (§  26.)     Manslaughter  is  punishable  by  im-  Punish- 
prisonment  in  the   State  l^rison  not  exceediujs:  ten  man-^ 

'^  °  slaughter. 

jears- 
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Beoea^ed 
must  die 
within  a 
year  and  a 
day. 


Excusable 
homicide. 


Justifiable 
homicide 
by  public 


>ffi 


omcers. 


104.  (§  27.)  To  make  the  killing  either  miirder  or 
manslaughter,  it  is  requisite  that  the  party  die  within 
a  year  and  a  day  after  the  stroke  received  or  the  cause 
of  death  administered;  in  the  computation  of  which 
the  whole  of  the  day  on  which  the  act  was  done  shall 
be  reckoned  the  liret. 

NoTK. — This  section  affirm?  the  common  law  rule. — 
2  Bishop  Cr.  Law,  Sec.  655;  State  vs.  Orrell,  1  Dev., 
p.  139.  "  Fractions  of  a  day  are  not  regarded,  con- 
sequently it  makes  no  difference  in  the  computation 
whether  the  stioke  or  death  is  in  the  morning  or  after- 
noon."— Id. 

195.     Homicide  is  excusable  in  the  following  cases: 

1.  When  committed  by  accident  and  misfortune,  in 
lawfully  correcting  a  child  or  servant,  or  in  doing  any 
other  lawful  act  by  lawful  means,  with  usual  and 
ordinary  caution,  and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in 
the  heat  of  passion,  upon  any  sudden  and  sufficient 
provocation,  or  upon  a  sudden  combat,  when  no  undue 
advantage  is  taken,  nor  any  dangerous  weapon  used, 
and  when  the  killing  is  not  done  in  a  cruel  or  unusual 


manner. 


Note.— 4  Bl.  Com.,  p.  182;  2  Bishop's  Cr.  Law, Sec 
692;  2  Wharton's  Gr.  Law,  Sec.  934. 


196.  Homicide  is  justifiable  when  committed  by 
public  officers  and  those  acting  by  their  command  in 
their  aid  and  assistance,  either — 

1.  In  obedience  to  any  judgment  of  a  competent 
Court;  or, 

2.  When  necessarily  committed  in  overcoming  actual 
resistance  to  the  execution  of  some  legal  process,  or  in 
the  discharge  of  any  other  legal  duty;  or,  , 

3.  When  necessarily  committed  in  retaking  felons 
who  have  been  rescued  or  have  escaped,  or  when 
necessarily  committed  in  arresting  persons  ch&rged 
with  felony,  and  who  are  fleeing  from  justice  or  resist- 
ing such  arrest. 
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Note.— ift<6d.  1.— 4  Bl.  Com.,  p.  1781;  2  Wharton's 
Am.  Law,  Sec.  986;  2  Bishop's  Or.  Law,  Sec.  540; 
State  vs.  Smith,  82  Me.,  p.  869.  But  the  execution 
must  be  in  strict  accordance  with  the  judgment.  If 
a  person  is  condemned  to  be  hanged  and  the  Sheriff 
,  behead  him  this  is  murder.— 1  Hale  P.  C,  p.  433.  And 
the  same  is  true  if  any  person  not  authorized  executes 
the  sentence  of  death. — 2  Bishop's  Gr.  Law,  Sees.  540, 
584. 

Subd,  2.-4  Bl.  Com.,  p.  179;  2  Wharton's  Or.  Law, 
Sec.  937;  Wharton  on  Homicide,  pp.' 36,  211. 

Subd.  3.-4  Bl.  Com.,  p.  179;  1  Hale  P.  C,  p.  494; 
1  East.  P.  C,  p.  298;  see  People  vs.  Pool,  27  Cal.,  p. 
672. 

197.    Homicide  is  also  justifiable  when  committed  justifiable 

1  homicido 

by  any  person  in  either  of  the  following  cases:  by  other 

1.  Wh6n  resisting  any  attempt  to  murder  any  per- 
^n,  or  to  commit  a  felony,  or  to  do  some  great  bodily 
injury  upon  any  person;  or, 

2.  When  committed  in  defense  of  habitation,  prop- 
erty, or  person,  against  one  who  manifestly  intends  or 
endeavors,  by  violence  or  surprise,  to  commit  a  felony, 
or  against  one  who  manifestly  intends  and  endeavors, 
in  a  violent,  riotous  or  tumultuous  manner,  to  enter 
the  habitation  of  another  for  the  purpose  of  offering 
violence  to  any  person  therein;  or, 

3.  When  committed  in  the  lawful  defense  of  such 
person,  or  of  a  wife  or  husband,  parent,  child,  master, 
mistress,  or  servant  of  such  person,  when  there  is  rea- 
sonable ground  to  apprehend  a  design  to  commit  a 
felony  or  to  do  some  great  bodily  injury,  and  imminent 
danger  of  such  design  being  accomplished;  but  such 
person,  or  the  person  in  whose  behalf  the  defense  was 
made,  if  he  was  the  assailant  or  engaged  in  mortal 
combat,  must  really  and  in  good  feith  have  endeavored 
to  decline  any  further  struggle  before  the  homicide 
was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by 
lawful  ways  and  means,  to  apprehend  any  person  for 


88  Penal  Code. 

any  felony  committed,  or  in  lawftilly  Buppressing  any 
riot,  or  in  lawfully  keeping  and  preserving  the  peace. 

NoTK. — ^The  three  preceding  sections  are  based  upon 
Sections  29,  31,  32,  33,  34,  and  35  of  the  Crimes  and 
Punishment  Act  of  1850.-~Statfl.  18^  P*  229.  The 
Commission  have  modified  the  language,  making  it 
accord  in  many  respects  with  that  of  the  New  York 
Penal  Code,  Sections  260,  261,  and  262.  The  legal 
effect,  however,  has  not  been  changed. 

Subd.  1. — Where  a  known  felony  is  attempted  upon 
the  person,  any  other  person  present  may  interpose  to 
,  prevent  the  mischief,  and  if  death  ensue  the  party 
interposing  will  be  justifiable. — Wharton  on  Homicide, 
p.  230;  Com.  vs.  Daley,  4  Penn.  L.  J.,  p.  153;  1  East. 
P.  C,  p.  271;  Com.  vs.  Riley,  Thatcher»8  C.  C,  p. 
471.  But  this  subdivision  goes  farther  and  extends  the 
right  to  interpose  even  to  the  taking  of  life  in  resisting^ 
an  attempt  to  do  great  bodily  injury  to  another.  If  A. 
may  kill  B  to  prevent  the  commission  of  a  great  bodily 
injury  upon  himself,  it  is  difficult  to  see  why  a  by- 
stander may  not  so  act  in  protection  of  A. 

Subd.  2.— Wharton  on  Homicide,  pp.  230,  432. 

Sfubd,  3.— 4  Bl.  Com.,  p.  184;  U.  S.  vs.  Vigol,  2 
Dallas,  p.  346;  People  vs.  Doe,  1  Mann.  (Mich.),  p. 
451;  Oliver  vs.  State,  17  Ala.,  p.  573;  People  vs.  Mc- 
Leod,  1  Hill,  p.  377;  State  vs.  Morgan,  3  Iredell,  p. 
186.  What  the  nature  of  the  assault  must  be. — Wliar- 
ton  on  Homicide,  p.  212.  How  far  and  when  retreat  la 
necessary. — Id.,  p.  213.  What  certainty  must  exist  as 
to  felonious  intent. — Id.,  p.  214. 

Subd,  4.— Wharton  on  Homicide,  p.  235;  State  vs. 
Anderson,  1  Hill,  p.  327. 

Generally.— People  vs.  Arnold,  15  Cal.,  p.  4^6; 
People  vs.  Batchelder,  27  Cal.,  p.  69;  People  vs.  Camp- 
bell, 30  Cal.,  p.  312;  People  vs.  Pool,  27  Cal.,  p.  572; 
People  vs.  Sooggius,  37  Cal.,  p.  735. 

Bare  fear         108.     (§30.)     A  bare  fear  of  the  commission   of 

not  to 

ingify  any  of  the  offenses  mentioned  in  Subdivisions  2  and 
8  of  the  preceding  section,  to  prevent  which  homi- 
cide may  be  lawfully  committed,  is  not  sufficient  to 
justify  it.  But  the  circumstances  must  be  sufficient 
to  excite  the  fears  of  a  reasonable  person,  and  the 
party  killing  must' have  acted  under  the  influence  of 
such  fears  alone. 
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Note. — Weakness  of  mind,  fear,  and  excitement  of 
defendant,  produced  by  the  violence  of  the  deceased, 
will  not  justify  the  homicide. — People  vs.  Hurley,  8 
CaL,  p.  390;  People  vs.  Lombard,  17  Cal.,  p.  316.  In 
Shorter  vs.  People,  2  Comstock,  p.  197,  said  Bronson, 
J.,  speaking  for  the  Court: 

**  When  one  who  is  without  fault  himself  is  attacked 
by  another  in  such  a  manner  or  under  such  circum- 
stances as  to  furnish  reasonable  ground  for  apprehend- 
ing a  design  to  take  away  his  life,  or  do  him  some 
great  bodily  harm,  and  there  is  reasonable  ground  for 
believing  the  danger  imminent  that  such  design  will 
be  accomplished,  I  think  he  may  safely  act  upon  ap- 
pearances and  kill  the  assailant,  if  that  be  necessary  to 
avoid  the  apprehended  danger;  and  the  killing  will  be 
justifiable,  although  it  may  afterwards  turn  out  that 
the  appeariuices  were   false,  and   there  was  in  fact 
neither  design  to  do  him  serious  injury  nor  danger  that 
it  would  be  done.    He  must  decide  at  his  peril  upon 
the  force  of  the  circumstances  in  which  he  is  placed, 
for  that  is  a  matter  which  will  be  subject  to  judicial 
review.    But  he  will  not  act  at  the  peril  of  making  that 
guilt,  if  appearances  prove  false,  which  would  be  iqno- 
cence  had  they  proved  true.    I  cannot  better  illustrate 
my  meaning  than  by  taking  the  case  put  by  Judge 
(afterwards  Chief  Justice)  Parker,  of  Massachusetts,  on 
the  trial  of  Thomas  O.  Self  ridge:  *  A,  in  the  peaceable 
pursuit  of  his  aflairs,  sees  B  walking  rapidly  towards 
him  with  an  outstretched  arm  and  a  pistol  in  his  hand, 
and  using  violent  menaces  against  his  life  as  he  ad- 
vances.   Having  approached  near  enough  in  the  same 
attitude  A,  who  has  a  club  in  his  hand,  strikes  B  over 
the  head  before  or  at  the  instant  the  pistol  is  dis- 
charged, and  of  the  wound  B  dies.    It  turns  out  that 
the  pistol  was  loaded  with  powder  only,  and  that  the 
real  design  of  B  was  only  to  terrify  A.'    Upon  this 
ca«e  the  Ju^ge  inquires,  'will  any  reasonable  man  say 
that  A  is  more  criminal  than  he  would  have  been  if 
there  had  been  a  bullet  in  the  pistol  ?    Those  who  hold 
such  doctrine  must  require  that  a  man  so  attacked 
must,  before  he  strikes  the  assailant,  stop  and  ascertain 
how  the  pistol  was  loaded — a  doctrine  which  would  en- 
tirely take  away  the  right  of  self-defence.    And  when 
it  is  considered  that  the  jury  who  try  the  cause,  and 
not  the  party  killing,  are  to  judge  of  the  reasonable 
grounds  of  his  apprehension,  no  danger  can  be  supposed 
to  flow  from  this  principle.'    The  Judge  had  before 
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instructed  the  Jury  that  *'  when,  from  the  nature  of  the 
attack,  there  U  reasonable  ground  to  belicTe  that  there 
is  a  design  to  destroy  his  life,  or  commit  any  felony 
upon  his  person,  the  killing  of  the  assailant  will  be 
excusable  homicide,  although  it  should  afterwards 
appear  that  no  felony  was  intended.' — Selfridge's  Trials 
p.  160;  1  Russ.  on  Grime,  p.  690,  ed.  of  '24;  p.  485,  note, 
ed.  of  ^86.  To  this  doctrine  I  fully  subscribe.  A  different 
rule  would  lay  too  heavy  a  burden  upon  poor  humanity. 

**  I  have  stated  the  case  of  Selfridge  the  more  fully 
because  it  is  not  only  an  authority  in  point  but  it  is  one 
which  the  revisers  professed  to  follow  in  framing  our 
statute  touching  this  question. 

**  I  shall  not  stop  to  consider  the  common  law  dis- 
tinctions between  justifiable  and  excusable  homicide, 
because  our  statute  has  placed  killing  in  self  defence 
under  the  head  of  justifiable  homicide. — 2  R.  S.,  p. 
660,  Sec.  3. 

**  The  Massachusetts  case  lays  down  no  new  doctrine. 
The  same  principle  was  acted  on  in  Levett's  Case,  re- 
cited by  Jones,  J.,  in  Cook's  Case,  Cro.  Car.,  p.  538,  to 
the  following  effect:  Levett  was  in  bed  with  his  wife, 
and  asleep,  in  the  night,  when  the  servant  ran  to  them, 
in  fear,  and  told  them  that  thieves  were  breaking  open 
the  house.    He  arose  suddenly,  and  taking  a  drawn 
rapier  in  his  hand,  went  down  and  was  searching  the 
entry  for  the  thieves,  when  his  wife  espying  some  one 
whom  she  knew  not  in  the  buttery,  cried  out  to  her 
husband,  in  great  fear,  *hero  they  be  that  would  undo 
us.'  Levett  thereupon  hastily  entered  the  buttery  in  the 
dark,  not  knowing  who  was  there,  and  thrusting  with  his 
rapier  before  him,  killed  Frapces  Freeman,  who  was 
lawfully  in  the  house,  and  wholly  without  fault.    On 
these  facts,  found  by  special  verdict,  the  Court  held 
that  it  was  not  even  a  case  of  manslaughter,  and  the 
defendant  was  wholly  acquitted.     Now  here  the  de- 
fendant acted  upon  information  and  appearances  which 
were  wholly  false;  and  yet  as  he  had  reasonable  ground 
for  believing  them  true  he  was  held  guiltless.    Foster, 
(Crown  Law,  p.  299)  says  of  this  case,  'possibly  it 
might  have  been  better  ruled  manslaughter  at  common 
law,  due  circumspection  not  having  been  used.'    I  do 
nqt  understand  him  as  questioning  the  principle  of  the 
decision,  but  as  only  expressing  the  doubt  whether  the 
principle  was  properly  applied.     He  calls  it  nothing 
more  than  a  case  of  manslaughter,  when,  if  a  man 
may  not  act  upon  appearances,  it  was  a  plain  case  of 
murder.    So  far  as  I  have  observed,  no  other  writer 
upon  criminal  law  has  questioned,  in  any  degree,  the 
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decision  in  Levett's  case;  and  most  of  them  have  fully 
approved  it.  East,  in  his  Pleas  of  the  Crown  (Vol.  1, 
pp.  274»  275),  has  done  bo.  Hale  (1  P.  C,  pp.  42,  474) 
mentions  it  among  cases  where  i^orance  of  the  fact  . 
will  excuse  from  all  blame.  Hawkins  (1  P.  C,  p.  84, 
Curwood*s  ed.)  says  the  killing  had  not  the  appearance 
of  a  fault.  Russell  (on  Crimes,  Vol.  1,  p.  550,  ed.  of 
1836)  approves  the  decision,  which  he  introduces  with 
the  remark  that  *  important  considerations  will  arise 
in  cases  of  this  kind  [he  was  speaking  of  homicide  in 
defense  of  one's  person,  habitation  or  property]  as  to 
the  grounds  which  the  party  killing  had  for  supposing 
that  the  person  slain  had  a  felonious  design  against 
him;  more  esp)ecially  where  it  afterwards  appears  that 
no  such  design  existed.'  Soscoe  (Crim.  Ev.,  p.  639) 
says,  *  it  is  not  essential  that  an  actual  felony  should 
be  about  to  be  committed  in  order  to  justify  the  kill- 
ing. If  the  circumstances  are  such  as  that,  after  all 
reasonable  caution,  the  party  suspects  that  the  felony 
is  about  to  be  immediately  committed,  he  will  be  justi- 
fied.' And  he  then  gives  Levett's  case  as  an  example. 
**  Tlie  case  of  Sir  Wm.  Hawksworth,  who,  through 
his  own  fault,  was  shot  by  the  keeper  of  his  park,  who 
took  him  for  a  stranger  who  had  come  to  destroy  the 
deer,  went  upon  the  same  principle. — 1  Hale's  P.  C,  p. 
40;  1  East  P.  C,  p.  275;  1  Russ.  on  Cr.,  p.  549.  Other 
cases  are  put  in  the  books  where  the  killing  will  be  jus- 
tified by  appearances,  though  they  afterwards  provo 
false.  A  General,  to  try  the  vigilance  or  courage  of 
his  sentinel,  comes  upon  the  sentinel  in  the  night  in  the 
posture  of  an  enemy,  and  is  killed.  There  the  ignor- 
ance of  the  sentinel  that  it  was  his  General,  and  not  an 
enemy,  will  justify  the  killing.— 1  Hale's  P.  C,  p.  40;  1 
East  P.  C.,  p.  275;  1  Russ.,  p.  540.  The  case  mentioned 
by  Lord  Hale,  which  was  before  him  at  Peterborough, 
where  a  servant  killed  his  master,  supposing  he  was 
shooting  at  deer  in  the  corn,  in  obedience  to  his  mas- 
ter's orders,  belongs  to  the  same  class. — 1  Hale's  P.  C, 
pp.  40,  476.  1  Russ.,  p.  540.  In  Rampton's  Case,  Kel- 
yngRep.,  p.  41,  the  defendant  killed  his  wife  with  a  pis- 
tol which  he  had  found  in  the  street,  after  ascertaining, 
as  he  supposed,  by  a  trial  with  the  ramrod,  that  it  was 
not  loaded,  though  in  fact  it  was  charged  with  two  bul- 
lets. This  was  adjudged  to  be  manslaughter,  and  not 
merely  misadventure.  Foster  (Crown  Law,  pp.  263, 264) 
calls  this  a  hard  case,  and  thinks  the  man  should  have 
been  wholly  acquitted,  on  the  ground  that  he  exercised 
due  caution — the  utmost  caution  not  being  necessary  in 
such  cases.    But  if  the  decision  was  right,  as  I  am  in- 
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clined  to  think  it  was,  for  the  want  of  proper  caution, 
still  the  case  goes  on  the  ground  that  the  degree  of  guilt 
may  be  affected  by  appearances  which  afterwards  prove 
false;  for  if  he  had  not  tried  the  pistol  it  would  have 
been  murder.  Foster  (p.  265)  mentions  a  case  which 
was  tried  before  him,  where  the  prisoner  had  shot  his 
wife  with  a  gun  which  he  supposed  was  not  loaded.  The 
Judge,  being  of  opinion  that  the  prisoner  had  reason- 
able ground  to  believe  that  the  gun  was  not  loaded, 
directed  the  jury  that  if  they  were  of  the  same  opinion 
they  should  acquit  the  prisoner;  and  he  was  acquitted. 
In  Meade's  Case,  1  Lewin's  Cr.  Cas.,  p.  184,  the  pris- 
oner had  killed  with  a  pistol  one  of  a  great  number  of 
persons  who  came  about  his  house  in  the  night  time, 
singing  songs  of  menace  and  using  violent  language. 
Holroyd,  J.,  told  the  jury  that  if  there  w^as  nothing 
but  the  song,  and  no  appearance  of  violence — if  they 
believed  there  was  no  reasonable  ground  for  appre- 
hending danger,  the  killing  was  murder.  And  in  The 
People  vs.  Kector,  19  Wend.,  p.  569,  Cowen,  J.,  said, 
alarm  on  the  part  of  the  prisoner,  on  apparent  though 
unreal  grounds,  was  pertinent  to  the  issue.  In  The 
U.  S.  vs.  Wiltberger,  3  Wash.  C.  C,  pp.  515,  521,  the 
Judge  told  the  juzy  that,  for  the  purpose  of  justify iug 
the  killing,  the  intent  of  the  deceased  to  commit  a 
felony  must  be  apparent',  which  would  be  sufficient, 
altiiough  it  should  afterwards  turn  out  that  the  real  in- 
tention was  less  criminal,  or  even  innocent.  He  after- 
wards added  that  the  danger  must  be  imminent — 
meaning,  undoubtedly,  that  it  must  wear  that  appear- 
ance. The  State  vs.  Wells,  1  Cox,  N.  J.  Kep.,  p.  424, 
is  entirely  consistent  with  this  doctrine.  The  Supreme 
Court  of  Tennessee  has  gone  still  further,  and  held 
that  one  who  kills  another,  believing  himself  in  dan- 
ger of  great  bodily  harm,  will  be  justified,  although 
be  acted  from  cowardice,  and  without  any  sufficient 
ground,  in  the  appearance,  for  the  killing. — Grainger 
vs.  State,  5  Yerger,  p.  459.  This  was,  I  think,  going 
too  far.  It  is  not  enough  that  the  party  believed  him- 
self in  danger,  unless  the  facts  and  circumstances  were 
such  that  the  jury  can  say  he  had  reasonable  gTx>unds 
ioT  his  belief. 

**  We  have  been  referred  to  two  cases  where  it  was 
said,  in  substance,  that  the  killing  must  be  necessary. — 
Begina  vs.  Smith,  8  Car.  &  Pay.,  p.  160,  and  Regina 
vs.  Bull,  9  id.,  p.  22.  And  other  authorities  to  the 
same  effect  might  have  been  cited.  The  life  of  a  hu- 
man being  must  not  be  taken  upon  slight  grounds; 
there  must  be  a  necessity,  either  actual  or  apparent, 


Penal  Cods.  98 

for  the  killing,  or  it  cannot  be  justified.  That,  I  think, 
IB  all  that  was  meant  by  such  remarks  as  have  been 
mentioned.  The  unqualified  language  that  the  killing 
must  be  necessary  has,  I  think,  never  been  used  when 
attention  was  directed  to  the  question  whether  the 
accused  might  not  safely  act  upon  the  facts  and  cir- 
cumstances as  they  were  presented  at  the  time.  I 
have  met  with  no  authority  for  saying  that  a  homicide 
which  would  be  justifiable  had  appearances  proved 
true  will  be  criminal  when  they  prove  false. 

**  But  it  is  said  that  our  statute  has  changed  the  rule 
of  the  common  law  on  this  subject,  and  that  there 
must  in  fact  be  'danger  of  great  bodily  harm  or  the 
killing  cannot  be  justified.  We  know  that  such  a 
change  was  not  intended  by  the  revisers,  for  they  said 
in  their  notes  that  the  provision  was  *  according  to  the 
views  of  most  of  the  writers  on  the  subject,  and  the 
express  decisions  in  Massachusetts  and  ^'ew  Jersey.' 
Those  writers  and  decisions  have  already  been  noticed. 
As  I  read  the  statute,  it  afi^rms  the  rule  of  the  common 
law.  The  words  are,  homicide  in  self  defense  is  justi- 
fiable '  when  there  shall  be  a  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injury,  and  there  shall  be  imminent 
danger  of  such  design  being  accomplished.' — 2  R.  S., 
p.  660,  Sec.  3,  Subd.  2.  The  words  '  imminent  danger,' 
in  the  last  branch  of  the  clause,  do  not  mean,  as  the 
argument  for  the  prisoner  assumes,  that  there  must  be 
an  impending  evil  which  is  ready  to  fall ;  but  only  that 
there  is  a  threatened  evil,  or  one  which  appears  as  if  it 
were  ready  to  fall.  Thei*e  must  be  reasonable  ground 
to  apprehend  a  wicked  design,  and  apparent  danger 
that  such  design  will  be  accomplished.  It  is  enough, 
by  the  express  words  of  the  statute,  that  there  is  rea- 
sonable ground  to  apprehend  a  wicked  design;  and  it 
is  absurd  to  suppose  that  such  a  provision  was  imme- 
diately followed  by  another,  that  the  danger  of  the  ap- 
prehended design  being  accomplished  must  be  actual, 
and  not  merely  apparent.  Such  a  construction  would 
make  the  last  part  of  the  clause  nullify  the  first;  for  if 
there  must  be  actual  danger  that  the  design  will  be 
accomplished  there  must  of  necessity  be  an  actual  de- 
sign to  be  accomplished." 

In  Grainger  vs.  The  State,  5  Yerger,  p.  469,  "  the 
plaintiflf  in  error  was  indicted  in  the  Circuit  Court  of 

Henry  County  for  the  murder  of Broach,  was 

tried,  convicted,  and  moved  for  a  new  trial  on  several 
grounds.  His  motion  was  overruled,  and  sentence  of 
death  being  passed  upon  him,  he  appealed  in  error  to 
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this  Court.    The  bill  of  exceptions  shows  the  following 
facts  viz:  On  the  9th  of  July,  1829,  Broach,  the  de- 
ceased, and  Heuj^on,  were  at  Norwood's.     Late  in  the 
evening  Grainger  came  there  and  had  his  gun  with  him, 
which  he  genei-ally  carried,  boing  a  hunter.     Broach 
and  Henson  were  drinking  cordial;  Broach  asked  Grain- 
ger to  drink  with  them;  lie  replied  that  he  did  not  drink 
cordial,  but  would  drink  whisky,  and  called  for  an  half 
pint.     Broach  and  Henson  diank  three  half  pints  of 
cordial,  and  Giainger  the  half  pint  of  whisky.    All 
this  time  Broach  and  Grainger  seemed  friendly.    Grain- 
ger was  setting  off  for  home;  Henson  asked  him  to  wait 
for  Broach;  Grainger  replied  he  knew  Broach,  that  he 
would  not  go  till  he  chose,  and  declined  waiting  for 
him.      Henson   went   into    the  house    and  requested 
Broach  to  go;  he  then  rcturn(»d,  and  he  and  Grainger 
set  off  together,  leaving  Broach  at  Norwood's.    Henson 
was  on  foot  and  Grainger  liding.     The  latter  invited 
Henson  to  get  up  bc^hind  him,  which  he  did.    About 
three  eighths  of  a  mile  from  Noi*wood's  Broach  over- 
took them,  riding  at  a  fast  gate.    He  immediately  com- 
menced a  quarrel  with  Grainger,  by  charging  him  with 
having  spoken  disropectfullj'  of  him,  and  that  he  had 
held  his   negroes  till   the  children  of  Grainger  had 
whipped  them.     Grainger  denied  the  charges,  said  he 
had  not  said  anything  about  Broach,  or  held  his  negroes, 
as  charged.     Broach  j^aid,  *  You  are  a  liar,  and  if  you 
deny  it,  I'll  knock  you  olV  your  horse.'      Grainger  still 
denied  the  charges.    Broach  rode  up  to  him  and  struck 
him  a  violent  blow  on  the  breast.    Grainger  turned 
his  horse  suddenly  away  and  rode  a  short  distance  apart 
from  Broach,  saying  to  witness,  Henson, '  Take  notice, 
I  will  make  him  pay  for  it.'     The  quarrel  and  ill  lan- 
guage continued  for  about  live  eighths  of  a  mile  further, 
when  they  came  to  the  corner  of  Rainey's  fence,  about 
forty  yaids  from  the  house.     Grainger  threw  his  leg 
over  his  horse's  neck  and  lighted  on  the  ground,  turned 
his  horse  to  the  fence,  when  Henson  also  alighted.    At 
this  moment  Broach  also  alighted  from  his   horse; 
Grainger  threw  his  bridle  over  a  rail,  crossed  the  fence 
and  walked  towards  the  house,  saying  to  Henson,  *  You 
are  in  cahoot  with  Broach.'     Henson  said  he   hnd 
nothing  against  Grainger,  who  replied,  *  I  don't  know 
that  you  have.'    The  house  stood  some  ten  yards  in- 
side  of  the  line  of  fence,  and  forty  yards  in  advance 
of    where    the    parties    alighted.      Grainger    walked 
inside,    Broach  and    Henson    outside.      Outside  the 
house  there  was  a  gap.    Rainey,  his  wife,  and  two 
other  women,  were  awakened  from  their  sleep  by  the 
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Tiolent  quarreling.  The  first  Rainey  heard  was  the 
defendant  crying,  *  Rainey  !  Rainey  !*  like  one  afraid 
and  calling  for  help.  The  women  got  up  and  looked 
through  a  crack  of  the  cabin ;  Grainger  was  standing 
two  or  three  yards  from  the  wall,  Broach  advancing 
upon  him,  having  passed  through  the  gap.  Grainger 
said  to  him,  *I  will  shoot  you  if  you  follow  me.' 
Broach  replied,  *I  am  not  afraid  of  your  shooting; 
damn  you,  you  would  not  shoot  a  cat;  shoot !'  Defend- 
ant said,  *  I  have  a  mind  to  shoot  you.'  Broach  said, 
*  Here  I  stand,  shoot !'  Defendant  fired  and  killed 
Broach.  Broach  was  eighteen  or  twenty  feet  from 
Grainger  when  the  gun  fired.  The  witness,  Elizabeth 
Forbes,  could  not  see  Broach  when  he  was  shot,  because 
he  was  in  the  shadow  of  a  trel^  but  Henson,  who  was 
sitting  on  the  fence  in  the  gap,  a  few  yards  off,  could 
see  Brooch,  who  advanced  directly  on  Grainger  without 
stopping,  and  whilst  advancing,  was  shot.  Henson 
also  proves  that  Grainger  said,  when  he  first  crossed 
the  fence,  *  If  Broach  don't  let  me  alone  I  will  shoot 
him.'  Broach  said,  *  You  carry  your  gun  to  defend 
yourself.'  Grainger  replied,  *  I  do  not.'  " 
Catron,  J.,  delivered  the  opinion  of  the  Court: 
*'  The  bill  of  exceptions  shows  that  much  stress,  on 
the  trial,  was  laid  upon  the  blow  given  by  Broach  to 
Grainger,  to  reduce  the  killing  to  manslaughter;  that 
Grainger's  passions  had  not  cooled.  He  never  had  any 
passion ;  he  was  much  alarmed,  and  with  good  cause. 
A  man  was  on  his  horse  behind  him;  he  could  not  get 
away.  Henson  proves  he  did  not  pretend  to  prevent 
Broach  from  whipping  Grainger,  who  believed,  and 
most  probably  rightfully,  that  Henson  was  in  *  cahoot ' 
with  Broach.  It  was  Henson 's  duty  to  have  protected 
Grainger,  or  got  oflf  from  behind  him,  and  left  him  free 
to  escape  from  Broach.  Grainger  used  all  the  means 
in  his  power  to  escape  from  an  overbearing  bully.  He 
was  shuddering  with  fear,  and  his  last  hope  of  protec- 
tion was  defeated  when  Rainey 's  door  continued  closed 
against  him,  and  Rainey  did  not  come  to  his  relief.  He 
shot  only  to  protect  his  person  from  threatened  violence, 
and  that  great.  It  was  certain.  Henson  sat  quietly  on 
the  fence;  the  women  and  Rainey  did  not  open  the 
door;  they  were,  no  doubt,  afraid  of  Broach,  who  dis- 
played the  traits  of  a  reckless  bully,  and  would  have 
attacked  Grainger  the  moment  he  reached  him,  as  well 
in  the  house  as  out  of  it.  It  behooved  Rainey  not  to 
permit  the  attack  in  a  cabin,  amongst  women  and  chil- 
dren, in  the  dark.  *  He  did  right  not  to  open  the  door. 
From  Henson  no  assistance  could  be  hoped;  the  women 
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saw  him  quietly  sitting  on  the  fence,  which,  when 
Broach  crossed,  he  helped  himself  over  by  putting  his 
hand  on  the  shoulder  of  Henson.    These  are  the  facta 
as  presented  by  the  record  before  as.    Was  there  malice 
prepense  in  this  case  of  homicide,  so  as  to  exclude  the 
benefit  of  clergy  within  the  23d  Henry  VIII,  Chap.  IT 
Did  Grainger  displny  a  cold,  deliberate,  and  wicked 
conduct? — a  heart  lost  to  all  social  order  and  fiitally 
bent  on  mischief?    It  cannot  be  believed.    He  behaved 
like  a  timid,  cowardly  man,  was  much  alarmed,  in 
imminent  danger  of  a  violent  and  instant  assault  and 
battery,  and  was  cut  off  from  the  chances  of  probable 
assistance.    That  the  act  was  the  result  of  fear  hardly 
admits  of  doubt.    It  is  equally  certain  to  our  minds 
that  broach  only  designed  to  commit  a  trespass  and 
battery  upon  the  body  of  Grainger,  without  intending^ 
to  kill  him.    If  the  jury  had  believed  that  Grainger 
was  in  danger  of  great  bodily  harm  from  Broach,  or 
thought  himself  so,  then  the  killing  would  have  been 
in  self-defense.     But  if  he  thought  Broach  intended 
to  commit  a  battery  upon  him,  less  violent,  to  prevent 
which  he  killed  Broach,  it  was  manslaughter.    1  Hawk. 
P.  C,  Chap.  28,  Sec.  23;  1  East  C.  L.,  p.  272.     The 
judgment  will  be  reversed,  and  the  cause  remanded  for 
another  trial.*' 

jastifiabie  199.  (§  36.)  The  homicide  appearing  to  be  justi- 
ezonsabie  fiable  or  excusable,  the  person  indicted  must,  upon  his 
Sbie*"'*"^"  *rial,  be  fully  acquitted  and  discharged. 

Note. — Sections  32  and  41,  of  the  Crimes  and  Pun- 
ishment Act  of  1850,  properly  belong  in  the  Criminal 
Practice  Act,  and  the  Commission  have  so  placed 
them. 


CHAPTER  IL 

MATHBM. 


Ci 


SXGTIOK  203.  Mayhem  defined. 

204.  Mayhem,  how  punishable. 

Mayhem         203.     (§  46.)    Every  pei'son  who  unlawfully  and  ma 
liciously  deprives  a  human  being  of  a  member  of  his 
tt  <^  ^.  body,  or  disables,  disfigures,  or  renders  it  useless,  or 
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who  cuts  out  or  disables  the  tongue,  puts  out  an  eye, 
sKts  the  nose,  ear,  or  lip,  is  guilty  of  mayhem. 

NoTB.— The  Code  has  modified  the  language  of 
the  Act  of  1856  (Stats.  1856,  p.  219),  defining  mayhem, 
hut  the  section  has  not  heen  changed  in  substance. 
Mayhem,  at  common  law,  was  such  a  bodily  injury  as 
would  render  a  man  less  able  in  fighting  to  defend 
himself  or  annoy  his  adversary;  but  it  was  not  may- 
hem if  the  injury  only  disfigured;  upon  this  distinc- 
tion, thQ  cutting  ofiT,  disabling,  or  weakening  a  man's 
hand,  or  finger,  or  striking  out  an  eye,  or  fore  tooth, 
or  castrating  him,  are  maims;  but  the  cutting  ofiT  his 
ear,  nose,  etc.,  are  not  such  at  common  law. — 2  Whar- 
ton's Am.  Cr.  Law,  Sec.  1171;  3  Bl.  Com.,  p.  121;  4  id., 
p.  205;  State  vs.  Danforth,  3  Conn.,  p.  112. 

204.  (§  46.)  Mayhem  is  punishable  by  imprison-  Mayhem, 
ment  in  the  State  Prison  not  exceeding  fourteen  ishabie.. 
years. 


CHAPTER  ni. 

KIDNAPPINO. 


Skction  207.  Kidnapping  defined. 

208.  Punishment  of  kidnapping. 

207.  (§§  58,  54,  55.)  Every  person  who  forcibly  Kidnap- 
steals,  takes,  or  arrests  any  person  in  this  State,  and  Se£ed. 
carries  him  into  another  country,  State,  or  county,  or 
who  forcibly  takes  or  arrests  any  person,  with  a  design 
to  take  him  out  of  this  State,  without  having  estab- 
lished a  claim  according  to  the  laws  of  the  United 
States  or  of  this  State,  or  who  hires,  persuades,  entices, 
decoys,  or  seduces  by  false  promises,  misrepresenta- 
tions, or  the  like,  any  person  to  go  out  of  this  State, 
or  to  be  taken  or  removed  therefrom,  for  the  purpose 
and  with  the  intent  to  sell  such  person  into  slavery  or 
involuntary  servitude,  or  otherwise  to  employ  him  for 
his  own  use,  or  to  the  use  of  another,  without  the  firee 
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will  and  consent  of  such  persuaded  person,  is  guilty  of 
kidnapping. 

NoTJC.— 2  Wharton  Cr,  Law,  p.  1211.  The  tenn 
"  kidnapping ''  i?,  by  earlier  writers,  used  to  denote  the 
abduction  of  children  only;  and  this  seems  its  etymo- 
logical meaning. — See  Philips'  World  of  Words; 
Webst.  Diet.;  Johns.  Diet.  Many  accurate  authorities 
employ  it  without  respect  to  the  age  of  the  subject; 
but  confine  it  to  an  abduction  committed  with  intent  to 
export  the  person  injured  out  from  his  own  home, 
State,  or  country,  to  another.-^See  Bell's  Diet.  Law  of 
Scot.;  Bouvier's  Law  Diet.;  Jacobs*  Law  Diet.  Thus, 
the  Kevised  Statutes  of  Illinois,  Vol.  1,  p.  866,  Sees. 
54,  55,  make  false  imprisonment  to  consist  in  a  confine- 
ment or  detention  without  legal  authority,  and  confine 
kidnapping  to  the  offense  of  abducting  and  sending  to 
another  country.  In  Hadden  vs.  The  People,  25  N. 
Y.,  p.  372,  it  has  been  ^lately  held  that  procuring  the 
mtozication  of  a  sailor,  with  the  design  of  getting  him 
on  shipboard,  without  his  consent,  and  taking  him  on 
board  in  that  condition,  is  kidnapping  under  the 
Kevised  Statutes;  and  that  it  is  immaterial  whether 
the  oflTender  did  the  acts,  or  any  of  them,  in  person,  or 
caused  them  to  be  done.  Where  the  intent  and  expec- 
tation is,  in  such  a  case,  that  the  seaman  will  be  carried 
out  of  this  State,  the  offense  is  complete,  although  the 
ship  be  not,  in  fact,  destined  to  leave  the  State. — See 
People  vs.  Chee  Quong,  15  Cal.,  p.  882. 

Punish-  208.     (§  54.)     Kidnapping  is  punishable    by  im- 

kidna^       piisonment  in  the  State  Prison  not  less  than  one  nor 

pins-  . 

more  than  ten  years. 


CHAPTER  IV. 


ROBBEET. 

Skctiok  211.  Robbery  defined. 

212.  What  fear  may  be  an  element  in  robbery. 

218.  Punishment  of  robbery. 

♦ 

Robbery  211.     (§  59.)     Robbery  is  the  felonious  taking  of 

personal  property  in  the  possession  of  another,  from 
his  person  or  immediate  presence,  and  against  his  will, 
accomplished  by  means  of  force  or  fear. 
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KoTS. — Robbery  is  the  fielonions  and  forcible  taking 
of  the  property  of  another  from  his  person,  or  in  his 
presence  against  his  will,  by  violence,  or  by  putting 
him  in  fear. — i  Bl.  Com.,  p.  243;  2  Wharton's  Am. 
Law,  Sec  1695.  It  is  not  necessary  that  the  property 
should  belong  to  the  person  from  whose  possession  it 
was  forcibly  taken.  It  is  requisite,  however,  that  it 
should  belong  to  some  other  person  than  the  defend- 
ant, for  the  owner  of  property  is  not  guilty  of  robbery 
in  taking  it  from  the  possession  of  the  possessor. — Peo- 
ple vs.  Vice,  21  Cal.,  p.  344.  The  taking  must  be  from 
the  person,  or  in  the  presence  of  the  party  robbed. — 
IT.  S.  vs.  Jones,  3  Wash.  C.  C.  R.,  p.  209;  R.  vs. 
Grey,  2  East  P.  C,  p.  708;  Com.  vs.  Snelling,  4  Bin- 
ney,  p.  379;  R.  vs.  Hamilton,  8  C.  &  P.,  p.  49.  And 
against  his  will. — Long  vs.  State,  12  Geo.,  p.  293.  If 
'*  force  "  is  used  ^*  fear ''  is  not  an  essential  ingredient 
of  the  crime. — McDaniel  vs.  State,  8  S.  &  M.,  p.  401; 
Com.  vs.  Snelling,  4  Binney,  p.  379;  State  vs.  McCune, 
6  R.  I.,  p.  60;  2  Wharton's  Or.  Law,  Sec.  1698.  In- 
stead of  "felonious,"  the  N.  Y.  Code  uses  the  word 
'* wrongful.''  There  the  definition,  in  Sec.  280,  is: 
''  Robbeiy  is  a  wrongful  taking  of  personal  property 
in  the  possession  of  another,  from  his  person  or  imme- 
diate presence,  and  against  his  will,  accomplished  by 
means  of  force  or  fuar."  In  this  definition  the  word 
*'  wrongfully  "  is  substituted  for  '*  feloniously."  Three 
elements  are  necessary  to  constitute  the  ofiTense  of  rob- 
bery, as  it  is  generally  trndei'Stood :  1.  A  taking  of 
property  from  the  person  or  presence  of  its  possessor; 
2.  A  wrongful  intent  to  appropriate  it;  3.  The  use  of 
violence  or  fear  to  accomplish  the  purpose.  The  first 
and  second  of  these  elements,  the  third  being  wanting, 
constitute  simple  larceny;  tlie  first  and  third,  without 
the  second,  amount  at  most  to  a  trespass;  the  second 
and  third,  without  the  first,  constitute  an  attempt  to 
rob. 


212.    The  fear  which  constitutes  robbery  may  be  whatfeaxC//*'  i- 

.  ,  may  be  an  * 

6lttier —  element  in     / 

robbery.        /i     .  f 

1.  The  fear  of  an  unlawful  injury,  immediate  or 
feture,  to  the  person  or  property  of  the  person  robbed, 
or  of  any  relative  of  his,  or  member  of  his  family;  or, 

2,  The  fear  of  an  immediate  and  unlawful  injury  to 
the  person  or  property  of  any  one  in  the  company  of 
the  person  robbed  at  the  time  of  the  robbery. 
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"Note,— Subd,  1.--2  Wharton's  Cr.  Law,  p.  1699; 
Long  Ts.  State,  12  Ga.,  p.  293;  K.  vs.  Winkworth,  4  O 
&  P.,  p.  444. 

213.     (§  59.)     Robbery  is  punishable  by  imprison- 
ment in  the  State  Prison  not  less  than  one  year. 

Note.— Statfi.  1856,  p.  220,  Sec.  6. 


CHAPTER  V. 


Adminis- 

toriDff 

poison. 


ATTEMirrS   TO  KILL. 

SscTlOK  216.  Administering  poison. 

217.  Assault  with  intent  to  commit  murder. 

216.  (§  45.)  Every  person  who,  with  intent  to  kill, 
administers,  or  causes  or  procures  to  be  administered, 
to  another,  any  poison  or  other  noxious  or  destructive 
substance  or  liquid,  but  by  which  death  is  not  caused, 
is  punishable  by  imprisonment  in  the  State  Prison  not 
less  than  ten  years. 

Note.— Stats.  1861,  p.  688,  Sec.  1. 

AsMuit  217.     (§  50.)     Every  person  who  assaults  another 

miSlS™*'  with  intent  to  commit  murder,  is  punishable  by  im- 
prisonment in  the  State  Prison  not  less  than  one  nor 
more  than  fourteen  years. 

Note.— Stats.  1855,  p.  105,  Sec.  2;  People  vs.  Eeefer| 
18  Cal.,  p.  636;  People  vs.  Nugent,  4  Cal.,  p.  341. 


CHAPTER  VI. 


ASSAULTS   WITH   INTENT  TO  COMMIT  FELONY,  OTHER   THAN 
ASSAULTS  WITH  INTENT  TO  MURDER. 

Section  220.  Assaults  with  intent  to  commit  rape. 

221 .  Other  assaults. 

222.  Administering  stupefying  drugs. 
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220.  (§  50.)     Every  person  who  assaults  another  Awauit 
with    intent    to  commit  rape,   the    infamous   crime  Jj^^™™'* 
against  nature,  mayhem,  rohbery,  or  grand  larceny, 

is  punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  fourteen  years. 

Note.— Slats.  1855,  p.  105,  Sec.  2. 

22 1 .  Every  person  who  is  guilty  of  an  assault,  with  ^^^^ 
intent  to  commit  any  felonj'',  except  an  assault  with 
intent  to  commit  murder,  the  punishment  for  which 
assault  is  not  prescribed  by  the  preceding  section,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years,  or  in  a  County  Jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  five  hundred 
dollars,  or  by  both. 

222.  Every    person    guilty   of   administering    to  Adminia- 
another  any  chloroform,  ether,  laudanum,  or  other  nar-  g^pefying 
cotic,  anaesthetic,  or  intoxicating  agent,  with  intent 
thereby  to  enable  or  assist  himself  or  any  other  person 

to  commit  a  felony,  is  guilty  of  felony. 

NoTE.-^Consol.  St.  of  Canada,  p.  955,  Sec.  13. 


CHAPTER   VIL 

DUELS   AND   CIIALLEXQES. 

Sectiox  225.  Duel  defined. 

226.  PunUhment  for  fighting  a  duel,  when  death  ensues. 

227.  Punishment  for  iightmg  a  duel,  although  death  docs  not 

ensue. 

228.  Persons  fighting  duels,  etc.,  disqualified  from  holding 

ofiice,  etc. 

229.  Posting  for  not  fighting. 

230.  Duties  of  ofilcers  to  prevent  duels. 

231.  Leaving  the  State  with  intent  to  evade  laws  against 

duelling. 

232.  Witness'  privilege. 
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225.  A  duel  is  any  combat  with  deadly  weapons, 
fought  between  two  or  more  persons,  by  previous 
agreement  or  upon  a  previous  quarrel. 

226.  Every  person  guilty  of  lighting  any  duel, 
from  which  death  ensues  within  a  year  and  a  day,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  seven  years. 

Note.— Fighting  a  duel  vith  &tal  results  held  not 
to  be  murder  within  our  statutes,  but  a  special  offense 
under  the  Act  of  1855.— Terry  vs.  Bartlett,  U  Cal.,  p. 
661. 

,   Punish-  227.     Every  person  guilty  of  fighting  any  duel, 

ZtU  '  S*duli*       although  no  death  or  wound  ensues,  is  punishable  by 
/  •^'  '}^4  di^tnJea    imprisonment  in  the  State  Prison  not  exceeding  one 

(   ^  not  ensue.     ^^^« 

year. 
Persons  228.     Every  person  guilty  of  fighting  a  duel,  or 

fiichtincf 

^  duels,  etc.    who  seuds  Or  accepts  a  challenge  to  fight  a  duel,  or 
X^^<    -  h^iHng"     ^^^  ^^*®  ^^  ^  second  therein,  is  forever  disqualified 
office,  etc.    fpQjj^  holding  any  oflSce,  or  from  exercising  the  elective 

franchise  in  this  State. 

Note.— Const,  Art.  XI,  Sec.  2. 

229.  (§  43.)  Every  peraon  who  posts  or  publishes 
another  for  not  fighting  a  duel,  or  for  not  sending  or 
accepting  a  challenge  to  fight  a  duel,  or  who  uses  any 
reproachful  or  contemptuous  language,  verbal,  written, 
or  printed,  to  or  concerning  another,  for  not  sending 
or  accepting  a  challenge  to  fight  a  duel,  or  with  intent 
to  provoke  a  duel,  is  guilty  of  a  misdemeanor. 

230.  Every  Judge,  Justice  of  the  Peace,  SheriflF, 
or  other  ofllcer  bound  to  preserve  the  public  peace, 
who  has  knowledge  of  the  intention  on  the  part  of  any 
persons  to  fight  a  duel,  and  who  does  not  exert  his 
oflicial  authority  to  arrest  the  party  and  prevent  the 
duel,  is  punishable  by  fine  not  exceeding  one  thousand 
dollars. 
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231.  Every  person  who  leaves  this  State  with  in-  LMTinc 
tent  to  evade  any  of  the  provisions  of  this  Chapter,  J^^^^^»* 
and  to  commit  any  act  out  of  this  State  such  as  is  Jj^?,,^ 
prohibited  by  this  Chapter,  and  who  does  any  act,  '^'*®^^' 
although  out  of  this  State,  which  would  be  punish- 
able by  such  provisions  if  committed  within  this  State, 

is  punishable  in  the  same  manner  as  he  would  have 
been  in  case  such  act  had  been  committed  within  this 
State.  ' 

232.  No  person  shall  be  excused  from  testifying  Wimees* 

*f      o    privilege. 

or  answering  any  question  upon  any  investigation  or 
trial  for  a  violation  of  either  of  the  provisions  of  this 
Chapter,  upon  the  ground  that  his  testimony  might 
tend  to  convict  him  of  a  crime.  But  no  evidence 
given  upon  any  examination  of  a  person  so  testifying 
shall  be  received  against  him  in  any  criminal  prosecu- 
tion or  proceeding. 

Note. — The  sections  relftting  to  duels  are  founded 
upon  the  provisions  of  an  Act  of  1855  (Stats.  1855,  p. 
152,  Sec.  1),  and  of  Sees.  43  and  44  of  the  Crimes  and 
Punishment  Act  of  1850,  and  Sees.  293,  204,  300,  301, 
and  303  of  the  New  York  Penal  Code.  No  provision 
has  ever  been  made  for  carrying  into  effect  the  consti- 
tutional provisions  on  the  subject,  and  although  fight- 
ing by  previous  appointment,  without  the  use  of  deadly 
weapons,  was  by  the  Act  of  1850  (Stats.  1850,  p.  229) 
made  a  felony,  yet  there  was  no  punishment  affixed  to 
the  offense  of  dueling,  unless  death  ensued.  The  Code 
supplies  these  omissions.  Sees.  2  and  3  of  the  Act  of 
1855,  giving  remedies  by  action  for  injuries,  etc.,  aris- 
ing from  dueling,  are  inserted  in  the  Civil  Code.— See 
Civil  Code,  Sees.  8347,  3848. 


CHAPTER  Vni. 


FALSE   IMPRISONMENT. 

SxcTiox  236.  False  imprisonment  defined. 

237.  False  imprisonment,  how  punished. 
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False  im-         236.     (§  52.)     False  imprisonment  is  the  unlawful 

SriBonment  ^  '  '' 

efined.       violation  of  the  personal  liberty  of  another. 

False  237.     (§  52.)     False  imprisonment  is  punishable  by 

pISalLedT  ^°®  ^^^  exceeding  five  thousand  dollars,  or  by  impris- 
onment in  the  County  Jail  not  more  than  one  year,  or 
both. 

Note. — False  imprisonment  is  not  a  felony. — People 
Ys.  Ebner,  23  Cal.,  p.  158. 


CHAPTER  IX. 

ASSAULT  AND   BATTEBT. 


Skctiok  240.  Assault  defined. 

241.  Assault,  how  punished. 

242.  Battery  defined. 

243.  Battery,  how  punished. 

244.  Assaults  with  caustic  chemicals. 

245.  Assaults  with  deadly  weapons. 

Awautt  240.     (§  49.)     An  assault  is  an  unlawful  attempt, 

coupled  with  a  present  ability,  to  commit  a  violent 
injury  on  the  person  of  another. 

Note.— Stats.  1856,  p.  219,  Sec.  5.  This  is  substan- 
tially the  common  law  definition. — People  vs.  Yslas,  27 
Cal.,  p.  630;  2  Bishop's  Cr.  Law,  Sec.  32;  3  Black. 
Com.,  p.  120. 

Intent  to  Stbike.— An  assault  has  also  been  said 
to  be  an  intentional  attempt,  by  violence,  to  do  an 
inj  ury  to  the  person  of  another.  It  must  be  ini€7Uional, 
If  there  js  no  present  purpose  to  do  an  injury,  there  is 
no  assault.  There  must  also  be  an  attempt,  A  pur- 
pose not  accompanied  by  an  eflfort  to  carry  into  imme- 
diate execution  falls  short  of  an  assault.  Thus  no 
words  can  amount  to  an  assault.  But  rushing  towards 
another  with  menacing  gestures,  and  with  a  purpose 
to  strike^  is  an  assault,  though  the  accused  is  prevented 
from  striking  before  he  comes  near  enough  to  do  so. — 
State  vs.  Davis,  1  Ired.  N.  C,  p.  121;  People  vs. 
Yslas,  27  Cal.,  p.  630.  But  mere  threatening  gestures 
unaccompanied  by  such  a  purpose,  although  sufi&cient 
to  cause  a  man  of  ordinary  firmness  to  believe  he  was 
about  to  be  struck,  do  not  constitute  an  assault.    Thus, 
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'when  the  defendant  shcMik  his  whip  at  the  prosecutor, 
saying,  at  the  same  time:  "  If  you  were  not  an  old 
man  I  would  knock  you  down.''  Held,  no  assault, 
unless  the  jury  should  he  satisfied  that  there  was  a 
present  purpose  to  strike. — State  vs.  Crow,  1  Ired. 
N.  C,  p.  875.  To  the  same  effect  is  Commonwealth 
vs.  Eyre,  1  Serg.  &  R.,  p.  347.  So,  where  an  Embas- 
sador exhibited  a  painting  in  the  window  of  his  house 
which  gave  offense  to  the  crowd  without,  and  defendant, 
among  the  crowd,  fired  a  pistol  at  the  painting  at  the 
very  time  when  the  Embassador  and  his  servants  were 
in  the  window  to  remove  it,  but  did  not  intend  to  hurt 
any  of  them,  and  in  fact  did  not.  Held,  that  there 
being  no  intent  to  injure  the  person  there  could  be  no 
conviction  for  an  assault. — U.  S.  vs.  Hand,  2  Wash. 
C.  C,  p.  435;  People  vs.  McMakin,  8  Cal.,  p.  547. 
But  threatening  another  with  a  weapon,  as  a  means  of 
coercing  him  to  yield  to  a  demand,  intending  to  strike 
if  he  refuses,  but  not  to  strike  if  he  complies,  is  an 
assault,  although  the  other  party  negotiates  and  no 
blow  is  finally  given.  It  makes  no  difference  that  the 
purpose  to  commit  violence  is  not  absolute  but  only 
conditional. — State  vs.  Morgan,  3  Ired.  N.  C,  p.  186. 
And,  in  general,  it  is  an  assault  to  present  a  pistol 
which  purports  to  be  loaded  at  another  person,  so  near 
as  would  endanger  life  if  it  were  fired,  although  the 
pistol  is  not,  in  fact,  loaded. — State  vs.  Smith,  2 
Humph.,  p.  457;  Rex  vs.  Parfait,  Lach.,  p.  23;  East. 
P.  C,  p.  416;  Rex  vs.  Thomas,  Lach.,  p.  272;  East. 
P.  C,  p.  417;  also,  Morgan  vs.  State,  33  Ala.,  p.  413, 
where  it  is  held  that  the  presenting  a  pistol  loaded  and 
cocked,  although  with  the  finger  on  the  trigger,  and  in 
an  angry  manner,  does  not  of  itself  raise  a  presumption 
of  an  intent  to  murder,  but  is  a  common  assault. 

Consent. — In  general,  if  the  party  suffering  the 
violence  has  consented  to  it,  there  is  no  assault.  Thus, 
although  a  child  of  tender  years  cannot  legally  consent 
to  a  rape  upon  her,  yet  she  may  consent  to  an  attempt 
to  commit  it;  and  such  an  attempt,  if  committed  with 
her  consent,  is  not  an  assault. — Rcy  vs.  Cockbum,  8 
Cox  Cr.  Cas.,  p.  543;  Rey  vs.  Read,  2  Carr.  &  K., 
p.  957;  3  Cox  Cr.  Cas.,  p.  266;  1  Den.  C.  C,  p.  877; 
Rex  vs.  Wehegan,  7  Cox  Cr.  Cas.,  p.  145.  But  there 
must  be  actual  consent.  Mere  omission  to  resist  is  not 
enough. — Reg.  vs.  McGavaran,  6  Cox  Cr.  Cas.,  p.  64. 
And  where  a  medical  man  to  whom  a  girl  of  fourteen 
years  of  age  was  sent  for   professional   advice   had 
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criminal  connection  with  her,  she  making?  no  resistance, 
fVom  a  bona  fide  belief  that  the  defendant  was  treating 
her  medically,  as  be  represented  he  was  doing.  -Held^ 
he  was  properly  convicted  of  an  assault,  and  might 
have  been  of  rape. — Reg.  vs.  Case,  4  Cox  Cr.  Cas.,  p. 
220;  1  Den.  C.  C,  p.  680. 

241.  (§  49.)  An  assault  is  punishable  by  fine  not 
exceeding  five  hundred  dollars,  or  by  imprisonment 
in  the  County  Jail  not  exceeding  three  months. 

NoTK.— Stats.  1866,  p.  210,  Sec.  5. 

242.  (§  61.)  A  batterj-  is  any  willful  and  unlawful 
use  of  force  or  violence  upon  the  person  of  another. 

NoTK. — This  section  is  a  substitute  for  that  portion  of 
Section  61  of  the  Crimes  and  Punishment  Act  of  1860, 
which  defined  assault  and  battery  as  '*the  unlawful 
beating  of  another.''  The  extended  definition  given  in 
the  section  above  accords  with  leading  authority  upon 
the  subject.— 3  Black.  Com.,  p.  120;  2  Bishop's  Cr. 
Law,  Sees.  62,  63;  17  Ala.,  p.  540;  9  N.  H.,  p.  491. 

243.  (§  51.)  A  battery  is  punishable  by  fine  not 
exceeding  one  thousand  dollars,  or  by  imprisonment 
in  the  County  Jail  not  exceeding  one  year. 

244.  Every  person  who  willfully  and  maliciously 
places  or  throws,  or  causes  to  be  placed  or  thrown, 
upon  the  person  of  another,  any  vitriol,  corrosive  acid, 
or  caustic  chemical  of  any  nature,  with  the  intent  to 
injure  the  flesh  or  disfigure  the  body  of  such  person, 
is  punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  fourteen  years. 

Note.— Stats,  of  1868,  p.  194,  Sec.  1. 

245.  (§  50.)  Every  person  who,  with  intent  to  do 
bodily  harm,  and  without  just  cause  or  excuse,  or 
when  no  considerable  provocation  appeara,  or  when 
the  circumstances  show  an  abandoned  and  malignant 
heart,  commits  an  assault  upon  the  person  of  another 
with  a  deadly  weapon,  instrument,  or  other  thing,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
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exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollara,  or  by  both. 

Note. — Founded  on  portion  of  Act  of  1855. — Stats. 
1855,  p.  106,  Sec.  2.  Slight  verbal  alterations  have 
been  made,  but  no  substantial  change. — People  vs. 
Vanard,  6  CaU,  p.  562;  People  vs.  Keefer,  18  Cal.,  p. 
6S6. 


CHAPTER  X. 

LIBEL. 

SxcnoK  248.  Libel  defined. 

249.  Punishment  of  libel. 

250.  Halice  presumed. 

251.  Truth  maybe  given  in  evidence.    Jury  to  determine 

law  and  fact. 

252.  Publication  defined. 

253.  Liability  of  editors  and  publishers. 

254.  Publishing  a  true  report  of  public  official  prooeedlngs 

privileged. 

255.  Extent  of  privilege. 

256.  Other  privileged  communications. 

257.  Threatening  to  publish  libel.    Offer  to  prevent  publica- 

tion, with  intent  to  extort  money. 

248.  (§  120.)     A  libel  is  a  malicious  defiimation,  Libel     CJ Ut  ^ 
expressed  either  by  printing  or  by  signs  or  pictures,  or  /  /"  ')  ij 
the  like,  tending  to  blacken  the  memory  of  one  who 

is  dead,  or  to  impeach  the  honesty,  integrity,  virtue, 
or  reputation,  or  publish  the  natuml  defects  of  one 
who  is  alive,  and  thereby  to  expose  him  to  public 
hatred,  contempt,  or  ridicule. 

Note. — 4  Black.  Com.,  p.  150;  2  Kent  Com.,  p.  735. 

249.  (§120.)    Every  person  who  willfully,  and  with  Punish- 
a  malicious  intent  to  injure  another,  publishes  or  pro-  ubei 
cures  to  be  published  any  libel,  is  punishable  by  fine 

not  exceeding  five  thousand  dollars,  or  imprisonment 
in  the  County  Jail  not  exceeding  one  year. 
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250.  An  injurious  publication  is  presumed  to  have 
been  malicious  if  no  justifiable  motive  for  making  it 
is  shown. 

25 1 .  (§  120.)  In  all  criminal  prosecutions  for  libel, 
the  truth  may  be  given  in  evidence  to  the  jury,  and  if 
it  appears  to  the  jury  that  the  matter  charged  as  libel- 
ous is  true,  and  was  published  with  good  motives  and 
for  justifiable  ends,  the  party  shall  be  acquitted.  The 
jury  have  the  right  to  determine  the  law  and  the  feet. 

NoTK. — Constitution  of  California,  Sec.  9,  Article  I. 
Justification  in  civil  cases. — ^Thrall  vs.  Smiley,  6  Cal., 
p.  530. 

252.  To  sustain  a  charge  of  publishing  a  libel,  it 
is  not  needful  that  the  words  or  things  complained  of 
should  have  been  read  or  seen  by  another.  It  is 
enough  that  the  accused  knowingly  parted  with  the 
immediate  custody  of  the  libel  under  circumstances 
which  exposed  it  to  be  read  or  seen  by  any  other  person 
than  himself. 

Note.— Giles  vs.  The  State,  6  Georgia,  p.  276. 

Liability  of      253.    Each  author,  editor,  and  proprietor  of  any 

editors  and  J  J  r     r  J 

pubiuhora,  book,  ucwspapcr,  or  serial  publication,  is  chargeable 
with  the  publication  of  any  words  contained  in  any 
part  of  such  book,  or  number  of  such  newspaper  or 
serial. 

.  Note. — Rex  vs.  Gretch,  1  Moo.  &  M.,  p.  433;  Com- 

monwealth vs.  Kneeland,  Thatch.  Cr.  C,  p.  846. 

Publishing       254.    No  reporter,   editor,   or    proprietor  of  any 
jjport         newspaper  is  liable  to  any  prosecution  for  a  fiiir  and 
oSdufgf"*'  *i'"^  report  of  any  judicial,  legislative,  or  other  public 
pnviieged.    Qflj^jiaj  proceedings,  or  of  any  statement,  speech,  argu- 
ment, or  debate  in  the  course  of  the  same,  except  upon 
proof  of  malice  in  making  such  report,  which  shall 
not  be  implied  from  the  mere  fact  of  publication. 

Note.— In  Sanford  vs.  Bennett,  24  N.  Y.,  p.  20,  the 
question  was  whether  a  speech  made  by  a  convict  at 
the  place  of  execution  was  a  speech  made  in  the  course 
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of  a  judicial  or  public  official  proceeding,  within  the 
meaning  of  the  statute,  so  that  one  publishing  it  was 
protected  by  the  statute  from  a  civil  action  for  injurious 
words  contained  in  it,  concerning  other  persons.  The 
GQurt  decided  the  question  in  the  negative.  They  held 
that  the  statute  applies  only  to  judicial  and  legislative 
proceedings,  and  to  transactions  resembling  them,  and 
not  to  an  executive  act  to  be  performed  by  a  single 
person  and  admitting  of  no  deliberation;  and  it  pro- 
tects only  the  publication  of  speeches  which  form  prop- 
erly a  part  of  the  proceeding. 

255.  Libelous   remarks  or  comments   connected  Extent  of 

pnrileg«. 

with  matter  privileged  by  the  last  section  receive  no 
privilege  by  reason  of  their  being  so  connected.        • 

256.  A  communication  made  to  a  person  interested  other 

'^  privileged 

in  the  communication,  by  one  who  was  also  interested  g^g^J^JJ^^' 
or  who  stood  in  such  relation  to  the  former  as  to  afford 
a  reasonable  ground  for  supposing  his  motive  innocent, 
is  not  presumed  to  be  malicious,  and  is  a  privileged 
communication. 

Note.— Eastwood  vs.  Holmes,  1  Fost.  &  F.,  p.  847; 
Tumbull  vs.  Bird,  2  id.,  p.  524. 

257.  Every  person  who  threatens  another  to  pub-  Tbreaten- 

1.  .  .  .  inff  to  pub- 

lish a  libel  concerning  him,  or  any  parent,  husband,  liA  ub©i. 

wife,  or  child  of  such  person,  or  member  of  his  femily, 

and  every  person  who  offers  to  prevent  the  publication  Offer  to 

•'  *  '-  '-  prevent 

of  any  libel  upon  another  person,  with  intent  to  extort  {-"n^^J^*^ 
any  money  or  other  valuable  consideration  from  any  Stort*° 
person,  is  guilty  of  a  misdemeanor. 

Note. — This  section  was  intentionally  confined  to 
threats  uttered  directly  to  the  i)er8on  about  to  be 
libeled.  The  ground  upon  which  the  criminal  remedy 
for  libel  is  allowed  is  the  tendency  of  a  libel  to  provoke 
a  breach  of  the  i)eace.  A  threat  to  publish  one  uttered 
to  third  persons,  and  only  reaching  the  injured  party 
through  indirect  repetition,  is  no  more  calculated  to 
create  disturbance  of  the  peace  than  other  forms  of 
slander,  and  should  not  be  distinguished  from  slander 
in  the  remedy  allowed.  See,  also.  Stats.  6  and  7  Vict., 
Chap.  96,  Sec.  3,  as  to  offers  to  prevent  publication  of 
libel. 
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TITLE  IX. 

OF  CRIMES  AGAINST  THE  PERSON  AND  AGAINST  PUB- 
LIC DECENCY  AND  GOOD  MORALS. 

Chaptbr  I.  SapCj  abduction^  carnal  abuse  of  children^ 

and  seduction. 
n.  Abandonment  and  neglect  of  children. 
in.  Abortions, 
IV.  Child  stealing. 
V.  Bigamy^  incest,   and  the   crime   against 
•  nature. 

VL   Violating  sepulture  and  the  remains  of 
the  dead. 
VIL  Grimes  against  religion  and  conscience^ 
and  other  offenses  against  good  morals. 
VIII.  Indecent    exposure^   obscene    exhibitions^ 
books  and  prints,  and  bawdy  and  other 
disorderly  houses. 
IX.  Lotteries. 
X.  Gaming. 
XL  Faioibrokers. 
XIL  Other  injuries  to  pers&ns. 


CHAPTER  I. 


RAPE,     ABDUCTION,     CARNAL     ABUSE     OF    OHIIiDREN,     AND 

SEDUCTION. 

Skctiok  261.  Rape  defined. 

262.  When  physical  ability  must  be  proved. 
268.  Penetration  sufficient. 

264.  Punishment  of  rape. 

265.  Abduction  of  women.* 

266.  Seduction  for  purposes  of  prostitution. 

267.  Abduction. 

RM>e  261.     (§  47.)    Rape  is  an  act  of  sexual  intercourse 

,    accomplished  with  a  female,  not  the  wife  of  the  per- 
petrator, under  either  of  the  following  circumstflnces: 
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1.  Where  the  female  is  under  the  age  of  ten  years.  Same. 

2.  Where  she  is  incapable,  through  lunacy  or  any 
other  unsoundness  of  mind,  whether  temporary  or 
permanent,  of  giving  legal  consent. 

8,  Where  she  resists,  but  her  resistance  is  overcome  ' 
by  force  or  violence. 

4.  Where  she  is  prevented  from  resisting  by  threats 
of  immediate  and  great  bodily  harm,  accompanied  by 
apparent  power  of  execution;  or  by  any  intoxicating, 
narcotic,  or  ansDsthetic  substance,  administered  by  or 
with  the  privity  of  the  accused. 

5.  Where  she  is,  at  the  time,  unconscious  of  the 
nature  of  the  act,  and  this  is  known  to  the  accused. 

6.  Where  she  submits,  under  a  belief  that  the  per- 
son committing  the  act  is  her  husband,  and  this  belief 
is  induced  by  any  artifice,  pretense,  or  concealment 
practiced  by  the  accused,  with  intent  to  induce  such 
belief. 

NoTK.^This  section  is  an  extension  of  the  generally 
received  definition  of  rape.  East  defines  this  offense  to 
be  "the  unlawful  carnal  knowledge  of  a  woman  by 
force  and  against  her  will."-— 1  East  P.  C,  p.  434. 
Blackstone  defines  it  in  the  same  language,  omitting 
the  word  "  unlawful."— 4  Blackst.  Comm.,  p.  210.  And 
this  is  believed  to  be  substantially  the  definition  given 
by  the  leading  writers  on  criminal  law,  except  that 
some  o(  the  later  decisions  indicate  a  disposition  to 
substitut^gyie  idea  **  without  her  consent/'  for  **  against 
her  will." — ^Reg.  vs.  Gamplin,  1  Cox  Cr.  Cas.,  p.  220; 
1  Den.  C.  C,  p.  89;  1  Carr.  &  K.,  p.  746;  Reg.  vs. 
8 weenie,  8  Cox  Cr.  Cas.,  p.  228;  8  Irvine,  p.  150.  The 
Code  presents  a  definition  which  includes  the  various 
instances  which  have  been  adjudged  to  constitute  the 
offense,  with  some  others  which  have  been  held  not  to 
AkU  within  the  limited  definition  of  the  common  law 
authorities,  but  to  which  the  same  penalties  ought  to 
be  extended. 

Subd.  1.— This  provision  embodies  the  well  settled 
rule  of  the  existing  law;  that  a  girl  under  ten  years  of 
age  is  incapable  of  giving  any  consent  to  an  act  of 
intercourse  which  can  reduce  it  below  the  grade  of 
rape. — Stephen  vs.  State,  11  Ga.,  p.  226;  State  vs. 
Farmer,  4  Ired.,  p.  224;  4  Blackst.  Comm.,  p.  212. 
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8ubd.  2.— It  is  probable  that  an  act  of  intercourse 
with  a  woman  above  the  a^^e  of  ten  years,  but  mentally 
incapable  of  giving  legal  consent,  would  be  held  to  be 
rape.  In  England  it  has  been  held  that  under  the  stat- 
ute, 13  Edw.  I,  Chap.  34— which  provides  that  if  a 
man  *  *  do  ravish  a  woman  *  *  when  she  did 
not  consent,  neither  before  nor  after,  he  shall,  etc.— 
Forcible  intercourse  with  a  female,  incapable,  through 
imbecility  of  mind,  of  giving  legal  consent,  is  rape; 
although  she  was  above  ten  years  of  age,  and  offered 
no  resistance. — Reg.  vs.  Fletcher,  8  Cox  Cr.  Cas.,  p. 
131;  6  Jur.  (N.  S.),  p.  179.  See,  also,  in  support  of  the 
same  principle.  Rex  vs.  Ryan,  2  Cox  Cr.  Cas.,  p.  115; 
State  vs.  Cron,  10  West.  L.  J.,  p.  501;  McNamara's 
Case,  Oakley,  p.  521. 

Subd,  3,  and  the  first  clause  of  Sec.  4,  embrace  the 
ordinary  cases  of  the  offense,  and  require  no  special  re- 
mark. As  to  resistance  overcome  by  force,  see  Charles 
vs.  State,  6  Engl.,  p.  389;  State  vs.  Jim,  1  Den.,  p.  142; 
Pollard  vs.  State,  2  Clarke,  p.  567;  Myatt  vs.  State,  2 
Swan.,  p.  394;  Lewis  vs.  State,  30  Ala.,  p.  54;  State  vs. 
Blake,  39  Me.,  p.  322;  Barney  vs.  People,  22  111.,  p. 
100.  As  to  resistance  overcome  by  fear,  see  Pleasant 
vs.  State,  8  Engl.,  p.  360;  Reg.  vs.  Hallett,  9  Carr.  & 
P.,  p.  J48;  Reg.  vs.  Day,  id.,  p.  722;  Wright  vs.  State, 
4  Humph.,  p.  194. 

Subd.  4,  second  clause,  is  intended  to  cover  cases 
where  the  female  is  rendered  temporarily  incapable  of 
giving  consent  by  means  of  liquor  or  drugs.  In  Reg. 
vs.  Camplin,  1  Cox  Cr.  Cas.,  p.  220;  1  Den.  C.  C,  p. 
89;  1  Carr.  &  K.,  p.  746,  the  jury  found  that  the  pris- 
oner gave  liquor  to  the  female  for  the  purpose  of  excit- 
ing her  passions  .and  in(j^cing  her  consent;  it  had, 
however,  the  effect  of  rendering  her  drunk  and  insen- 
sible; in  which  condition  he  violated  her.  This  was 
held  to  be  rape;  on  the  ground  that  the  connection  was 
accomplished  without  the  consent  and  against  the  will 
of  the  female,  which  was  all  that  was  necessaiy  to  con- 
stitute the  offense.  Actual  resistance  on  her  part  was 
not  necessary  to  be  shown.  A  number  of  similar  in- 
stances of  the  commission  of  the  offense  are  referred  to 
in  Wharton  &  St.  Med.  Jur.,  Sees.  441-44J.  This  clause 
is  not  limited  to  cases  in  which  the  stupefying  drug  is 
administered  with  intent  to  facilitate  a  rape.  Cases  in 
which  the  drug  is  administered  from  proper  motives, 
but  the  accused  afterwards  avails  himself  of  the  help- 
lessness of  the  subject  to  commit  the  offense,  are  de- 
signed to  be  included.  It  is,  indeed,  doubtful  whether, 
in  the  case  of  Reg.  vs.  Camplin,  above  cited,  a  eonvic- 


r 


Penal  Codb.  113 

tion  would  have  been  sustainel  independent  of  the 
circumstances,  upon  which  some  stress  is  laid  by  mem- 
bers of  the  Court,  that  the  liquor  was  given  with  an 
unlawful  intent,  and  that  the  prosecutrix  indicated  dis- 
sent by  refusing  the  prisoner's  solicitations  as  long  as 
she  had  the  power. 

Subd,  5. — It  can  but  rarely  happen  that  the  sulject 
of  the  offense  consciously  submits  to  the  act  uncom- 
pelled,  without  being  aware  of  its  nature;  yet  some 
cases  of  this  sort  are  reported.  In  Keg.  vs.  Case,  4  Cox 
Cr.  Cas.,  p-  220,  the  defendant  was  a  medical  practi- 
tioner, and  the  prosecutrix  was  a  young  girl  placed 
under  his  care  for  medical  treatment.  8he  made  no 
resistance  to  the  connection,  owing  to  a  belief,  from 
representations  of  defendant,  that  she  was  submitting 
to  medical  treatment  for  the  ailment  under  which  she 
labored.  Held,  upon  an  indictment  for  assault,  that 
the  accused  was  rightly  convicted.  Her  submission  to 
the  act  under  an  impression  that  it  was  something  nec- 
essary to  her  case  was  not  such  a  consent  as  relieved 
the  defendant  from  criminal  responsibility.  Whether 
it  is  to  be  regarded  as  possible  that  a  connection  should 
be  accomplished  during  the  unconsciousness  of  natural 
sleep,  without  arousing  the  female,  is  said  to  be  an  open 
question  in  medical  jurisprudence. — See  Beck's  Med. 
Jur.,  7th  ed.,  p.  117;  Tayl.  Med.  Jur.,  6th  ed.,  p.  654; 
Whart.  &  St.  Med.  Jur.,  p.  336,  Sees.  440,  441;  Mont- 
gomery on  Pregnancy,  2d  ed.,  p.  361;  Bundelius,  pp. 
96,  99.  Whether  an  unlawful  connection  so  accom- 
plished should  be  deemed,  if  proved,  to  amount  to  rape 
has  been  differently  decided  by  the  Courts. — See  Reg. 
vs.  Sweenie,  8  Cox  Cr.  Cas.,  p.  223;  3  Irvine,  p.  159,  in 
the  affirmative,  and  Field's  Case,  4  Leigh,  p.  648; 
Charles  vs.  State,  6  Engl.,  p.  380,  in  the  negative.  It 
was  thought  best  by  the  Commissioners,  on  a  review  of 
the  authorities,  not  to  specify  this  as  one  of  the  cases 
embraced.  The  danger  of  giving  rise  to  unjust  prose- 
cutions in  cases  where  the  sleep  was  merely  simulated, 
is  to  be  weighed  against  that  of  the  commission  of  the 
offense  where  the  sleep  is  genuine. 

Subd,  6. — Several  cases  are  to  be  found  in  the  reports, 
in  which  a  criminal  connection  has  been  accomplished 
by  means  of  personating  the  husband  of  the  female. 
In  England  this  is  held  not  to  be  rape. — Reg.  vs.  Clarke, 
Dearsly,  p.  397;  6  Cox  Cr.  Cas.,  p.  412;  18  Jur.,  p. 
1059;  29  £ng.  L.  Eq.,  p.  542;  Rex  vs.  Jackson,  Russ  & 
Ry.,  p.  487;  Reg.  vs.  Williams,  8  Carr  &  P.,  p.  286; 
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Beg.  vs.  Saunders,  id.,  p.  265.  In  Scotland  it  has  been 
held  to  be  rape. — Fraser's  Case,  Arkley,  p.  329;  Reg. 
vs.  Sweenie,  8  Cox  Or.  Cas.,  p.  223.  In  this  country 
the  question  has  been  differently  decided  in  the  differ- 
ent States.— See  Wyatt  vs.  State,  2  Swan.,  p.  894; 
Lewis  vs.  State,  80  Ala.,  p.  54;  People  vs.  Bartow,  1 
Wheel.  Gt*.  Cas.,  p.  878,  following  the  English  view; 
and  State  vs.  Shepard,  7  Conn.,  p.  54;  Anon.,  1  Wheel. 
Cr.  Cas.,  p.  381,  note,  adopting  the  contrary.  Without 
reviewing  the  reasoning  of  these  cases,  or  questioning 
the  soundness  of  the  English  decisions  considered  as 
exposition  of  the  existing  law,  it  is  regarded  that 
this  offense  Ailly  partakes  of  the  guilt  of  rape,  and 
should  share  its  punishment  in  all  instances  in  which 
any  means  are  used  by  the  accused  to  create  a  belief 
that  he  is  the  husband. 

262.  "So  conviction  for  rape  can  be  had  against 
one  who  was  under  the  age  of  fourteen  years  at  the 
time  of  the  act  alleged,  unless  his  physical  ability  to 
accomplish  penetration  is  proved  as  an  independent 
fact,  and  beyond  a  reasonable  doubt. 

Note. — Many  of  the  authorities  lay  down  the  rule  as 
conclusive  that  incapacity  is  to  be  presumed  when  the 
accused  is  under  fourteen  years  of  age. — See  2  fiish. 
Cr.  L.,  Sec.  936.  In  People  vs.  Randolph,  2  Park.  Or., 
p.  174,  and  Williams  vs.  State,  14  Ohio,  p.  222,  the  pre- 
sumption has  been  held  capable  of  being  rebutted  by 

proof  of  actual  capacity  in  the  ii^^ividual. 

# 

263.  The  essential  guilt  of  rape  consists  in  the 
outrage  to  the  person  and  feelings  of  the  female.  Any- 
sexual  penetration,  however  slight,  is  suf&cient  to  com- 
plete the  crime. 

Note. — Robertson's  Case,  1  Swint.,  p.  98. 

264.  (§  47.)  Rape  is  punishable  by  imprisonment 
in  the  State  Prison  not  less  than  five  years. 

Note— stats.  1855,  p.  105,  Sec.  1. 

266.  Every  person  who  takes  any  woman  unlaw- 
fully,  against  her  will,  and  by  force,  menace,  or  duress, 
compels  her  to  marry  him,  or  to  marry  any  other  per- 
son, or  to  be  defiled,  is  punishable  by  imprisonment  in 
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the  State  Prison  not  lesa  than  two  nor  more  than  four- 
teen years. 

Note.— State.  1856,  p.  131,  Sec.  1. 

266.    Every  person  who  inveigles  or  entices  any  Seduction  /tui  ^ 
unmarried  female,  of  previous  chaste  character,  under  "^JJgJJ^!  **'  .  JT  7  a. 
the  age  of  twenty-five  years,  into  any  house  of  ill-fame  **^°- 
or  of  assignation,  or  elsewhere,  for  the  purpose  of  pros- 
titution; and  every  person  who  aids  or  assists  in  such 
abduction  for  such  pui'pose;  and  every  person  who,  by 
any  false  pretenses,  false  representation,  or  other  fraudu- 
lent means,  procures  any  female  to  have  illicit  carnal 
connection  with  any  man,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  five  years,  or 
by  imprisonment  in  a  County  Jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both. 

Note. — The  foUowing  statutes  on  kindred  offenses 
are  here  inserted  as  supplementing  this  Code. — Stats. 
1871-2,  p.  184: 

An  Act  to  punish  seduction. 

[Approved  March  1, 1872.'] 
[Enacting  clause.] 

Section  1.  Every  person  who  inveigles  or  entices 
anj  unmarried  female,  of  previous  chaste  character, 
under  the  age  of  eighteen  years,  into  any  house  of  iU 
fame,  or  of  assignation,  or  elsewhere,  for  the  purpose 
of  prostitution,  and  every  person  who  aids  or  assists  in 
such  abduction  for  such  purpose,  and  every  person  who 
by  any  false  pretenses,  false  representation,  or  other 
fraudulent  means,  procures  any  female  to  have  illicit 
carnal  connection  with  any  man,  is  punishable  by 
imprisonment  in  the  State  Prison  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both. 

This  is  identical  with  the  Code  section,  except  in  the 
age  of  the  female  and  term  of  the  imprisonment. 

Stats.  1871-2,  p.  380: 

An  Act  to  punish  adultery, 

[Approved  March  15,  1872.] 
[Enacting  clause.] 

Section  1.  Every  person  who  lives  in  a  state  of 
open  and  notorious  cohabitation  and  adultery  b  guilty 
of  a  misdemeanor,  and  is  punishable  by  a  fine  not 
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exceeding  one  thousand  dollars,  or  imprisonment  in 
the  County  Jail  not  exceeding  one  j'ear,  or  by  both. 

Skc.  2.  If  two  persons,  each  being  married  to 
another,  live  together  in  a  state  of  open  and  notorious 
cohabitation  and  adultery,  each  is  guilty  of  a  felony, 
and  is  punishable  by  imprisonment  in  the  State  Prison 
not  exceeding  five  years. 

Sec.  3.  A  recorded  certificate  of  marriage,  or  a  cer- 
tified copy  thereof,  there  being  no  decree  of  divorce, 
proves  the  marriage  of  a  person  for  the  purposes  of 
this  Act. 

Abduction.  267.  Eveiy  person  who  takes  away  any  female 
under  the  age  of  eighteen  years  from  her  father, 
motlier,  guardian,  or  other  person  having  the  legal 
charge  of  her  person,  without  their  consent,  for  the 
purpose  of  prostitution,  is  punishable  by  imprisonment 
in  the  State  Prison  not  exceeding  five  years,  and  a  fine 
not  exceeding  one  thousand  dollars. 

KoTE. — Under  the  analogous  English  statute  (9  Geo. 
lY,  Chap.  XXI,  Sec.  20),  it  has  been  held  not  to  be 
necessary  that  the  girl  should  be  taken  by  force,  either 
actual  or  constructive,  or  be  taken  out  of  the  actual 
possession  of  tlie  parent  or  guardian.  It  is  enough  if 
she  be  persuaded  by  the  prisoner  to  leave  her  home, 
and  the  control  of  the  parent  continues  down  to  the 
time  of  the  taking. — Keg.  vs.  Monkt«low,  6  Cox  Crira. 
Cas.,  p.  143;  22  L.  J.  M.  C,  p.  115;  s.  p.,  Reg.  vs. 
Kipps,  4  Cox  Cr.  Cas.,  p.  167;  Reg.  vs.  Frazer,  8  id., 
p.  446.  So  it  has  been  held  that  the  statute  was  satis- 
iicd,  though  the  prisoner  and  the  female  quitted  the 
house  together  in  consequence  of  a  proposition  which 
emanated  from  the  girl  herself  to  that  effect,  and  a 
statement  by  her  to  the  prisoner  that  she  intended  to 
leave  her  father's  house. — Reg.  vs.  Biswell,  2  Cox  Cr. 
Cas,,  p.  279.  As  to  what  is  to  be  deemed  a  person 
**  having  the  legal  charge  of  her  person,''  in  the  case 
of  an  orphan  child  over  whom  no  guardian  has  been 
appointed,  see  State  vs.  Ruhl,  8  Clarke,  p.  447;  Stats. 
Kansas,  Sec.  324. 
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CHAPTER  II. 

ABANDONMENT   AND   NEGLECT    OF   CHILDREN. 

Skction  270.  Omitting  to  provide  child  with  necessaries. 
271.  Deserting  child. 

270.  Every  parent  of  any  cliild  who  willfully  omits,  Omitting  to 
without  lawful  excuse,  to  perform  any  duty  imposed  neiMslliw 
upon  him  by  law,  to  furnish  necessary  food,  clothing, 
shelter,  or  medical  attendance  for  sucji  child,  is  guilty 

of  a  misdemeanor. 

Note.— Consult  the  Civil  Code  for  the  provisions 
reported  defining  the  duty  of  parental  support.  As  to 
the  criminality  of  a  willful  omission  to  perform  this 
duty.— See  Reg.  vs.  Chandler,  1  Jur.  (N.  S.),  p.  429; 
25  Law  T.,  p.  133;  Reg.  vs.  Gray,  7  Cox  Cr.  Caa.,  p. 

326;  3  Jur.  (N.  S.),  p.  988;  Reg.  vs  S ,  5  Cox  Cr. 

Cas.,  p.  279;  Reg.  vs.  Philpot,  6  id.,  p.  140. 

271.  Every  parent  of  any  child  under  the  age  of  Desorting 
six  years,  and  every  person  to  whom  any  such  cliild 

has  been  confided  for  nurture  or  education,  who  deserts 
such  child  in  any  place  whatever,  with  intent  wholly 
to  abandon  it,  is  punishal^le  by  imprisonment  in  the 
State  Prison  not  exceeding  seven  years,  or  in  a  County 
Jail  not  exceeding  one  year. 


CHAPTER  m. 

ABORTIONS. 


Section  274.  Administering  dmgs,  etc.,  with  intent  to  produce  mis- 
carriage. 
275.  Submitting  to  an  attempt  to  produce  miscarriage. 

274.    Every  person  who  provides,  supplies,  or  ad-  Adminia- 

.    .  tering 

miiustera  to  any  pregnant  woman,  or  procures  any  ^^1*^.'^*;*^^; 
Buch  woman  to  take  any  medicine,  drug,  or  substance,  miScar-^** 
or  uses  or  employs  any  instrument  or  other  means  what-  ""*®' 
ever,  with  intent  thereby  to  procure  the  miscarriage 
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of  such  woman,  unless  the  same  is  necessary  to  pre- 
serve her  life,  is  punishable  by  imprisonment  in  tjie 
State  Prison  not  less  than  two  nor  more  than  five 
years. 

Note. — Provides. — It  is  not  necessaiy  that  the  ac- 
cused should  be  present  when  the  drug,  etc.,  is  taken. — 
Reg.  vs.  Wilson,  1  Dears.  &  B-,  P«  127;  "Reg.  vs.  Far- 
row, 40  £ng.  L.  and  £q.,  p.  550;  see,  also,  Reg.  vs. 
Fretwell,  9  Cox  Cr.  Cases,  p.  152.  See,  also,  on  this 
subject  generally.  People  vs.  Josselyn,  39  Cal.,  p.  396. 

276.  Every  woman  who  solicits  of  any  person  any 
medicine,  drug,  or  substance  whatever,  and  takes  the 
same,  or  who  submits  to  any  operation,  or  to  the  use  of 
any  means  whatever,  with  intent  thereby  to  procure  a 
miscarriage,  unless  the  same  is  necessary  to  preserve 
her  life,  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  one  nor  more  than  five  years. 

Note. — The  two  preceding  sections  are  based. upon 
Stats.  1861,  p.  588,  Sec.  1. 
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CHILD   STEALING. 
Section  278.  Definition  and  punishment  of  child  stealing. 

278.  Every  pereon  who  maliciously,  forcibly,  or 
fraudulently  takes  or  entices  away  any  child  und^r 
the  age  of  twelve  years,  with  intent  to  detain  and 
conceal  such  child  from  its  parent,  guardian,  or  other 
person  having  the  lawful  charge  of  such  child,  is  pun- 
ishable by  imprisonment  in  the  State  Prison  not  ex- 
ceeding ten  years,  or  by  imprisonment  in  a  County 
Jail  not  exceeding  one  year,  and  a  fine  not  exceeding 
five  hundred  dollara. 

Note.— Stats.  1856,  p.  131,  Sec.  2. 
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CHAPTER  V. 

BIGAMY,   INGEST,   AND   THE   CBIME   AGAINST   NATURE. 

Section  281.  Bigfimy  defined. 

282.  Exceptions. 

283.  Punishment  of  bigamy. 

284.  Hanying  a  husband  or  wife  of  another. 

285.  Incest. 

286.  Crime  against  nature. 

287.  Penetration  sufEicient  to  complete  the  crime.  * 

281.     (§  121.)    Every  person  having  a  husband  or  J>«*^ 
wife  living,  who  marries  any  other  person,  except  in 
the  cases  specified  in  the  next  section,  is  guilty  of 
bigamy. 

Note. — What  is  proof  of  marriage, — What  is  to 
be  deemed  a  marriage  is  left  to  the  operation  of  the 
rules  of  law  governing  that  relation.  It  is  generally 
understood  that  a  marriage  in  fact  must  be  proved,  and 
that,  mere  proof  of  reputation  is  not  enough.  In  a 
recent  case  in  the  New  York  Court  of  Appeals  this 
rule  and  its  limit  were  carefully  considered.  In  that 
case  the  prosecution  to  establish  the  fact  of  a  recent 
marriage,  called  a  witness  who  testified  in  substance 
that  the  prisoner  conducted  her  to  a  house  where  he  had 
taken  rooms.  The  prisoner  went  out  and  returned  with 
a  person  represented  to  be  a  minister.  He  was  dressed 
like  one,  and  had  on  a  white  neck-tie.  She  did  not  ask 
his  name.  The  marriage  ceremony  was  then  per- 
formed by  this  person.  He  used  the  form  of  marriage 
of  the  Protestant  Episcopal  Church.  He  inquired  of 
the  witness  if  she  would  take  the  prisoner  for  her  hus- 
band, and  she  replied  in  the  afilrmative;  and  the  pris- 
oner was  asked  if  he  would  have  her  for  his  wife,  and 
upon  his  replying  afilrmatively,  the  minister  declared 
them  man  and  wife.  The  person  ofiSciating  gave  her  a 
certi6cate,  using  a  partly  printed  form,  and  filling  in 
the  blanks  by  writing.  The  certificate  was  taken  by 
the  prisoner,  and  put  in  his  trunk,  and  was  afterwards 
seen  by  a  sister  of  the  witness,  when  the  parties  were 
living  together  as  man  and  wife.  This  marriage  cere- 
mony was  followed  by  cohabitation,  which  continued 
for  about  a  year.  Held:  that  even  if  to  constitute  a 
valid  marriage,  it  must  be  solemnized  by  a  minister  or 
magistrate,  the  evidence  was  sufiScient  prima  facie  to 
prove  a  marriage  in  fact.    A  person  appeared  in  the 
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character  of  a' clergyman,  performed  the  ceremony, 
and  it  was  followed  by  cohabitation.  If  the  pereon 
officiating  was  not  a  clergyman,  it  was  for  the  prisoner 
to  show  that  fact.— 12  Vt.,  p.  396;  10  East,  p.  282.  In 
New  York  there  may  be  a  valid  marriage,  though  not 
formally  solemnized  by  a  clergyman  or  consent  declared 
before  a  magistrate.  And  in  this  case  (People  vs. 
Haynes,  25  N.  Y.,  p.  390),  it  was  held  that  if  parties 
competent  to  contract,  in  the  presence  of  witnesses, 
agree  together  t6  be  husband  and  wife,  and  afterwards 
cohabit  and  recognize  each  other  as  such,  it  is  a  suffi- 
cient marriage  to  sustain  an  indictment  for  bigamy  in 
the  event  of  one  of  the  parties  having  before  that  time 
married  another,  who  is  still  living,  and  that  it  was  not 
an  error  for  the  Judge  to  instruct  the  jury,  that  if  the 
prisoner  and  the  witness  agreed,  in  the  presence  of  the 
man  represented  to  be  a  minister,  tabe  man  and  wife, 
and  afterwards  lived  together  as  such,  that  was,  in  the 
eye  of  the  law,  a  sufficient  marriage  to  sustain  an  indict- 
ment for  bigamy;  the  fact  that  the  prisoner  had,  before 
that  time,  married  Sarah  E.  Blair,  and  she  was  then 
living,  being  admitted;  and  that  it  was  of  no  conse- 
quence whether  the  man  represented  to  be  a  minister 
was  such  or  not.  Mariiage  in  this  State  is  a  civil  con- 
tract, and  does  not  require  the  intervention  of  a  minis- 
ter or  magistrate  to  make  it  legal. — See  Civil  Code, 
Sec.  65;  Graham  v§.  Bennett,  2  Cal.,  p.  503.  "Whether 
the  prisoner's  confession  that  his  first  wife  was  living 
when  he  contracted  the  second  marriage  is  sufficient 
evidence,  see  Reg.  vs.  Flaherty,  2  Carr.  &  K.,  p.  782; 
"Laugiry  vs.  State,  30  Ala.,  p.  536;  Gorman  vs.  State,  23 
Tex.,  p.  646.  It  was  held  in  the  case  of  Graham  vs. 
Bennett,  2  Cal.,  p.  503,  that  no  particular  form  was 
necessary  to  solemnize  a  marriage;  an  open  avowal  of 
an  intention  to  become,  and  the  assumption  of  the  rela- 
tive duties  of,  husband  and  wife,  renders  it  valid  and 
binding.  This  is  now  the  law  of  this  State,  made  so  by 
Sec.  55,  Civil  Code  Cal.;  see  note  thereto  where  this 
relation  is  fully  discussed.  Under  the  law  as  it  existed 
prior  to  the  adoption  of  the  Codes,  it  was  held  in  the 
case  of  People  vs.  Anderson,  26  Cal.,  p.  129,  that 
cohabitation  as  man  and  wife  for  a  long  time,  and  rep- 
resenting each  other  as  such,  was  not  proof  of  marriage 
for  crim.  con.  divorce,  indictment  for  bigamy,  and 
similar  cases;  but  under  the  Civil  Code,  Sec.  55,  supra, 
this  case  would  seem  to  be  superseded.  See,  also. 
Civil  Code,  Vol.  I,  Sees.  55,  63,  and  notes. 
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282.     The  last  section  does  not  extend —  Exoeptioiis 

1.  To  any  person  by  reason  of  any  former  marriage, 
whose  husband  or  wife  by  such  marriage  has  been 
absent  for  five  successive  years  without  being  known 
to  such  person  within  that  time  to  be  living;  nor, 

2.  To  any  person  by  reason  of  any  former  marriage 
which  has  been  pronounced  void,  annulled,  or  dis- 
solved by  the  judgment  of  a  competent  Court. 

NoT&.—Su^.  1,— What  proof  of  the  defendant's 
knowledge  that  the  former  husband  or  wife  was  living 
when  the  second  marriage  was  contracted  is  proper 
depends  upon  the  facts  of  each  case. — Reg.  vs.  Ellis,  1 
Fost.  &  F.,  p.  309.  Where  the  prisoner  was  indicted 
for  bigamy,  and  no  evidence  was  given  on  either  side 
as  to  the  prisoner's  knowledge  that  his  wife  was  alive, 
'  but  it  was  proved  that  they  had  separated  by  agree- 
ment in  1843,  and  that  in  1857  the  prisoner  produced 
her  at  a  trial  in  which  he  was  interested;  keldy  that  it 
was  for  the  jury  to  say  whether  there  was  an  absence 
of  knowledge  on  the  part  of  the  prisoner  that  his  wife 
was  alive  in  1855,  the  date  of  the  second  marriage. — 
Keg.  vs.  Cross,  1  Fost.  &  F.,  p.  510.  Upon  a  trial  for 
bigamy,  where  it  appeared  that  the  first  husband  had 
been  continually  absent  from  the  prisoner  for  the  space 
of  seven  years  next  preceding  the  second  marriage, 
the  jury  being  asked  to  consider  whether  she  knew  her 
husband  to  be  alive  at  the  time  of  the  second  marriage, 
and  if  not,  whether  she  had  had  the  means  of  acquiring 
the  knowledge,  found  that  they  had  no  evidence  of  her 
knowledge,  but  were  of  opinion  that  she  had  the  means 
of  acquiring  knowledge  if  she  had  chosen  to  make  use 
of  them;  held,  that  upon  that  finding  the  conviction 
could  not  be  sustained,  inasmuch  as  it  left  it  uncertain 
whether,  in  fact,  she  had  or  had  not  the  knowledge. — 
Keg.  vs.  Biiggs,  7  Cox  Grim.  Gas.,  p.  175.  Fxpress 
proof  that  the  former  husband  or  wife  was  living 
IS  not  always  required,  but  strong  presumption  of  con- 
tinued life  may  suffice. — See  Gorman  vs.  State,  23  Tex., 
p.  646. 

Subd*  2  is  substantially  part  of  Section  121  of  the  * 
Crimes  and   Punishment  Act,    as    amended. — Stats. 
1861,  p.  415.    This  and  the  preceding  section  are  based 
on  the  statute  referred  to.    Modifications  have  been 
made  in  the  language. 
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Punish-  283.     (§  121.)     Bigamy  is  punishable  by  fine  not 

bigamy.      exceeding  two  thousand  doUai^  and  by  imprisonment 

in  the  State  Prison  not  exceeding  three  years. 

NoTE.--Stat8. 1861,  p.  415,  Sec.  1.  For  the  crimes 
of  seduction  and  adultery,  see  Acts  of  1871-2,  set  out 
in  note  to  Sec.  266,  ante. 

Manrying  a  884.  (§  1 22.)  Every  person  who  knowingly  and 
another.  willfuUy  mames  the  husband  or  wife  of  another,  in 
any  case  in  which  such  husband  or  wife  would  be  pun- 
ishable under  the  provisions  of  this  Chapter,  is  punish- 
able by  fine  not  less  than  two  thousand  dollars,  or  by- 
imprisonment  in  the  State  Prison  not  exceeding  three 
years. 

Note.— Stats.  1861,  p.  415,  Sec.  122,  modified.  This 
section  as  it  existed  applied  only  to  unmarried  persons, 
the  idea  being,  doubtless,  that  a  married  person  who 
knowingly  marries  the  husband  or  wife  of  another  is 
punishable  for  the  higher  offense  of  bigamy  by  reason 
of  his  or  her  own  previous  marriage.  But  to  sustain  a 
prosecution  for  bigamy  the  people  must  be  prepared  to 
prove  the  first  marriage  of  the  accused.  A  case  mi^ht 
arise  in  which  a  married  person  contracting  a  marria^ 
with  a  husband  or  wife  of  another  might  escape  an 
indictment  for  bigamy  for  want  of  evidence  of  an 
earlier  marriage,  and  yet,  if  indicted  under  Section 
122,  quoted  supra,  defeat  the  prosecution  by  proof  of 
such  earJier  marriage.  Therefore  the  word  "  unmar- 
ried "  was  omitted.  It  may  be  remarked  that  by  Sec- 
tion 654,  post,  it  is  provided  that  where  an  act  or 
omission  is  made  punishable  in  different  ways  by  differ- 
ent provisions  of  this  Code,  it  may  Be  punished  under 
,  either  of  said  provisions,  but  not  under  more  than  one. 

Therefore,  under  the  above  sections,  a  person  supposed 
to  be  married,  and  charged  with  marrying  the  husband 
or  wife  of  another,  may  be  indicted  either  for  bigamy 
under  Section  281,  or  for  the  felony  prohibited  by  Sec- 
tion 284,  according  as  it  may  be  easiest  to  prove  the 
former  marriage  of  the  accused  or  that  of  the  person 
with  whom  the  accused  has  now  intermarried. 

inoert.  285.     (§  123.)     Persons  being  within  the  degrees 

of  consanguinity  within  which  maniages  are  declared 
by  law  to  be  incestuous  and  void,  who  intermarry  with 
each  other,  or  who  commit  fornication  or  adultery 
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with  each  other,  are  punishable  by  imprisonment  in 
the  State  Prison  not  exceeding  ten  years. 

NoTB. — ^Incestuous  marriages. — See  Civil  Code  Cal., 
Vol.  1,  p.  30,  Sec.  59;  see  attempt  to  contract  incestuous 
marriage. — ^People  vs.  Murray,  14  Cal.,  p.  159. 

286.  (§  48.)     Every  person  who  is  guilty  of  the  Cnme 
infamous  crime  against  nature,  committed  with  man-  nature, 
kind  or  with  any  animal,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  less  than  five  years. 

287.  Any  sexual   penetration,  however  slight,  is  Ponetra- 
sufficient  to  complete  the  crime  against  nature.  to?ompi*et« 

X-  n  •       -D  1   ^   o       0-4  the  crime. 

;^OTE. — Cnm.  Prac,  Act,  Sec.  3/4. 


CHAPTER    VI. 

VIOLATING    SEPULTURE   AND   THE    REMAINS   OF    THE   DEAD. 

Sktion  290.  Unlawful  mutilation  or  removal  cf  dead  bodies.    Not 

to  apply  to  certain  persons. 

291.  Unlawful  removal  of  dead  body  from  grave  for  dissec- 

tion, etc. 

292.  "Who  are  charged  with  the  duty  of  burial. 

293.  Punishment  for  omitting  to  bury. 

294.  "Who  are  entitled  to  custody  of  a  body. 

295.  Arresting  or  attaching  a  dead  body, 

296.  Defacing  tombs  and  monuments. 

200.    Everv  person  who  mutilates,  disinters,  or  re-  Unlawful 

•^  ^  mutilation 

moves  from  the  place  of  sepulture  the  dead  hody  of  a  or  removal 
iioman  being  without  authority  of  law,  is  guilty  of  bodies, 
felony.     But  the  provisions  of  this   section  do  not  Not  to 

apply^  to 

apply  to  any  person  who  removes  the  dead  body  of  a  ceruin 

rt  J  J   r  ,  J  persons. 

relative  or  friend  for  reinterment. 

Note. — Stats,  1854,  p.  20,  Sec.  1.  See  Political  Code, 
"Dissection,"  Sees,  8093-3095,  and  "Cemeteries  and 
sepulture,"  Sees.  3105-3111. 

291.    Every  person  who  removes  any  part  of  the  Unlawful 

•^    ^  -^    ^  removal  of 

dead  body  of  a  human  being  from  any  grave  or  other  fromgwe 
place  where  the  same  has  been  buried,  or  from  any  {lon^l^Scr 
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place  where  the  same  is  deposited  while  awaiting 
burial,  with  intent  to  sell  the  same  or  to  dissect  it, 
without  authority  of  law,  or  from  malice  or  wanton- 
ness, is  punishable  by  imprisonment  in  the  State  Prison 
not  exceeding  five  years. 

Note. — This  section  embraces  the  removal  of  a  part 
only  of  the  remains  of  a  deceased  person,  and  the 
removal  of  remains  while  yet  unburied.    In  Rog.  vs. 
Sharpe,  40  Eng.  L.  &  Eq.,  p.  681,  it  appeared  that  the 
prisoner  had,  without  leave,  entered  a  burying  ground, 
and  without  authority  from  the  custodians,  had  disin- 
terred a  corpse,  apd  removed  it.    The  removal  was 
conducted  in  a  proper  manner,  the  corpse  was  that  of 
the  prisoner's  mother,  and  his  motive  for  the  removal 
was  to  bury  her  remains  in  a  churchyard  with  the  body 
of  his  father,  then  recently  deceased.    Hetdj  that  the 
disinterment  was  a  misdemeanor.    The  mere  fact  that 
the  defendant  acted  from  praiseworthy  motives,  was 
no  defense.    Neither  does  the  English  law  recognize 
the  right  of  any  one  child  to  the  corpse  of  its  parent. 
It  recognized  no  property  in  a  corpse.    Nor  will  rela- 
tionship justify  the  taking  of  a  corpse  away  from  the 
grave  where  it  has  been  buried.    The  section  in  the 
text  has  regard  to  the  motives  from  which  the  act  is 
done,  and  leaves  a  di-jinterment  to  pass  without  crimi- 
nal punishment,  if  the  unworthy  motives  specified  in 
the  section  are  not  proved  to  have  actuated  the  defend- 
ant, and  if  there  was  nothing  in  the  manner  of  per- 
forming it  amounting  to  an  offense  under  other  pro- 
visions of  the  Code. 

292.  The  duty  of  burying  the  body  of  a  deceased 
person  devolves  upon  the  pei^sons  hereinafter  specified: 

1.  K  the  deceased  was  a  married  woman,  the  duty 
of  burial  devolves  upon  her  husband; 

2.  If  the  deceased  was  not  a  married  woman,  but 
left  any  kindred,  the  duty  of  burial  devolves  upon  the 
person  or  persons  in  the  same  degree  nearest  of  kin  to 
the  deceased,  being  of  adult  age,  and  within  this  State, 
and  possessed  of  sufficient  means  to  defray  the  neces- 
sary expenses; 

8.  If  the  deceased  left  no  husband  nor  kindred  an- 
swering the  foregoing  description,  the  duty  of  burial 
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devolves  upon  the  Coroner  conducting  an  inquest  upon  Same. 
the  body  of  the  deceased,  if  any  such  inquest  is  held; 
if  there  is  none,  then  upon  the  persons  charged  with 
the  support  of  the  poor  in  the  locality  in  which  the 
death  occurs; 

4.  In  case  the  person  upon  whom  the  duty  of  burial 
is  cast  by  the  foregoing  provisions  omits  to  make  such 
burial  within  a  reasonable  time,  the  duty  devolves 
upon  the  person  next  specified;  and  if  all  omit  to  act, 
it  devolves  upon  the  tenant;  or  if  there  is  no  tenant, 
upon  the  owner  of  the  premises  or  master;  or  if  there 
is  no  master,  upon  the  owner  of  the  vessel  in  which 
the  death  occurs  or  the  body  is  found. 

293.  Every  person  upon  whom  the  duty  of  mak-  Pumsh- 
iuff  burial  of  the  remains  of  a  deceased  person  is  im-  omittiDgto 

o  r  bury. 

posed  by  law,  who  omits  to  perform  that  duty  within 
a  reasonable  time,  ia  guilty  of  a  misdemeanor;  and, 
in  addition  to  the  punishment  prescribed  therefor,  is 
liable  to  pay  to  the  person  performing  the  duty  in  his 
stead  treble  the  expenses  incurred  by  the  latter  in 
making  the  burial,  to  be  recovered  in  a  civil  action. 

294.  The  person  charged  by  law  with  the  duty  of  Who  are 

^  &  J  J  entitled  to 

burying  the  body  of  a  deceased  person  is  entitled  to  J"^^^^ 
the  custody  of  such  body  for  the  purpose  of  burying 
it;  except  that  in  the  case  in  which  an  inquest  is  re- 
quired by  law  to  be  held  upon  a  dead  body  by  a  Coro- 
ner, such  Coroner  is  entitled  to  its  custody  until  such 
inquest  has  been  completed. 

295.  Every  person  who  arrests  or  attaches  any  Arresting 

-  orattaoh- 

dead  body  of  a  human  being,  upon  any  debt  or  de-  {{J^^®** 
mand  whatever,  or  detains  or  claims  to  detain  it  for 
any  debt  or  demand,  or  upon  any  pretended  lien  or 
charge,  is  guilty  of  a  misdemeanor. 

NoTK. — The  four  preceding  sections  are  taken  from 
the  New  York  Penal  Code  (Sees.  852, 353, 354, 359)  and 
were  deemed  necessary  when  such  notices  as  the  follow- 
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ing  appeared  in  our  papers:  *'A  Chinaman,  arrested 
some  dayn  since  for  dumping  the  dead  bodies  of  his 
countrywomen  on  the  streets,  instead  of  burying  them, 
pleaded  guilty  to  the  offense  against  the  common  law." 
Sacramento  Union,  Oct,  lith,  1870. 

296.  Every  person  who  willfully  and  maliciously 
defaces,  breaks,  destroys,  or  removes  any  tomb,  monu- 
ment, or  gravestone,  erected  to  any  deceased  person, 
or  any  memento  or  memorial,  or  any  ornamental  plant, 
tree,  or  shrub,  appertaining  to  the  place  of  burial  of  a 
human  being,  or  who  shall  mark,  deface,  injure,  de- 
stroy, or  remove  any  fence,  post,  rail,  or  wall  of  any 
cemetery  or  graveyard,  is  guilty  of  a  misdemeanor. 

Note. — The  preceding  section  is  based  upon  Sec.  2 
of  the  Act  to  protect  the  bodies  of  deceased  persons, 
etc.  (Stats.  1854,  p.  20),  and  an  Act  to  protect  ceme- 
teries in  Nevada  County  (Stats.  1868,  p.  26),  and  em- 
braces all  the  material  provisions  thereof.  See  other 
provii«ions  regarding  burial  imd  registering  same. — Po- 
litical Code  Cal.,  Sees.  3074-^082. 
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CHAPTER    VIL 


OF     CRIMES     AOAINST     RELIGlON^     AND     CONSCIENCB,    AND 
OTHER   OFFENSES  AQAINST   GOOD   MORALS. 

Section  299.  Barbarous  and  noisy  amusements,  and  theaters  where 

liquors  are  sold,  prohibited  on  Sunday. 
dOO.  Keeping  open  places  of  business  on  Sunday. 

301.  Limitation  on  operation  of  preceding  section. 

302.  Disturbing  religious  meetings. 

303.  Sale  of  liquors  at  theaters  and  employing  women  to  sell 

liquors  thereat. 

804.  Selling  liquors  at  camp  meeting. 

805.  Limitation  of  preceding  section. 

806.  Procuring  female  under  seventeen  years  of  ag6  to  play 

musical  instruments  in  public.  Female  under  seven- 
teen playing  musical  instruments  in  public. 

807.  Procuring  female  under  seventeen  years  of  age  to  ex- 

hibit herself  for  hire.     Female  under  seventeen 
exhibiting  herself  for  hire. 


n 
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290.    Every  person  who,  on  the  christian  Sabbath,  Barbaroua 

and  noisy 

gets  up,  exhibits,  opens,  or  maintains,  or  aids  in  get-  JJJJJJ^^n^i 
ting  up,  exhibiting,  opening,  or  maintaining  any  bull,  JJ^ere" 
bear,  cock,  or  prize  fight,  horse  race,  circus,  gambling  iSe^eoi^, 

1  1  1       1  1  .  prohibited 

Doase,  or  saloon,  or  any  barbarous  and  noisy  amuse-  on  Sunday, 
ment,  or  who  keeps,  conducts,  or  exhibits  any  theater, 
melodeon,  dance  cellar,  or  other  place  of  musical,  the- 
atrical, or  operatic  performance,  spectacle,  or  repre- 
sentation where  any  wines,  liquors,  or  intoxicating 
drinks  are  bought,  sold,  used,  drank,  or  given  away,  or 
who  purchases  any  ticket  of  admission,  or  directly 
or  indirectly  pays  any  admission  fee  to  or  for  the 
purpose  of  vritnessing  or  attending  any  such  place, 
amusement,  spectacle,  performance,  or  representation, 
is  guilty  of  a  misdemeanor. 

Note.— Stats.  1870,  p.  52,  Sec.  1;  see  note  to  Sec.  4, 
Art.  1,  Const,  of  the  State,  Appendix  to  Political  Code 
Cal.;  £x  Parte  Newman,  9  Cal.,  p.  502;  the  Act  of 
1861,  p.  655,  "  For  the  observance  of  the  Sabbath,'*  held 
to  be  constitutional. — ^Ex  Parte  Andrews,  18  Cal.,  p. 
678;  see,  also,  Ex  Parte  Bird,  19  Cal,,  p.  180. 

300.  Every  person  who  keeps  open  on  Sunday  any  Keeping 
store,  workshop,  bar,  saloon,  banking  house,  or  other  of  ^inow 
place  of  business,  for  the  purpose  of  transacting  busi- 
ness therein,  is  punishable  by  fine  not  less  than  five 
nor  more  than  fifty  dollars. 

Note.— Stats.  1861,  p.  655,  Sec.  1.  Contracts  made 
on  Sunday  were  held  not  to  be  void  in  Moore  vs.  Mur- 
dock,  26  Cal.,  p.  514,  so  that  unless  this  section  existed, 
making  certain  business  on  Sunday  unlawful,  contracts 
in  and  about  it  would  be  binding,  though  made  on 
Sunday^    See,  also,  £x  Parte  Bird,  19  Cal.,  p.  180. 

301.  The  provisions  of  the  preceding  section  do  Limitation 

I  on  opera- 

not  apply  to  persons  who,  on  Sunday,  keep  open  ho-  tion  of 
tels,  boarding  houses,  barber  shops,  baths,  markets,  ^^^^^ 
restaurants,  taverns,  livery  stables,  or  retail  drug  stores 
for  the  legitimate  business  of  each,  or  such  manu&c- 
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Disturbing 

religioufl 

meetings. 


Sale  of 
liqaors  at 
theaters, 
and 

employing 
women  to 
sell  liquors 
thereat. 


fuelling 
liqaors  at 
camp 
meeting. 


taring  establishments  as  are  usually  kept  in  continued 
operation. 

NoTK.— SUts.  1861,  p.  665,  Sec.  2. 

302.  (§  171.)  Every  person  who  willfully  disturbs 
or  disquiets  any  assemblage  of  people  met  for  relig- 
ious worship  by  noise,  profene  discourse,  rude,  or  inde- 
cent behavior,  or  by  any  unnecessary  noise,  either 
within  the  place  where  such  meeting  is  held,  or  so 
near  it  as  to  disturb  the  order  and  solemnity  of  the 
meeting,  is  guilty  of  a  misdemeanor. 

Note.— Code  of  Tennessee,  Sees.  48, 52. 

303.  Every  person  who  sells  or  furnishes  any  malt, 
vinous,  or  spirituous  liquors  to  any  person  in  the  audi- 
torium or  lobbies  of  any  theater,  melodeon,  museum, 
circus,  or  caravan,  or  place  where  any  farce,  comedy, 
tragedy,  ballet,  opera,  or  play  is  being  performed,  or 
any  exhibition  of  dancing,  juggling,  wax  work  figures 
and  the  like  is  being  given  for  public  amusement,  and 
every  person  who  employs  or  procures,  or  causes  to  be 
employed  or  procured,  any  female  to  sell  or  famish 
any  malt,  vinous,  or  spirituous  liquors  at  such  place,  is 
guilty  of  a  misdemeanor. 

Note.— stats.  1863,  p.  252,  Sec.  3. 

304.  Every  person  who  erects  or  keeps  a  booth, 
tent,  stall,  or  other  contrivance  for  the  purpose  of  sell- 
ing or  otherwise  disposing  of  any  wine,  or  spirituous, 
or  intoxicating  liquors,  or  any  drink  of  which  wines, 
spirituous,  or  intoxicating  liquors  form  a  part,  or  for 
selling  or  otherwise  disposing  of  any  article  of  mer- 
chandise, or  who  peddles,  or  hawks  about  any  such 
drink  or  article,  within  one  mile  of  any  camp  or  field 
meeting  for  religious  worship,  during  the  time  of  hold- 
ing such  meeting,  is  punishable  by  fine  of  not  less 
than  five  nor  more  than  five  hundred  dollars. 

Note.— Stats.  1859,  p.  188,  Sec.  1. 
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305.  The  provisions  of  the  precedinff  section  do  Limiuuon 

■"^  *  *^  .  of  preeed- 

not  apply  to  any  person  carrying  on  a  regular  business  ">«  Beotion. 
in  the  sale  of  liquors  or  other  articles,  which  business 
was  established  prior  to  the  appointment  of  the  meet^ 
ing  referred  to  in  such  section. 

NoTE.-^tats.  1859,  p.  188,  Sec.  1. 

306.  Every  person  who  causes,  procures,  or  em-  Procurint  /j     ^  ^ 
ploys  any  female  under  the  age  of  seventeen  years  to  ""^^"^^^^        r  *7 
play  for  hire,  drink,  or  gain  upon  any  musical  instru-  JJoto^nUiy   /  '  /  / 
meut,  in  any  drinking  saloon,  ball  room,  dance  cellar,  SStrS- 

public  garden,  or  any  public  highway,  common,  or  inpubUo. 
street,  or  on  a  ship,  steamboat,  or  railroad  car,  or  in 
any  place  whatsoever  where  two  or  more  persons  are 
assembled  together,  is  punishable  by  fine  not  exceed- 
ing five  hundi-ed  dollars,  or  by  imprisonment  in  the 
County  Jail  not  exceeding  three  months,  or  by  both;  Female 
and  any  female  under  the  ajo^e  of  seventeen  years  so  seventeen 

J  o  J  playing 

playing  upon  any  musical  instrument  whatsoever,  is  ggtru?  ' 

punishable  by  fine  not  exceeding  one  hundred  dollars,  £  pubUo. 
or  by  imprisonment  in  the  County  Jail  not  exceeding 
one  month,  or  by  both. 

Note.— SUts.  1860,  p.  86,  Sec.  l.\ 

307.  Every  person  who  causes,  or  procures,  or  em-  Procuring  /^a/  <; 
ploys  any  female,  under  the  age  of  seventeen  years,  to  ""y^n't^^^         /    ^ 
dance,  promenade,  or  otherwise  exhibit  herself  for  J^S^**^      /  ^  7  ^ 
hire,  drink,  or  gain,  in  any  drinking  saloon,  dance  herself 

cellar,  ball  room,  public  garden,  public  highway,  or  in 
any  place  whatsoever  (theaters  excepted),  where  two 
or  more  persons  ai e  assembled  together,  is  punishable 
by  fine  not  exceeding  five  hundred  dollars,  or  by  im- 
prisonment in  the  County  Jail  not  exceeding  three  Female 
months,  or  by  both;  and  every  female  under  the  age  I^SbUk 
of  seventeen  years  so  dancing,  promenading,  or  exhib-  foVwSL 
iting  herself,  is  punishable  by  fine  not  exceeding  one 
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hundred  dollai'S,  or  by  imprisonment  in  the  County 
Jail  not  exceeding  one  month,  or  by  both. 

Note.— Stats.  1860,  p.  86,  Sec.  2;  1863,  p.  253,  Sec. 
3.  For  a  full  diitcuesion  of  the  constitutional  and  other 
questions  incidentally  arising  under  this  Chapter,  see 
£x  Parte  Keating,  38  Cal.,  p.  702,  et  seq. 

The  following  offense  on  a  kindred  suhject  is  pun- 
ished by  Stats.  1871-2,  p.  231: 

An  Act  to  prevent  the  sale  of  intoxicating  drinks  to 

tninors. 

[Approved  Itlarch  4, 1872.] 

[Snacthig  clause.] 

Section  1.  Kvery  person  who  sells  or  gives  to 
another  under  the  age  of  sixteen  years,  to  be  by  him 
drank  at  the  time  as  a  beverage,  any  intoxicating  drink, 
is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine 
not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  County  Jail  not  exceeding  three  months-; 
provided^  that  nothing  in  this  Act  shall  be  deemed  to 
apply  to  parents  of  such  children,  or  guardians  of  their 
wards,  or  physicians. 


CHAPTER  VIII. 


INDECENT    EXPOSURE,    OBSCENE    EXHIBITIONS,    BOOKS    AND 
PRINTS,  AND  BAWDY  AND  OTHER  DISORDERLY  HOUSES. 

Section  311.  Indecent  exposures,  exhibitions,  and  pictures. 

812.  Seizure  of  indecent  articles  authorized. 

813.  Their  character  to  be  summarily  determined. 

314.  Their  destruction. 

315.  Keeping  or  residing  in  a  house  of  ill-&me. 
816.  Keeping  disorderly  houses. 

/  Indecent         311.    Every    person    who    willfully  and    lewdly^ 

/     /  . ,     c     exposures,        .  _ 

(    iiu      exfiibi-       either— 

tione,  and 

,_ .,       pictoree.  j^  Exposes  his  person  or  the  private  parts  thereof, 

in  any  public  place,  or  in  any  place  where  there  are. 
present  other  persons  to  be  offended  or  annoyed 
thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to 
expose  himself  or  to  take  part  in  any  model  artist  ex- 
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hibitlon,  or  to  make  any  other  exhibition  of  himself  Same, 
to  public  view,  or  to  the  view  of  any  number  of  per- 
sons, such  as  is  offensive  to  decency,  or  is  adapted  to 
excite  to  vicious  or  lewd  thoughts  or  acts;  or, 

8.  Writes,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits,  any  ob- 
scene or  indecent  writing,  paper,  or  book;  or  designs, 
cc^ies,  draws,  engmves,  paints,  or  otherwise  prepares 
any  obscene  or  indecent  picture  or  print;  or  moulds, 
cuts,  casts,  or  otherwise  makes  any  obscene  ox  inde- 
cent tigure ;  or, 

4,  Writes,  composes,  or  publishes  any  notice  or 
advertisement  of  any  such  writing,  paper,  book,  pic- 
ture, print,  or  figure;  or  any  notice  or  advertisement 
for  producing  or  facilitating  a  miscarriage;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby; 

—Is  guilty  of  a  misdemeanor. 

NoTB. — This  and  the  three  succeeding  sections  are 
based  upon  an  Act  relative  to  obscene  and  lewd  pub- 
lications (Stats.  1859,  p.  297),  and  an  Act  relative  to 
injurious  publications  (Stats.  1858,  p.  204),  extended  to 
embrace  cases  not  included  within  those  Acts,  but 
which  deserve  like  punishments,  and  follow  the  lan- 
guage of  the  New  York  Penal  Code,  Sees.  363,  365, 
366.  See  Reg.  vs.  Holmes,  22  Law  &  J.  M.  C,  p. 
122;  Reg.  vs.  Watson,  2  Cox  Cr.  Cas.,  p.  376;  Reg.  vs. 
Webb,  3  id.,  p.  183;  Reg.  vs.  Orchard,  id.,  p.  248; 
Dugdale  vs.  Queen,  1  El.  &  B.,  p.  485. 

312.    Every  person  who  is  authorized  or  enjoined  Sei«uroof 

.  .  .  ...  indecent 

to  arrest  any  person  for  a  violation  of  Subdivision  3  articles 

•^    *■  aathonzed. 

of  the  hsX.  section,  is  equally  authorized  and  enjoined 
to  seize  any  obscene  or  indecent  writing,  paper,  book, 
picture,  print,  or  figure  found  in  possession  or  under 
the  control  of  the  person  so  arrested,  and  to  deliver 
the  same  to  the  magistrate  before  whom  the  person  so 
arrested  is  required  to  be  taken. 


V     - 


I  .^< 
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Their  313.     The  magistrate  to  whom  any  obscene  or  inde- 

to  be  cent  writing,  paper,  book,  picture,  print,  or  figure  is 

determined  delivered,  pursuaut  to  the  foregoing  section,  must^ 
upon  the  examination  of  the  accused,  or,  if  the  exami- 
nation is  delayed  or  prevented,  without  awaiting  such 
examination,  determine  the  character  of  such  writing, 
paper,  book,  picture,  print,  or  figure,  and  if  he  finds  it 
to  be  obscene  or  indecent,  he  must  deliver  one  copy 
to  the  District  Attorney  of  the  county  in  which  the 
accused  is  liable  to  indictment  or  trial,  and  must  at 
once  destroy  all  the  other  copies. 

Their  314.    Upou   the  couviction  of  the   accused,   such 

destruction    -ix.-a  ■•  ii 

Distnct  Attorney  must  cause  any  wnting,  paper,  book, 
picture,  print,  or  figure,  in  respect  whereof  the  accused 
stands  convicted,  and  which  remains  in  the  possession 
or  under  the  control  of  such  District  Attorney,  to  be 
destroyed. 

Keeping  or       316.     Every  person  who  keeps  a  house  of  ill-fame 

reeidinflT  in 

a  house  of  in  this  State,  resorted  to  for  the  purposes  of  prostitu- 
tion or  lewdness,  or  who  willfully  resides  in  such 
house,  is  guilty  of  a  misdemeanor. 

Note. — State.  1855,  p.  76,  Sec.  1;  Abrahams  ts. 
State,  4  Iowa,  p.  541;  State  vs.  Abrahams,  6  Clarke, 
p.  117. 

Keeping  316.     Evcry  pei'son  who  keeps  any  disorderly  house 

houses.        or  any  house  of  public  resoit,  by  which  the  peace, 
^  comfort,  or  decency  of  the  immediate  neighborhood  is 

habitually  disturbed,  or  who  keeps  any  inn  in  a  disor- 
derly manner,  is  guilty  of  a  misdemeanor. 


3/7:  )iac  ice.  '.'\'. 
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CHAPTER  IX. 

LOTTERIES. 

SxcTioK  319.  Lottery  defined. 

820.  Punishment  for  drawing  lottery. 
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Sectiok  321.  Punishment  for  selling  lottery  tickets. 

322.  Aiding  lotteries. 

323.  Lottery  offices.    Advertising  lottery  offices. 

324.  Insuring  lottery  tickets.    Publishing  offers  to  insure. 

325.  Property  offi*red  for  disposal  in  lottery  forfeited. 

326.  Letting  building  for  lottery  purposes. 

319.  A  lottery  is  any  scheme  for  the  disposal  or  Lotteir 
distribution  of  property  by  chance,  among  persons 
who  have  paid  or  promised  to  pay  any  valuable  con- 
sideration for  the  chance  of  obtaining  such  property 
or  a  portion  of  it,  or  for  any  share  or  any  interest 
in  such  property,  upon  any  agreement,  understand- 
ing, or  expectation  that  it  is  to  be  distributed  or 
disposed  of  by  lot  or  chance,  whether  called  a  lottery, 
raffle,  or  gift  enterprise,  or  by  whatever  name  the 
same  may  be  known. 

NoTK. — This  and  the  succeeding  sections  relating 
to  lotteries  are  founded  upon  an  Act  to  prohibit  lot- 
teries, etc. — Statd.  1861,  p.  229.  No  material  changes 
in  the  legal  cffoct  have  been  made;  but  the  law  follows 
the  language  of  the  New  York  Penal  Code,  having 
in  view  greater  terseness  of  expression. — Grovemor  of 
Almshouse  vs.  American  Art  Union,  7  N.  Y.,  p. 
228;  Bouvier»8  Law  Diet.,  Tit.  »*  Lottery;"  Mass.  Gen. 
Stat.,  p.  82;^,  Sec.  1.  In  the  popular  use  of  the  above 
mentioned  terms  a  lottery  is  a  distribution  by  chance 
of  several  prizes  among  pui'cha^ers  of  separate  chances; 
a  raffle  is  a  dlspoi^al  by  chance  of  a  single  prize  among 
purchasers  of  separate  chances;  and  a  gift  enterprize 
is  a  disposal  of  property  in  ma-^s  to  a  body  of  share- 
holders, upon  an  understanding  or  expectation  that 
they  will  decide  it  among  themselves  by  chance.  But 
as  all  schemes  of  this  description  are  involved  in  a 
common  condemnation  and  punishment,  to  retain  these 
distinctions  in  the  statute  book  would  serve  no  impor- 
tant purpose  in  de.'lning  the  offense,  while  it  would 
embarrass  prosecutions  by  suggesting  questions  as  to 
the  requisite  averments  in  the  indictment.  The  law 
has,  therefore,  defined  the  word  "lottery*'  broad 
enough  to  cover  all  these  homogeneous  devices,  in 
order  that  that  word  may  be  intelligibly  used  as 
including  all.  As  to  unlawfulness  of  *^  gift  enterprises,'' 
see  Wooden  vs.  Shotwell,  4  Zabr.,  p.  789;  Bell  vs. 
State,  5  Sneed,  p.  507.  Our  State  Const.,  Art.  IV, 
Sec.   27,   reads   as   follows:    *^No   lottery   shall   be 
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Punish- 
ment for 
drawing 
lottery. 


authorized  by  this  State,  nor  shall  the  eale  of  lottery 
tickets  he  allowed;"  very  similar  to  the  N.  Y.  Const, 
of  iW6,  Art.  I,  Sec.  10,  which  reads:  "  Nor  shall  any 
lottei-y  hereailer  be  authorized,  or  any  sale  of  lottery 
tickets  allowed  within  thiif  State.'*  These  constitutional 
provisions  have  rendered  obsolete  many  of  the  distinc- 
tions of  former  laws  relative  to  lotteries,  and  permits 
these  enactments  to  be  much  more  brief  and  Kimple 
than  former  ones,  while  they  are  also  in  reality  more 
stringent.  It  may  here  be  remarked  that,  in  view  of 
the  law  by  which  all  lotteries  are  made  unlawful, 
tottery  tickets  are  no  longer  to  be  re^rded  as  the  aub- 
jeet  of  property  which  the  law  will  be  sedulous  to 
protect. 

320.  Every  pei-son  who  contrives,  prepares,  sets 
up,  proposes,  or  draws  any  lottery,  is  guilty  of  a  mis- 
demeanor. 


Puniiih- 
ment  for 
selling 
lottery 
tickets. 


Aiding 
lotteries 


Lottery 
offices. 


Advertis- 
ing lottery 
omces. 


321.  Every  person  wlio  sells,  gives,  or  in  any  man- 
ner whatever,  furnishes  or  transfers  to  or  for  any  other 
person  any  ticket,  chance,  share,  or  interest,  or  any 
paper,  certificate,  or  instrument  purporting  or  under- 
stood to  be  or  to  represent  any  ticket,  chance,  share, 
or  interest  in,  or  depending  upon  the  event  of  any  lot- 
tery, is  guilty  of  a  misdemeanor. 

Note.— In  Ex  Parte  William  Smith,  40  Cal.,  p.  419, 
it  was  held  that  the  general  law  punishing  the  sale 
of  lottery  tickets  was  not  repealed  by  the  Mercantile 
Library  Lottery  Act  of  1870. 

322.  Every  person  who  aids  or  assists,  either  by 
printing,  writing,  advertising,  publishing,  or  otherwise 
in  setting  up,  managing,  or  drawing  any  lottery,  or  in 
selling  or  disposing  of  any  ticket,  chance,  or  share 
therein,  is  guilty  of  a  misdemeanor. 

323.  Every  person  who  opens,  sets  up,  or  keeps, 
by  himself  or  by  any  other  person,  any  office  or  other 
place  for  the  sale  of,  or  for  registering  the  number  of 
any  ticket  in  any  lottery,  or  who,  by  printing,  writing, 
or  othei'wise,  advertises  or  publishes  the  setting  up. 
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opening,  or  using  of  any  such  office,  is  guilty  of  a 
misdemeanor. 

324.    Every  person  who  insures  or  receives  any  f"*"""' 
consideration  for  insuring  for  or  against  the  drawing  tickets. 
of  any  ticket  in  any  lottery  whatever,  whether  drawn 
or  to  be  drawn  within  this  State  or  not,  or  who  receives 
any  valuable  consideration  upon  any  agreement  to  re- 
pay any  sum,  or  deliver  the  same,  or  any  other  prop- 
erty, if  any  lottery  ticket  or  number  of  any  ticket  in 
any  lottery  shall  prove  fortunate  or  unfortunate,  ot  shall 
be  drawn  or  not  be  drawn,  at  any  particular  time  or  in 
any  particular  order,  or  who  promises  or  agrees  to  pay 
any  sum  of  money,  or  to  deliver  any  goods,  things  in 
action,  or  property,  or  to  forbear  to  do  anything  for  the 
benefit  of  any  person,  with  or  without  consideration, 
upon  any  event  or  contingency  dependent  on  the  draw- 
ing of  any  ticket  in  any  lottery,  or  who  publishes  any  i^bifahiinf 
notice  or  proposal  of  any  of  the  purposes  aforesaid,  is  "»■"'•• 
guilty  of  a  misdemeanor. 

Note.— See  Sees.  2531,  2532,  Civil  Code  Cal. 

326.    All  moneys  and  property  oflfered  for  sale  or  Propery 
distribution  in  violation  of  any  of  the  provisions  of  this  fjj^/*^  "* 
Chapter  are  forfeited  to  the  State,  and  may  be  recov-  ^'^^^^^^ 
ered  by  information  filed,  or  by  an  action  brought  by 
the  Attorney  General,  or  by  any  District  Attorney,  in 
the  name  of  the  State.     Upon  the  filing  of  the  infor- 
mation or  complaint,  the  Clerk  of  the  Court,  or  if  the 
suit  be  in  a  Justice's  Court,  the  Justice,  must  issue  an 
attachment  against  the  property  mentioned  in  the  com- 
plaint or  information,  which  attachment  has  the  same 
force  and  effect  agaiust  such  property,  and  is  issued  in 
the  same  manner  as  attachments  issued  jfrom  the  Dis- 
trict Courts  in  civil  cases, 

326.    Every  person  who  lets,  or  permits  to  be  used.  Lotting 
any  building  or  vessel,  or  any  portion  thereof,  knowing  for  lottery 
that  it  is  to  be  used  for  setting  up,  managing,  or  draw- 
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ing  any  lottery,  or  for  the  purpose  of  selling  or  dispos- 
ing of  lottery  tickets,  is  guilty  of  a  misdemeanor. 

Note. — See  note  to  Sec.  319,  ante.  It  was  held  that 
injuncjtion  lies  to  restrain  and  enjoin  disposition  of  prizes 
pending  suits  therefor  in  Justices*  Courte,  in  People  vs. 
Kent,  6  Cal.,  p.  89.— See  Sec.  2532,  Civil  Ck)de  Cal. 


CHAPTER  X. 


Gamine 
prohibited. 


Penalty. 


GAMING. 

Section  830.  Gaming  prohibited.    Penalty. 

331.  Permitting  gambling  in  houses  owned  or  rented. 

832.  Winning  at  play  by  fraudulent  means. 

338.  Witnesses  neglecting  or  refusing  to  attend  trial. 

334.  Witness*  privilege. 

835.  Duties  of  District  Attorneys,  Sheriffs,  and  others. 

330.  Every  person  who  deals,  plays,  or  carries  on, 
opens  or  causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  employe,  whether  for  hire  or  not,  any 
game  of  faro,  monte,  roulette,  lansquenet,  rouge  et 
noire,  rondo,  or  any  banking  game  played  with  cards, 
dice,  or  any  other  device,  for  money,  checks,  credit,  or 
any  other  representative  of  value,  is  punishable  by 
fine  of  not  less  than  two  hundred  nor  more  than  one 
thousand  dollars,  and  shall  be  imprisoned  in  the  County 
Jail  until  such  fine  and  costs  of  prosecution  are  paid, 
such  imprisonment  not  to  exceed  one  year. 

KoTE.— Stats,  of  1863,  p.  723,  Sec.  1;  People  vs.  Sa- 
viers,  14  Cal.,  p.  29.  The  Act  of  1857,  to  prohibit  gaming, 
declared  constitutional  in  People  vs.  Beatty,  14  Cal.,  p. 
566. — Sec  People  vs.  Markham,  7  Cal.,  p.  208.  Licens- 
ing gambling  did  not  make  a  gambling  debt  recovera- 
ble at  law. — Bryant  vs.  Mead,  1  Cal.,  p.  441;  and  Car^ 
rier  vs.  Brannan,  3  Cal,,  p.  328.  Without  a  license 
gaming  was  a  violation  of  the  then  law. — People  vs. 
Baynes,  3  Cal.,  p.  366.  Gambling  debt  or  money  lost 
cannot  bo  recovered  at  law. — Gahan  vs.  Neville,  2  Cal., 
p.  81. 
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331.  Every  person  who  knowingly  permits  any  of  Permitting 
the  ^ames  mentioned  in  the  preeedina:  section  to  be  « ^ousw 

o  1  o  owned  or 

played,  conducted,  or  dealt  in  any  house  owned  or  ""*^ 
rented  by  such  person,  in  whole  or  in  part,  is  punish- 
able as  provided  in  the  preceding  section. 

NoTK.—Stats.  1860,  p.  69,  Sec.  4.  Under  a  former 
Act  the  owner  of  a  house  used  for  gaming  purposes  was 
not  liahle  for  fine  imposed  for  gaming;  owner,  how- 
ever, liable  where  gaming  is  done  with  his  knowledge, 
both  under  the  former  Act  and  the  text. — People  vs. 
Markham,  7  Cal.,  p.  208.  The  former  Act  of  1857  is 
not  materially  different  from  the  text  or  the  Act  of 
1860. 

332.  Every  person  who,  by  any  fitiud,  cheat,  or  winnin* 
device,  or  false  pretense  whatsoever,  while  playing  at  ^ean&*°* 
any  game  of  chance,  or  while  bearing  any  share  in 
wagers  played  for,  or  while  betting  on  sides  or  hands 

of  such  play,  wins  or  acquires  to  himself  or  another 
any  sum  of  money  or  valuable  thing,  is  guilty  of  a 
misdemeanor. 

Noi#. — This  section  is  similar  to  Sec.  888  of  New 
York  Penal  Code. 

333.  Every  person  duly  summoned  as  a  witness  witnessei 

•^     ^  "^  ^      neglecting 

for  the  prosecution,  on  any  proceedings  had  under  this  JJ attend*^ 
Chapter,  who  neglects  or  refuses  to  attend,  as  required,  *'**^' 
is  guilty  of  a  misdemeanor. 

Note. — Stats.  1860,  p.  69,  Sec.  5.  See,  also,  "means 
of  production  "  of  evidence,  Chap.  II,  Title  III,  Part 
IV,  Co.  Civ.  Pro.  Cal. 

334.  No  person,  otherwise  competent  as  a  witness,  witnees* 

^  pnvilege. 

18  disqualified  from  testifying  as  such  concerning  the 
offense  of  gaming,  on  the  ground  that  such  testimony 
may  criminate  himself;  but  no  prosecution  can  after- 
wards be  had  against  him  for  any  offence  concerning 
which  he  testified. 

NoTB.— Stats.  1860,  p.  69,  Sec.  2. 
18 
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DuUMof         335.    Every  District  Attorney,  Sheriff,  Constable, 
Sheriffs^''    Or  poHce  officer  must  inform  against  and  diligently 
andoihtia.  prosecute  persons  whom  they  have  reasonable  cause  to 
believe  offenders  against  the  provisions  of  this  Chap- 
ter, and  every  such  officer  refusing  or  neglecting  so  to 
do,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1863,  p.,  728,  Sec.  1.  This  Chapter  is 
founded  on  the  statute  of  1860,  p.  69,  and  the  statute  of 
1863,  p.  723.    The  language  has  been  modified. 


S^^r    ')v:  to  _^±c^JJ2^ 


CHAPTER  XL 

PAWNBROKERS. 

Skction  338.  Fawnbroking  without  license. 
839.  Failing  to  keep  a  register. 

340.  Charging  unlawful  rate  of  interest. 

341.  Selling  before  time  of  redemption  has  expired,  or  with- 

out notice. 

342.  Refusing  to  disclose  particulars  of  sale. 

848.  Refusing  to  allow  an  officer  ^ith  search  warrant  to 
inspect  register  of  pledged  articles. 

Pawnbrok-       338.     Everv  person  who  carries  on  the  business  of 

ing  without 

Uoense.  a  pawnbroker,  by  receiving  goods  in  pledge  for  loans 
at  any  rate  of  interest  above  the  I'ate  of  ten  per  cent 
per  annum,  except  by  authority  of  a  license^  is  guilty 
of  a  misdemeanor. 

Note. — Limiting  the  interest  which  may  be  charged 
by  pawnbrokers  is  not  repugnant  to  Sec.  2,  Art.  I,  State 
Const. — Jackson  vs.  Shawl,  29  Cal.,  p.  267;  see  Act  of 
1871-2,  p.  684.  Receiving  in  pledge  articles  from  per- 
sons under  the  age  of  sixteen  years  inserted  as  Sec.  501, 
post;  see  Civil  Code  Cal.,  Sees.  2986-3011,  and  notes. 

Failing  to        339.    Evcry  person  who  carries  on  the  business  of 

keop  a 

register.  ^  pawnbroker,  who  fails  at  the  tipae  of  the  tmnsaction 
to  enter  in  a  register  kept  by  him  for  that  purpose,  in 
the  English  language,  the  date,  duration,  amount,  and 
rate  of  interest  of  every  loan  made  by  him,  or  an  accu- 
rate description  of  the  property  pledged,  or  the  name 
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and  residence  of  the  pledgor,  or  to  deliver  to  the  pledgor 
a  written  copy  of  such  entry,  or  to  keep  an  account  in 
writing  of  all  sales  made  by  him,  is  guilty  of  a  misde- 
meanor. 

340.  Every  pawnbroker  who  charges  or  receives  ciaririne 
interest  at  the  rate  of  more  than  four  per  cent  per  r»Jeof 

^  ^        interest. 

month,  or  who,  by  charging  commissions,  discount, 
storage,  or  other  charge,  or  by  compounding  increases 
or  attempts  to  increase  such  interest,  is  guilty  of  a  mis- 
demeanor. 

341.  Every   pawnbroker   who   sells   any   article  SeUing 
pledfifed  to  him  and  unredeemed,  until  it  has  remained  time  of 

^       c3  '  redemption 

in  his  possession  six  months  after  the  last  day  fixed  by  eSir©d, 
contract  for  redemption,  or  who  makes  any  sale  with-  SotTcl  **** 
out  publishing  in  a  newspaper  printed  in  the  city, 
town,  or  county,  at  least  fiye  days  before  such  sale,  a 
notice  containing  a  list  of  the  articles  to  be  sold,  and 
specifying  the  time  and  place  of  sale,  is  guilty  of  a 
misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  Refusing 
disclose  to  the  pledgor  or  his  agent  the  name  of  the  particulars 

^       o  o  ^  of  sale. 

purchaser  and  the  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sold,  or 
who,  after  deducting  from  the  proceeds  of  any  sale 
the  amount  of  the  loan  and  interest  due  thereon,  and 
four  per  cent  on  the  loan  for  expenses  of  sale,  refuses, 
on  demand,  to  pay  the  balance  to  the  pledgor  or  his 
agent,  is  guilty  of  a  misdemeanor. 

343.  Every  pawnbroker  who  fails,  refuses,  or  neg-  Refusing 
lects  to  produce  for  inspection  his  rescister,  or  to  exhibit  an  officer 

^  ^  o  >  with  search 

all  articles  received  by  him  in  pledge,  or  his  account  J^Yns^'wjt 
of  sales,  to  any  officer  holding  a  waiTant  authorizing  pffdged**^ 
him  to  search  for  personal  property,  or  the  order  of  a  *^*°  ^' 
committing  magistrate  directing  such  officer  to  inspect 
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such  register,  or  examine  such  articles  or  account  of 
sales,  is  guilty  of  a  misdemeanor. 

Note. — The  six  preceding  gections  are  ba*ed  on  the 
provisions  of  the  Act  of  Apiil  17th,  1861,  relating  to 
pawnbrokers.  (Stats.  1861,  p.  184.)  Sees.  339,  342, 
343  are  applicable  to  junk  dealers.    See  Sec.  502,  pobt. 


CHAPTER  XII. 

OTHER    INJURIES   TO   PERSONS. 

Sectiok  S46.  Acts  of  intoxicated  phypicians. 

847.  Willfully  poisoning  food,  medicine,  or  water. 

348.  Mismanagement  of  steamboats. 

349.  Mismanagement  of  steam  boilers. 

350.  Counterfeiting  trade  marks. 

851.  Selling  goods  which  bear  counterfeit  trade  marks. 
I  352.  Definition  of  the  phrase  "counterfeited  trade  marks,"  etc. 

353.  "Trade  mark "  defined. 

354.  Refilling  casks,  etc.,  bearing  trade  mark. 

355.  Defacing  marks  upon  wrecked  property  and  destroying 

bills  of  lading. 

356.  Defacing  marks  upon  logs,  lumber,  or  wood. 

357.  Altering  brands. 

358.  Frauds  in  affairs  of  special  partnership. 

859.  Contracting   or  solemnizing  incestuous  or   forbidden 
marriages. 

360.  Making  false  return  or  record  of  marriage. 

361.  Cruel  treatment  of  lunatics,  etc. 

362.  Refusing  to  issue  or  obey  writ  of  habeas  corpus. 

363.  Reconfining  persons  discharged  upon  writ  of  habeas 

corpus. 
864.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

365.  Innkeepers  and  carriers  refusing  to  receive  guests  and 

passengers. 

366.  Counterfeiting  quicksilver  stamps. 

367.  Selling  debased  quicksilver. 

Acta  of  346.     Every  physician  who,  in  a  state  of  iutoxica- 

intoxicated  -i        i        •    . 

physieians.  tion,  docs  any  act  as  such  physician  to  another  person 
by  which  the  life  of  such  other  person  is  endangered, 
is  guilty  of  a  misdemeanor.   . 

Note. — Intoxication  has  been  carefully  considered 
by  the  Sup.  Court  of  Cal.  in  connection  with  the  com- 
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jnission  of  crime  in  the  cases  of  People  vs.  Nichol,  34 
Cal.,  p.  212;  People  vs.  Belencia,  21  id.,  p.  544;  People 
vs.  King,  27  id.,  p.  507;  People  vs.  Harris,  29  id.,  p.  678. 

347.  Every   person    who    willfally    minfi^les    any  wiufaiiy 
poison  with  any  food,  drink,  or  medicine,  with  intent  J^jgj^^ 
that  the  same  shall  be  taken  by  any  human  being,  to  ^^'^w*^®'* 
his  injury,  and  every  person  who  willfully  poisons  any 
spring,  well,  or  reservoir  of  water,  is  punishable  by 
imprisonment  in  the  State  Prison  for  a  term  not  less 

than  one  nor  more  than  ten  years. 

Note.— Founded  upon  Sec.  8  of  Act  of  1856,  relative 
to  offenses  against  the  person  (Stats.  1856,  p.  131),  and 
extended  to  include  cases  deserving  like  punishment, 
and  in  this  respect  corresponds  with  the  Penal  Code  of 
N.  Y.,  Sec.  405:  see  note  to  Sec.  350,  post. 

348.  Every  captain,  or  other  person  having  charge  Misman- 

agoDient  of 

of  any  steamboat  used  for  the  conveyance  of  paasen-  Bteamboata 


CCl 


(  I 


%^Y^^  or  of  the  boilera  and  engines  thereof,  who,  from 
ignorance  or  gross  neglect,  or  for  the  purpose  of  ex- 
celling any  other  boat  in  speed,  creates,  or  allows  to  /  i  j  "- 
be  created,  such  an  undue  quantity  of  steam  as  to 
burst  or  break  the  boiler,  or  any  apparatus  or  machin- 
ery connected  therewith,  by  which  bursting  or  break- 
ing human  life  is  endangered,  is  guilty  of  a  misde- 
meanor. 

NoTB. — See  note  to  Sees.  349,  350,  post. 

349.    Every  engineer  or  other  person  having  charge  Misman- 
of  any  steam  boiler,  steam  engine,  or  other  apparatus  g[^*^®*™ 
for  generating  or  employing  steam,  used  in  any  manu- 
fiwjtory,  railway,  or  other  mechanical  works,  who  will-      {[[  /  a  / 
fully,  or  from  ignorance,  or  gross  neglect,  creates  or        #  -  -^ 
allows  to  be  created  such  an  undue  quantity  of  steam       ^  ^  /  v 
as  to  burst  or  break  the  boiler,  or  engine,  or  apparatus, 
or  cause  any  other  accident  whereby  human  life  is  en- 
dangered, is  guilty  of  a  misdemeanor. 

NoTK.— See  Sees.  43, 1708, 1714, 1838,  and  2194,  Civil 
Code  Cal.,  on  the  subject  of  injuries,  etc.  Negligence. 
Id'.,  Sec.  17.  Sec.  7,  Subd.  2,  ante.  Willfully,— Id., 
Subd.  1.    Diligence.— Civil  Code  Cal.,  Sec.  16. 
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g)antor-  350.     Every  person  who  willfully  forges  or  couuter- 

marks.  feits,  or  procures  to  be  forged  or  couuterfeited,  any 
trade  mark  usually  affixed  by  any  person  to  his  goods, 
with  intent  to  pass  oft'  any  goods  to  which  such  forged 
or  counterfeited  trade  mark  is  affixed  or  intended  to  be 
affixed,  as  the  goods  of  such  person,  is  guilty  of  a  mis- 
demeanor. 

Note. — This  and  the  three  Bucceeding  sections  are 
based  upon  the  Act  of  March  3d,  1853.--Stat8.  1853,  p. 
33.  Their  ol^ect  is  the  protection  of  the  purchaser  as 
well  as  the  manufacturer,  and  for  this  reason  include 
within  their  scope  everything  that  falls  within  the 
broadest  definition  of  "trade  mark.**  The  remaining 
sections  of  this  Chapter,  relative  to  trade  mark$<,  are 
"bused  upon  the  Act  of  April  3d,  1863  (Stats.  1863,  p. 
155),  and  are  limited  in  their  operation  to  the  statutory 
trade  marks,  etc.— N.  Y.  P.  C,  Sees.  410,  412.  The 
subject  of  the  text  in  this  section  is  becoming  yearly 
more  and  more  important.  It  is  similar  in  import 
to  the  New  York  statutes  (Laws  of  1862,  Chap.  306, 
Sec.  1),  the  pliraseology  being  rendered  more  con- 
cise, and  the  punishment  being  reduced  from  an  im- 
prisonment not  less  than  six  months  and  not  more  than 
twelve,  or  a  fine  not  exceeding  five  thousand  dollars,  to 
that  of  a  misdemeanor.  The  subject  of  counterfeiting 
trade  marks,  including  the  kindred  topic  of  refilling  and 
eelling  stamped  mineral  water  bottles,  has  received  the 
careful  attention  of  the  New  York  Legislature.  In 
1845  an  Act  was  passed  (Laws  of  1845,  Chap.  279)  pun- 
ching the  forgery  of  stamps  or  labels.  In  1850  the 
provisions  of  this  Act  were  somewhat  enlarged.  In 
1862  both  these  Acts  were  repealed,  and  a  more  com- 
prehensive and  stringent  statute  was  passed  (Laws  of 
1862^  Chap.  306),  which,  with  an  amendment  enacted 
in  1863  (Laws  of  1863,  Chap.  209),  giving  the  partjy 
aggrieved  a  chril  remedy  in  addition  to  the  fine  and 
imprisonment  prescribed  by  the  Act  of  1862,  embodies 
the  law  existing  at  the  present  time,  upon  the  geneTal 
sul^ect  of  counterfeiting  trade  marks.  Such  is  the 
history  of  New  York  legislation  on  this  subject.  Our 
State  is  not,  as  yet,  fully  launched  on  the  sea  of  mann- 
fiictories,  but  it  is  time  the  sulject  of  their  protection 
should  be  encouraged  in  so  far  as  the  advantages  of 
trade  marks  are  concerned.  The  kindred  ofiTense  of 
selling  mineral  waters,  water  bottles,  and  others  bear- 
ing the  stamp  of  a  particular  manufacturer,  is  made 
punishable  by  Sec  854,  post,  of  this  Chapter.    The 
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text  of  this  Chapter  is  carefally  drawn,  retrenching^ 
the  phraseology  and  modifyinic  the  measure  of  punish- 
ment to  correspond  with  the  forms  of  expression  used 
and  penalties  prescribed  throughout  the  Code,  adopt- 
ing some  of  the  provisions  of  a  very  stringent  finglis^h 
statute  on  this  subject,  passed  in  1862,  the  25th  and  26th 
Vict.,  Chap.  88.  See  "  Trade  marks,"  Civil  Code  Cal., 
Sees.  656,  .901,  and  notes;  Pol.  Code  Cal.,  Sees.  3196- 
3199,  and  notes. 

351.    Every  person  who  sells  or  keeps  for  sale  any  Selling 
goods  upon  or  to  which  any  counterfeited  trade  mark  J^^^^^ 
has  been  affixed,  intending  to  represent  such  goods  as  maxkai 
Ae  genuine  goods  of  another,  knowing  the  same  to 
W  counterfeited,  is  guilty  of  a  misdemeanor. 

Note. — Selling  or  offering  to  sell  goods  having  a 
trade  mark  thereon  warrants  the  mark  to  be  genuine. — 
See  Civil  Code  Cal.,  Sec.  1/72. 

362.  The  phrases  "  forged  trade  mark  **  and  "  coun-  Definition 

1    «  .  of  the 

terfeited  trade  mark,*'  or  their  equivalents,  as  used  in  phrwe 

, ,  countcnr- 

tms  Chapter,  include  every  alteration  or  imitation  of  Jj'^g^f,'** 
^^J  trade  mark  so  resembling  the  original  as  to  be  ^^' 
likely  to  deceive. 

363.  The  phrase  "trade  mark,"  as  used  in  the  ''Trade 

iV  .  .  •  mark" 

three  preceding  sections,  includes  every  description  of  defined, 
^ord,  letter,  device,  emblem,  stamp,  imprint,  brand, 
printed  ticket,  label,  or  wrapper  Usually  affixed  by 
wij  mechanic,  manufacturer,  druggist,  merchant,  or 
tradesman,  to  denote  any  goods  to  be  goods  imported, 
manu&ctured,  produced,  compounded,  or  sold  by  him, 
other  than  any  name,  word,  or  expression  generally 
denoting  any  goods  to  be  of  some  particnlar  class  or 
description. 

KoTB.— See  26  Vict.,  Chap.  88,  Sec.  1;  N.  Y.  Pol. 
Code,  Seo.  414. 

854,    Every  i>erson  who  has  or  uses  any  cask,  bot-  ReUffing 
tie,  \f easel,  case,  cover,  label,  <»•  other  thing  bearing  or  k?2**„^ 
having  in  any  way  connected  with  it  the  duly  iiled 
tliade  mark  or  name  of  another,  for  the  purpose  of  dis- 
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Defacing 
marks  apon 
wrecked 
property 
and 

destroying 
bills  of 
lading. 


Defacing 
marks 
upon  logs, 
lumber,  or 
wood. 


Altering 
brands. 


Frauds  in 
affairs  of 
special 
partner- 
ship. 


posing  with  intent  to  deceive  or  defraud  of  any  article 
other  than  that  which  such  cask,  bottle,  vessel,  case, 
cover,  label,  or  other  thing  originally  conta,ined  or  was 
connected  with  by  the  owner  of  such  trade  mark  or 
name,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1863,  p.  155,  Sw.  6.    See  notes  to  Sees. 
349,  350,  351,  ante. 

365.  Every  pereon  who  defaces  or  obliterates  the 
marks  upon  wrecked  property,  or  in  any  manner  dis- 
guises the  appearance  thereof,  with  intent  to  prevent 
the  owner  from  discovering  its  identity,  or  who  destroys 
or  suppresses  any  invoice,  bill  of  lading,  or  other  docu- 
ment tending  to  show  the  ownerahip,  is  guilty  of  a 
misdemeanor. 

Note.— See  Sees.  2403-2418,  **  Wrecks  and  Wrecked 
Property,''  Pol.  Code  Cal. 

356.  Every  person  who  cuts  out,  alters,  or  defaces 
any  mark  made  upon  any  log,  lumber,  or  wood,  or 
puts  a  felse  mark  thereon  with  intent  to  prevent  the 
owner  from  discovering  its  identity,  is  guilty  of  a  mis- 
demeanor. 

Note.— See  "Floating  Lumber,"  Pol.  Code  Cal., 
Sees.  2389-2393. 

367.  (§  65.)  Every  person  who  marks  or  brands, 
alters,  or  defaces  the  mark  or  brand  of  any  horse,  mare, 
colt,  jack,  jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep, 
goat,  hog,  shoat  or  pig  belonging  to  another,  with 
intent  thereby  to  steal  the  same  or  to  prevent  identi- 
fication thereof  by  the  true  owner,  is  punishable  by 
imprisonment  in  the  State  Prison  for  not  less  than  one 
nor  more  than  five  years. 

Note.— See  Pol.  Code  Cal.,  *' Marks  and  Brands," 
Sees.  3167-3172,  3182-3185,  and  notes. 

358.  Every  member  of  a  special  partnership  who 
commits  any  fraud  in  the  affairs  of  the  partnership,  is 
guilty  of  a  misdemeanor. 

Note.— See  "  Special  Partnership,"  Civil  Code  Cal., 
Sec.  2477,  et  alia,  and  notes. 
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359.  Every  person  authorized  to  Bolemuize  mar-  Contract- 
riage,  who  willfully  and  knowingly  solemnizes  any  f^jjjj^"*, 
incestuous  or  other  marriage  forbidden  by  law,  is  pun-  fJi-bidden 
ishable  by  fine  of  not  less  than  one  hundred  nor  more  ™'^"»««^ 
than  one  thousand  dollars,  or  by  imprisonment  in  the 
County  Jail  not  less  than  three  months  nor  more  than 

one  year,  or  by  both. 

Note. — What  is  incestuous  marriaj^,  see  Civil  Code 
Cal.,  Sec.  59.  Who  authorized  to  solemnize,  see  id., 
Sec.  70;  see  Sec.  285,  ante,  and  note. 

360.  Every  person  authorized  to  solemnize  any  Making 

•  -  false  rettlni 

marriafi^e,  who  willfully  makes  a  false  return  of  any  o'  '©cord  of 
marriage  or  pretended  marriage  to  the  Recorder,  and 
every  person  who  willfully  makes  a  false  record  of  any 
marriage  return,  is  punishable  as  provided  in  the  pre- 
ceding section. 

NoTB.— Stats.  1850,  p.  424,  Sec.  11.  See  Sees.  73, 74, 
76,  Civil  Code  Cal. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  Croei 
unkind  treatment  o1^  or  any  neglect  of  duty  towards,  ©nunatics. 
any  idiot,  lunatic,  or  insane  person,  is  guilty  of  a  mis- 
demeanor. 


eto. 


362.  Every  officer  or  person  to  whom  a  writ  of  Refusing  to 

i98U6  or 

habeas  corpus  may  be   directed,  who,  after  service  ®^?yj^"* 
thereof,  neglects  or  refuses  to  obey  the  command  corpus, 
thereof,  is  guilty  of  a  misdemeanor. 

NoTB.--Stat8. 1850,  p.  334,  Sees.  9,  39. 

363.  Every  person  who,  either  solely  or .  as  mem-  Reeonfin- 

ing  pereoni 

ber  of  a  Court,  knowino^ly  and  unlawfully  recommits,  di.^hargwi 

^       ^  ,  •^  ttpon  writ 

imprisons,  or  restrains  of  his  liberty,  for  the  same  JJppjSf*" 
cause,  any  person  who  has  been  discharged  upon  a 
writ  of  habeas  corpus,  is  guilty  of  a  misdemeanor. 

NoTi.— Habeas  corpus  Act;  Stats.  1850,  p.  334;  Part 
II,  Title  XII,  Chap.  I,  Sec.  1473,  et  seq.,  post.  The 
word  **  unlawfully "  is  inserted  to  exclude  from  the 

19 
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operation  of  the  section  a  class  of  cases  in  whicli  persons 
discharged  may  be  rearrested  or  recommitted  for  the 
same  offense. 

CoDoeaiing       364.     Evcrv  persoD  havinfi:  in  his  custody,  or  under 

persons  '^  ^  o  -^  ? 

benefiU)f^  his  restraint  or  power,  any  person  for  whose  relief  a 
corptlfc  writ  of  habeas  corpus  has  been  issued,  who,  with  the 
intent  to  elude  the  service  of  such  writ  or  to  avoid  the 
eiFect  thereof,  transfers  such  person  to  the  custody  of 
another,  or  places  him  under  the  power  or  control  of 
another,  or  conceals  or  changes  the  place  of  his  con- 
finement or  restraint,  or  removes  him  without  the 
jurisdiction  of  the  Court  or  Judge  issuing  the  writ,  is 
guilty  of  a  misdemeanor. 

Note.— stats.  1850,  p.  334,  Sec.  39.  See  Sees.  1473- 
1505,  post,  and  notes. 

Innkeepers  365.  Every  person,  and  every  agent  or  officer  of 
oarriors  any  corporation  carrying  on  business  as  an  innkeeper, 
J^esu  and  ^^  ^®  *  commou  Carrier  of  passengers,  who  refuses, 
jtaasenffers.  ^^i^Qut  just  causc  or  cxcusc,  to  rcccivc  and  entertain 

any  guest,  or  to  receive  and  carry  any  passenger,  is 

guilty  of  a  misdemeanor. 

Note. — **  Common  Carrier  of  Passengers,"  Sees. 
2168-2176,  2180-2191,  Civil  Code  Cal.,  and  notes; 
*' Innkeepers,"  id..  Sees.  1859,  1860,  and  notes. 


Connter-  366.     Every  person  who  counterfeits,  or  who  will- 

quickfiiTer  fuUy  uses  the  counterfeited  seal  or  stamp  of  any  person 

engaged  in  manu&cturing  or  selling  quicksilver,  is 

guilty  of  a  felony. 

NoTS.— See  notes  to  Sees.  349,  360,  ante. 

Peiiing  367.    Every  person  who  willftilly  sells,  or  offers  for 

qoiduUrer  sale  as  pure,  any  debased  or  adulterated  quicksilver,  is 
guilty  of  a  misdemeanor. 

KoTE.— See  notes  to  Sees.  849, 350,  ante. 
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TITLE    X. 

OP  CRIMES  AGAINST   THE    PUBLIC   HEALTH  AND 

SAFETY. 

SficnoK  368.  Death  from  explosions,  etc. 

369.  Death  from  collision  on  railroads. 

370.  *•  Public  nuisances  "  defined. 
871.  Unequal  damage. 

372.  Maintaining  a  nuisance,  a  misdemeanor. 

873.  Establishing  or  keeping  pest  houses  within  cities,  towns, 

or  villages. 

874.  Putting  dead  animals  in  streets,  rivers,  etc. 

375.  Keeping  gunpowder,  etc.,  unlawfully. 

376.  Violation  of  quarantine  laws  by  masters  of  vessels. 
877.  Willful  violation  of  health  laws. 

378.  Neglecting  to  perform  duties  under  health  law. 

379.  Unlicensed  piloting. 

380.  Apothecary  omitting  to  label  drugs,  or  labeling  them 

wrongfully,  etc. 

381.  Putting  extraneous  substances  in  packages  of  goods 

usually  sold  by  weight,  with  intent  to  increase  weight. 

382.  Adulterating  food,  drugs,  liquors,  etc. 

383.  Disposing  of  tainted  food,  etc. 

384.  Setting  woods  on  fire. 

885.  Obstructing  attempts  to  extinguish  fires. 

386.  Maintaining  bridge  or  ferry  without  authority. 

387.  Violating  condition  of  undertaking  to  keep  ferry. 

388.  Riding  or  driving  faster  than  a  walk  on  toll  bridges. 

389.  Crossing  toll  bridges,  etc.,  without  paying  toll. 

390.  Engineer  of  locomotive  engine  omitting  to  ring  bell 

when  crossing  highway. 
891.  Intoxication  of  engineers,  conductora,  or  drivers  of  loco- 
motives or  cars. 

392.  Placing  passenger  cars  in  front  of  freight  cars. 

393.  Violation  of  duty  by  employes  of  railroad  companies. 

894.  Exposing  person  infected  with  any  contagious  disease 

in  a  public  place. 

895.  Frauds  practiced  to  afiibct  the  market  price. 

896.  Racing  upon Jhighways, 
397.  Selling  liquor  to  Indians. 

296.  Selling  firearms  and  ammunition  to  Indians. 
399.  Death  from  mischievous  animals. 

368."!^  Every  person  having  charge  of  any  steam  Death  from 
boiler  or  steam  engine,  or  other  apparatus  for  generat-  ©to. 
i]2g  or  employing  steam,  used  in  any  m^nujEeictory,  or 


6^ 


148  Penal   Code. 

on  any  railroad,  or  in  any  vessel,  or  in  any  kind  of 
mechanical  work,  who  willfully,  or  from  ignorance  or 
neglect,  creates,  or  allows  to  be  created,  such  an  un- 
due quantity  of  steam  as  to  burst  or  break  the  boiler, 
engine,  or  apparatus,  or  to  cause  any  other  accident 
whereby  the  death  of  a  human  being  is  produced,  is 
punishable  by  imprisonment  in  the  State  Prison  for 
not  less  than  one  nor  more  than  ten  yeara. 

Death  from       369.     Evcry  couductor,  engineer,  brakeman,  switch- 

ooilision  on  .  i        -  i  i     n  • 

miroada.  man,  or  other  jjerson  having  charge,  wholly  or  lu 
part,  of  any  railroad,  car,  locomotive,  or  train,  who 
willfully  or  negligently  suffers  or  causes  the  same  to 
collide  with  another  car,  locomotive,  or  train,  or  with 
any  other  object  or  thing  whereby  the  death  of  a 
human  being  is  produced,  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor 
more  than  ten  years. 

2)  "Public  370.     A  public  nuisance    is  a  crime  against  the 

•  deiinod.       Order  and  economy  of  the  State,  and  consists  in  unlaw- 
/  t  ^  t/  fully  doing  any  act,  or  omitting  to  perform  any  duty, 

which  act  or  omission  either: 

1.  Annoys,  injures,  or  endangers  the  comfort,  repose, 
health,  or  safety  of  any  considei*able  number  of  per- 
sons; or, 

2.  Ofiends  public  decency;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  any  lake  or 
navigable  river,  bay,  stream,  canal,  or  basin,  or  any 
public  park,  square,  street,  or  highway;  or, 

4.  In  any  way  renders  any  considerable  number  of 
persons  insecure  in  life  or  the  use  of  property. 

NoTK.— See  Sees.  S479,  3480,  Civil  Code  Cal.,  and 
notes.  Difference  between  a  public  and  private 
nuisance — one  which  may  be  abated  and  one  for  which 
a  punishment  is  mflicted. — See,  also,  id.,  Sees.  348Ir 
3484,  and  notes.  The  Civil  Code,  Sec.  3480,  is  as 
follows:  **A  public  nuisance  is  one  which  affects 
equally  the  rights  of  the  whole  community  or  neighboi^ 
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hood,  although  the  extent  of  the  damage  may  be  un- 
equal." The  reasons  for  the  change  are  chiefly:  1. 
That,  while  the  dstinition  in  the  Civil  Code  properly 
embraced  both  private  and  public  nuisances,  it  is  un- 
necessary for  the  purposes  of  the  Penal  Code  to  include 
private  nuisances  in  the  definition;  and,  2.  That  the 
speciHc  prohibition  in  other  Chapters  of  the  Code,  of 
some  Acts  which  have  formerly  been  classed  under  the 
general  term  "public  nuisance,"  has  rendered  it  prac- 
ticable to  restrict  the  definition  of  that  term,  in  this 
Code,  to  some  extent.  The  following  are  the  leading 
decisions  which  support  the  several  clauses  of  the 
definition  in  the  text: 

8uhd,  1— Rex  vs.  Wigg,  Salk.,  p.  4(J0;  2  Ld.  Raym., 
p.  116^5;  Rex  vs.  Pierce,  2  IS  how.,  p.  327;  Rex  vs. 
Wharton,  12  Mod.,  p.  510;  Rex  vs.  Smith,  1  Stra.,  p. 
704;  Rex  vs.  Moore,  3  Barn.  &  Ad.,  p.  184;  Rex  vs. 
White,  1  Burr.,  p.  333;  Rex  vs.  Dnvey,  5  Esp.,  p.  217; 
Rex  vs.  Lloyd,  4  id.,  p.  200;  Rex  vs.  Neil,  2  Carr.  & 
P.,  p.  485;  Putnam  vs.  Payne,  13  Johns.,  p.  312; 
Hinckley  vs.  Emerson,  4  Cow.,  p.  351;  State  vs.  Bald- 
win, 1  Dev.  &  B.,  p.  195;  Commonwealth  vs.  Brown, 
13  Mete.,  p.  365;  Reg.  vs.  Lester,  3  Jur.  (N.  S.)»  P. 
570;  Douglass  vs.  State,  4  Wise,  p.  387. 

8ubd,  2.— State  vs.  Bertheol,  6  Blackf.,  p.  474;  State 
vs.  Purse,  4  McCord,  p.  472;  Crane  vs.  State,  3  Ind., 
p.  193. 

8abd.  3.— -Hall's  Case,  Vent.,  p.  196;  1  Mod.,  p.  76; 

2  Keb.,  p.  846;  Rex  vs.  Leach,  6  Mod.,  p.  145;  Id.,  p. 
155;  Rex  vs.  Qrosvenor,  2  Stark.,  p.  511;  Rex  vs.  Hol- 
lis,  id.,  p.  536;  Rex  vs.  Webb,  1  Ld.  Raym.,  p.  737; 
Rex  vs.  Russell,  6  Bam.  &  C,  p.  566;  Rex  vs.  Traf- 
ford,  1  Barn.  &  Ad.,  p.  874;  Rex  vs.  Wafts,  2  Esp.,  p. 
675;  Rex  vs.  Tyndall,  1  Nev.  &  P.,  p.  719;  6  Ad.  <& 
E.,  p.  143:  W.  W.  &  D.,  p.  316;  Rex  vs.  Ward,  4  Ad. 
&  E.,  p.  384;  1  Har.  &  W.,  p.  703;  Rex  vs.  Pease,  4 
Bam.  &  Ad.,  p.  30;  Rex  vs.  Morris,  1  Bam.  &  Ad.,  p. 
441;  Reg.  vs.  Botfield,  1  Car.  &  M.,  p.  151;  Rex  vs. 
Smith,  4  Esp.,  p.  109;  Rex  vs.  Canfield,  6  Esp.,  p. 
136;  Rex  vs.  Sarmon,  1  Burr.,  p.  516;  Rex  vs.  Cross, 

3  Camp.,  p.  224;  Rex  vs.  Russel,  6  East,  p.  427;  2 
Smith,  p.  424;  Rex  vs.  Jones,  3  Camp.,  p.  230;  Rex  vs. 
Carlile,  6  Car.  &  P.,  p.  637;  Rex  vs.  Gregory,  2  Nev. 
&  M.,  p.  478;  5  Barn.  &  Ad.,  p.  555;  Reg.  vs.  Scott, 

2  Gale  &  D.,  p.  729;  3  Ad.  &  E.  (N.  S.),  p.  543; 

3  Railw.  Cas.,  p.  187;  Reg.  vs.  Betts,  22  Eng.  L.  & 
Eq.,  p.  240;  People  vs.  Lawson,  17  Johns.,  p.  276; 
People  vs.  Cunningham,  1  Den.,  p.  524;  Renwick  vs. 
Morris,  7  Hill,  p.  575;  Harlon  vs.  Humiston,  6  Cow., 
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p.  189;  Lansing  vs.  Smith,  8  id.,  p.  146;  Dygert  vs. 
Schenck,  23  Wend.,  p.  446;  Drake  vs.  Rogers,  3  Hill, 
p.  604;  People  vs.  Lambier,  5  Den.,  p.  9;  Moshier  vs. 
Utica  and  Schenectady  R.  R.  Co.,  8  Barb.,  p.  427; 
Hart  vs.  Mayor,  etc.,  of  Albany,  9  Wend.,  p.  571; 
Hccker  vs.  N.  Y.  Balance  Dry  Dock  Co.,  13  How. 
Pr.,  p.  549;  and  see  same  vs.  same,  24  Barb.,  p.  215; 
Peckham  vs.  Henderpon,  27  Barb.,  p.  207;  People  vs. 
Vanderbilt,  24  How.  Pr.,  p.  301;  Whetmore  vs.  Atlan- 
tic "White  Lead  Co.,  37  Baib.,  p.  70;  Commonwealth 
vs.  Wright,  Thach.  Cr.  Cas.,  p.  211;  Commonwealth 
vs.  Gowen,  7  Mass.,  p.  378;  State  vs.  Spainhour,  2 
Dev.  &  B.,  p.  647;  Commonwealth  vs.  Tucker,  2  Pick., 
p.  44;  Commonwealth  vs.  Webb,  6  Rand.,  p.  726; 
State  vs.  Godfrey,  3  Fairf.,  p.  861;  Commonwealth  vs. 
Ruggles,  10  Mass.,  p.  391;  State  vs.  Mobley,  1  McMul- 
len,  p.  44;  State  vs.  Brown,  16  Conn.,  p.  54;  Elkius 
vs.  State,  2  Humph.,  p.  543;  Simpson  vs.  State,  10 
Yerg.,  p.  525;  State  vs.  Miskimmins,  2  Carter,  p.  440; 
Commonwealth  vs.  Rush,  14  Penn.  St.,  p.  186;  State 
vs.  Morris  and  Essex  R.  R.  Co.,  3  Zabr.,  p.  360;  Com- 
monwealth vs.  Bowman,  3  Ban*.,  p.  202;  Common- 
wealth vs.  Milliman,  13  Serg.  &  R.,  p.  403;  Common- 
wealth vs.  Chapin,  5  Pick.,  p.  199;  State  vs.  Hunter, 

5  Ired.,  p.  869;  State  vs.  Commissioners,  3  Hill,  S. 
C,  p.  149;  SUte  vs.  Yarrell,  12  Ired.,  p.  130;  State 
vs.  Duncan,  1  McCord,  p.  404;  State  vs.  Thompson,  2 
Strobh.,  p.  12;  Commonwealth  vs.  Elburger,  1  Whart., 
p.  469;  State  vs.  Atkinson,  24  Vt.,  p.  448;  Newark 
Plankroad  Co.  vs.  Elmer,  Strockt.,  p.  754;  Attorney 
Gren.  vs.  H.  R.  R.  R.  Co.,  id.,  p.  526;  Works  vs.  Junc- 
tion R.  R.  Co.,  5  McLean,  p.  425;  State  vs.  Phipps, 
4  Ind.,  p.  515;  State  vs.  Freeport,  43  Me.,  p.  193. 

iSubd,  4.— Rex  vs.  White,  Burr.,  p.  333;  Rex  vs. 
Smith,  Stra.,  p.  703;   White  vs.  Cohen,  19  Eng.  L. 

6  Eq.,  p.  146;  Catlin  vs.  Valentine,  9  Paige,  p.  675; 
Brady  vs.  Weeks,  3  Barb.,  p.  157;  Prescott's  Case,  2 
City  Hall  Rec,  p.  161;  Prout*s  Case,  4  id.,  p.  481; 
Lynck*8  Case,  6  id.,  p.  61;  People  vs.  Townsend,  3 
Hill,  p.  479;  Hackney  vs.  State,  8  Ind.,  p.  494;  State 
vs.  Wetherall,  5  Harring.,  p.  487;  8  Blackst.  Comm., 
p.  216;  Bell's  Sc.  Law  Diet.,  Tit.  "Nuisance." 

Tlie  following  are  intended  to  be  excluded  from  the 
definition,  because  they  have  been  decided  not  to  be 
nuisances  upon  grounds  deemed  to  be  sufficient:  Exer- 
cising banking  privileges  without  authority. — Att'y 
Gen.  vs.  Bank  of  Niagara,  Hopk.,  p.  354.  An  immi- 
grant depot,  if  not  kept  in  an  improper  manner. — 
Phoenix  vs.  Commissioners  of  Emigration,  1  Abbott's 
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Pr.,  p.  466.  A  person  sick  of  a  contagious  disease,  if 
not  needlessly  exposed  so  as  to  endanger  the  public. — 
Boom  vs.  City  of  Utica,  2  Barb.,  p.  104.  Several 
offenses  which  in  this  Code  are  made  the  subject  of  spe- 
cific provisions  have  been  held  indictable  under  the 
common  law  definition  of  nuisance.  See  Bex  vs.  Mead- 
ley,  6  Carr.  &  P.,  p.  292*  As  to  obstructing  railways. — 
Reg.  vs.  Holroyd,  2  M.  &  Rob.,  p.  339.  As  to  keeping 
gunpowder. — Rex  vs.  Taylor,  2  Stra.,  p.  1167;  People 
vs.  Sands,  1  Johns.,  p.  78;  Myers  vs.  Malcolm,  6  Hill, 
p.  292.  As  to  establishments  for  gaming  and  other  use- 
less sports. — Tanner  vs.  Trustees  of  Albion,  5  Hill,  p. 
121;  Updike  vs.  Campbell,  4  £.  D.  Smith,  p.  570;  State 
vs.  Doon,  R.  M.  Charlt.,  p.  1;  State  vs.  Haines,  30 
Maine,  p.  65.  As  to  other  disorderly  houses. — Smith 
vs.  Commonwealth,  6  B.  Monr.,  p.  21;  Bloomhuff  vs. 
State,  8  Blackf.,  p.  205;  SUte  vs.  Bailey,  1  Post.,  p^ 
343;  Rex  vs.  Williams,  1  Salk.,  p.  384:  Hackney  vs. 
State,  8  Ind.,  p.  494.  As  to  dangerous  driving  through 
public  streets. — IT.  S.  vs.  Hart,  Pet.  C.  C,  p.  890.  Aft 
to  exposure  of  the  person. — Reg.  vs.  Webb,  1  Den.  C. 
C.  R.,  p.  338;  13  Jur.,  p.  42;*18  Law  J.,  M.  C,  p.  39. 
As  to  digging  up  or  injuring  highways. — Reg.  vs.  Shef- 
field Gas  Consumers'  Co.,  22  £ng.  L.  &  Rq.,  p.  200; 
State  vs.  Peekhard,  5  Harring.,  p.  500.  As  to  neglect 
to  keep  ferry  in  repair. — State  vs.  Willis,  Busb.,  p, 
223.  And  the  like.— State  vs.  Graham,  6  Sneed.,  p. 
134.  Consult,  also,  upon  other  branches  of  the  crimi- 
nal law  relative  to  what  are  nuisances,  the  following: 
Rex  vs.  Wigg,  1  Ld.  Raym.,  p.  737;  Rex  vs.  Village 
of  Hornsey,  1  Ro.,  p.  406;  Anon.,  12  Mod.,  p.  342;  Rex 
vs.  Record,  2  Show.,  p.  216;  Rex  vs.  Dunraven,  W. 
W.  &  D.,  p.  577;  Rex  vs.  Cross,  2  Carr.  &  P.,  p.  483; 
Rex  vs.  Neville,  Peake,  p.  93;  Rex  vs.  Watts,  Mood. 
A  M.,  p.  281;  Wetmore  vs.  Tracy,  14  Wend.,  p.  250; 
Harris  vs.  Thompson,  9  Barb.,  p.  350;  Plant  vs.  Long 
Island  R.  R.  Co.,  10  id.,  p.  26;  Leigh  vs.  Westervelt, 
2  Duer,  p.  618;  Williams  vs.  N.  Y.  Central  R.  R.  Co., 
18  Barb.,  p.  222;  Lynches  Case,  6  City  Hall  Rec,  p.  61; 
Dygert  vs.  Schenck,  23  Wend.,  p.  446;  People  vs.  Cun- 
ningham, 1  Ben.,  p.  424;  Ren  wick  vs.  Morris,  7  Hill, 
p.  575;  Peckham  vs.  Henderson,  27  Barb.,  p.  207; 
State  vs.  Commissioners,  Riley,  p.  146;  Ellis  vs.  State, 
7  Blackf.,  p.  534;  Works  vs.  Junction  R.  R.,  5  Mc- 
Lean, p.  425;  Douglass  vs.  State,  4  Wise,  p.  387;  Com- 
monwealth vs.  Upton,  6  Gray,  p.  473. 
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r I  .  ..    ^    Unequal 
(/vl*'*     •*   damage. 


Maiotain- 
inj^a 
nuisance, 
a  misde- 
meanor. 


Establish- 
ing or 
keeping 
pest  houses 
within 
cities, 
towns,  or 
villages. 


PutUng 
dead 

animals  in 
streets, 
rivers,  etc. 


Keeping 

Sunpow- 
er,  etc., 
unlawfully. 


Violation 
of  quaran- 
tine laws 
by  masters 
of  vessels. 


371.  An  act  which  affects  a  considerable  number 
of  persons,  in  either  of  the  ways  specified  in  the  last 
section,  is  not  less  a  nuisance  because  the  extent  of 
damage  is  unequal. 

372.  Every  person  who  maintains  or  commits  any 
public  nuisance,  the  punishment  for  which  is  not  other- 
wise prescribed,  or  who  willfully  omits  to  perfonn  any 
legal  duty  relating  to  the  removal  of  a  public  nui- 
sance, is  guilty  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  or 
causes  to  be  established  or  kept,  within  the  limits  of 
any  citj',  town,  or  village,  any  pest  house,  hospital,  or 
place  for  persons  affected  with  contagious  or  infectious 
diseases,  is  guilty  of  a  misdemeanor. 

NoTK.— Stats.  1853,  p.  85,  Sees.  1,  2. 

374.  Eveiy  person  who  puts  the  carcass  of  any 
dead  animal,  or  the  offal  from  any  slaughter  pen,  cor- 
ral, or  butcher  shop,  into  any  river,  creek,  pond,  street, 
alley,  public  highway  or  road  in  common  use,  or  who 
attempts  to  destroy  the  same  by  fire  within  one  fourth 
of  a  mile  of  any  city,  town,  or  village,  is  guilty  of  a 
misdemeanor. 

Note.— StaU.  1852,  p.  100,  Sec.  1. 

375.  Every  peraon  who  makes  or  keeps  gunpow- 
der, nitro-glycerine,  or  other  highly  explosive  sub- 
stance, within  any  city  or  town,  or  who  carries  the 
same  through  the  streets  thereof,  in  any  quantity  or 
manner  such  as  is  prohibited  by  law,  or  by  any  ordi- 
nance of  such  city  or  town,  is  guilty  of  a  misde- 
meanor. 

376.  Every  master  of  a  vessel  subject  to  quaran- 
tine or  visitation  by  the  Health  Ofiicer,  arriving  in  the 
port  of  San  Francisco,  who  refuses  or  omits: 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place 
assigned  for  quarantine,  at  the  time  of  his  arrival;  or, 
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2.  To  submit  Ms  vessel,  cargo,  and  passengers  to  the  Sam©. 
examination  of  the  Health  Officer,  and  to  furnish  all 
necessary  infonnation  to  enable  that  officer  to  deter- 
mine to  what  length  of  quarantine  and  other  regula- 
tions they  ought,  respectively,  to  be  subject;  or, 

3.  To  remain  with  his  vessel  at  quarantine  during 
the  period  assigned  for  her  quarantine,  and  while  at 
quarantine  to  comply  with  the  regulations  prescribed 
by  law,  and  with  such  as  any  of  the  officers  of  health, 
by  vii-tue  of  authority  given  them  by  law,  shall  pre- 
scribe in  relation  to  his  vessel,  his  cargo,  himself,  his 
passengers,  or  crew; 

— Is  punishable  by  imprisonment  in  the  County  Jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both. 

Note.— See  Political  Code  Cal.,  Sees.  8004-8032. 
Shipmasters'  duties,  id.,  Sees.  3018,  8014,  3017-3019. 

377.    Every  person  who  willfully  violates  any  of  wiiifui 
the  laws  of  this  State  relatine:  to  the  preservation  of  of  health 

O  IT  Innra 

the  public  health,  is,  unless  a  difi^erent  punishment  for 
such  violation  is  prescribed  by  this  Code,  punishable 
by  imprisonment  in  the  County  Jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  one  thousand  dollars, 
or  both. 

Note. — See  references  in  note  to  Sec.  376,  ante;  also, 
**  Preservation  of  public  health,"  Chap.  II,  Title  VII, 
Part  III,  Political  Code  Cal.,  S«cs.  2978-3063,  and 
notes,  inclusive. 


laws. 


378.    Every  person  charged  with  the  performance  NegiectiDg 
of  any  duty  under  the  laws  of  this  State  relatinff  to  duties 
the  preservation  of  the  public  health,  who  willfully  health  law. 
neglects  or  refuses  to  perform  the  same,  is  guilty  of  a 
misdemeanor. 

Note.— See  Sees.  2978-3063,  inclusive,  Pol.  Code 
Cal. 
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P       J)  Unlicensed       379.    Every  person,  not  authorized  to  act  as  pilot 

^'^^  ^  under  the  laws  of  this  State,  who  pilots  or  offers  to 

/  O  V  pilot  any  vessel  to  or  fix)m  any  port  of  this  State  for 

which  there  are  commissioned  or  licensed  pilots,  or 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  other  than  that  for  which  he  is  commissioned  or 
licensed,  and  for  which  there  are  pilots  so  commisp* 
sioned  or  licensed,  is  guilty  of  a  misdemeanor. 

Note —Founded  upon  Stats.  1869-70,  p.  348,  Sec.  17. 
That  Act  applies  only  to  the  port  of  San  Francisco,  but 
for  the  same  reasons  should  be  extended  to  all  ports  in 
this  State  having  commissioned  pilots.  See  **  Pilots 
and  Pilot  Regulations,'*  generally,  Sees.  2429-2447; 
San  Francisco,  etc.,  id.,  Sees.  2457-2468;  Humboldt 
Bay,  etc.,  id.,  Sees.  247fr-2491;  and  San  Diego,  Stats. 
1871-2,  pp.  650-652,  Pol.  Code  Cal.,  note  to  Sec.  2491. 

Apothe-  380.     Every  apothecary,  druggist,  or  person  carry- 

?*u**;H?****   ms:  on  business  as  a  dealer  in  drugs  or  medicines,  or 

label  drugs,        »  o  ' 

Sem*^^*°*    person  employed  as  clerk  or  salesman  by  such  person, 
wrongfully,  ^j^^^  j^^  putting  up  any  drugs  or  medicines,  or  making 

up  any  prescription,  or  filling  any  order  for  drugs  or 
medicines,  willfully,  negligently,  or  ignorantly  omite 
to  label  the  same,  or  puts  an  untrue  label,  stamp,  or 
other  designation  of  contents,  upon  any  box,  bottle, 
or  other  package  containing  any  drugs  or  medicines, 
or  substitutes  a  different  article  for  any  article  pre- 
scribed or  ordered,  or  puts  up  a  greater  or  less  quan- 
tity of  any  article  than  that  prescribed  or  ordered,  or 
otherwise  deviates  from  the  terms  of  the  prescription 
or  order  which  he  undertakes  to  follow,  in  consequence 
of  which  human  life  or  health  is  endangered,  is  guilty 
of  a  misdemeanor,  or  if  death  ensues,  is  guilty  of  a 
felony. 

Note. — The  frequent  occurrence  of  accidents,  involv- 
ing, often,  even  the  loss  of  human  life,  through  mis- 
takes in  the  putting  up  of  prescriptions,  render  necessary 
some  legislation  to  enforce  care  and  caution  on  the  part 
of  dealers  in  drugs.  The  recent  case  of  Thomas  vs. 
Winchester,  2  Seld.,  p.  897,  illustrates  the  danger  aris- 
ing in  a  different  class  of  cases,  also  embraced  in  the 


Pbnal   Code.  155 

text  of  this  section,  viz.:  cases  in  which  a  manufac- 
turer or  dealer  in  drugs  sends  them  into  the  market 
under  an  untrue  label;  in  consequence  of  which,  retail 
dealers  are  innocently  led  to  supply  dangerous  articles 
without  intending  it.  In  that  case  it  appeared  that  de- 
fendants, who  were  manufacturing  druggists,  sold  to  a 
dealer  a  jar  labeled,  *'  Extract  of  dandelion,'*  but  which 
really  contained  extract  of  belladonna.  The  dealer, 
relying  on  the  label,  sold  the  jar  to  a  retailer;  and  the 
latter,  in  turn,  used  a  part  of  the  contents  of  the  jar, 
supposing  them  to  be  extract  of  dandelion,  in  putting 
up  a  prescription  in  which  that  article  was  required.  A 
dangerous  illness  was  the  result  to  the  person  taking 
the  prescription.  The  Court  of  Appeals,  in  the  case 
cited,  held  the  manufacturers  liable  in  damages  to  the 
injured  person,  notwithstanding  the  article  had  passed 
through  intermediate  sales,  in  reaching  such  person. 
This  liability  is  founded  upon  the  duty  which  the  law 
imposes  upon  the  dealer,  to  avoid  acts  dangerous  to 
other  persons;  and  not  upon  any  contract  or  privity 
between  him  and  the  consumer.  Obvious  considera- 
tions make  it  proper  that  this  duty  should  be  enforced 
by  criminal  penalty  as  by  a  remedy  in  damages. — See 
Civil  Code  Cal.,  Sees.  1706,  3333,  3523— wrongs  and 
damages  therefor.  • 

381.  Every  person  who,  in  putting  up  in  any  bag,  Putting        >^         -^ 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton,  J^^^^^^^fa^  (  -  cc(  ., 
wool,  grain,  hay,  or  other  goods  usually  sold  in  bags,  oJu^afi?       /  6  P<^ 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  wp^hf» 

or  conceals  therein  anything  whatever,  for  the  purpose  to  incroase 
of  increasing  the  weight  of  such  bag,  bale,  box,  bar- 
rel, or  package,  is  punishable  by  a  fine  of  twenty-five 
dollars  for  each  offense. 

382.  Every  person  who  adulterates  or  dilutes  any  Aduiterat- 
article  of  food,  drink,  drug,  medicine,  spirituous  or  ^^^^  \, 
malt  liquor,  or  wine,  or  any  article  useful  in  com- 
pounding them,  with  a  fi'audulent  intent  to  offer  the 

same  or  cause  or  permit  it  to  be  offered  for  sale  as 
unadulterated  or  undiluted,  and  every  person  who 
fraudulently  sells,  or  keeps  or  offers  for  sale  the  same, 
as  unadulterated  or  undiluted,  is  guilty  of  a  misde- 
meanor. 
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Note. — This  and  the  succeeding  Paction  is  bn^ed 
upon  Sec.  125  of  the  Crimes  and  Punisshment  Act 
(Stats.  1850,  p.  229),  and  upon  the  Acts  to  prevent  the 
adulteration  of  food,  milk,  etc. — Stats.  1660,  p.  186; 
1862,  p.  484;  1870,  p.  298.  The  section  follows  the  lan- 
guage of  the  New  York  Penal  Code,  Sees.  451,  451 


!=;*> 


DijpoMnjj  383.  Every  person  who  knowingly  sells,  or  keeps 
food,  etc.  or  offers  for  sale,  or  otherwise  disposes  of  any  article 
of  food,  drink,  drug,  or  medicine,  knowing  that  the 
same  has  become  tainted,  decayed,  spoiled,  or  other- 
wise unwholesome  or  unfit  to  be  eaten  or  drank,  ^nth 
intent  to  permit  the  same  to  be  eaten  or  drank,  is 
guilty  of  a  misdemeanor. 

Sottinir  384.     Every  person  who  willfully  or  neghgently 

woods  on  t  '      n 

fire.  sets  on  fire,  or  causes  or  procures  to  be  set  on  fire, 

any  woodfe,  prairies,  grasses,  or  grain,  on  any  lands,  is 
guilty  of  a  misdemeanor. 

NoTB.— stats.  1852,  p.  Ill,  Sec.  1. 

Stats.  1871-2,  p.  96. 

A7i  Act  to  prevent  the  destruction  of  forests  by  fire 

on  public  lands, 

[Approved  February  13, 1872.] 

[Enacting  clause.] 

Section  1.    Any  person  or  persons  who  shaU  will- 
fully and  deliberately  set  fire  to  any  wooded  country  or 
forest  belonginji^  to  this  State  or  the  United  States, 
within  this  State,  or  to  any  place  from  which  tire  sIimII 
be  communicated  to  any  such  wooded  country  or  forest, 
or  who  shall  accidentally  set  fire  to  any  such  wooded 
country  or  forest,  or  to  any  place  from  which  fire  shall  be 
communicated  to  any  such  wooded  country  or  fo^e^t,  and 
8hall  not  extinguish  the  same,  or  use  every  effort  to  that 
end,  or  who  shall  build  any  fire,  for  lawful  purpose  or 
otherwise,  in  or  near  any  such  wooded  country  or  forest, 
and  through  carelessness  or  neglect  shall  permit  said  fire 
to  extend  to  and  bum  through  such  wooded  countiy  or 
forest,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction,  before  a  Court  of  competent  juri.sdiction, 
shall  be  puni.shablc  by  fine  not  exceeding  one  thousand 
dollars,  or  imprisonment  not  exceeding  one  year,  or  by 
both  such  fine  and  imprisonment;  provided^  that  noth- 
ing herein  contained  shall  apply  to  any  person  who  in 
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good  faith  shall  set  a  back  fire  to  prevent  the  extension 
of  a  fire  already  burning.  All  fines  collected  under 
this  Act  shall  be  paid  into  the  County  Treasury  for  the 
benefit  of  the  Common  School  Fund  of  the  county  in 
which  they  are  collected. 

The  Act  of  1872,  p.  895,  providing  a  punishment  for 
burning  other  houses  and  property,  is  void  under  Sec. 
830,  Political  Code,  it  being  amendatory  of  an  Act 
repealed  by  this  Code.  It  is  amply  provided  for  under 
"  Arson  "  and  **  Malicious  mischief,"  post. 

385.  Every  pei-son  who,  at  the  burning  of  a  build-  obstruct- 

ing 

inor  disobeys  the  lawful  orders  of  any  public  officer  or  attempts  to 

Of  J  J    r  oxtinguisiy 

fireman,  or  offers  any  resistance  to  or  interference  with  ^^^ 
the  lawful  efforts  of  any  fireman  or  company  of  fire- 
men to  extinguish  the  same,  or  engages  in  any  disor- 
derly conduct  calculated  to  prevent  the  same  from 
being  extinguished,  or  who  forbids,  prevents,  or  dis- 
suades othei's  from  assisting  to  extinguish  the  same,  id 
guilty  of  a  misdemeanor. 

Note.— -See  "Fires  and  l^'iremen,"  Political  Code 
Cal.,  Sees.  333(;-3d45,  and  notes. 

386.  Every  person  who  demands  or  receives  com-  Maintain- 

*  ,  ing  bridge 

peusation  for  the  use  of  any  bridge  or  ferry,  or  sets  up  or  ferry 
or  keeps  any  road,  bridge,  ferry,  or  constructed  ford  •u^o'i'y- 
for  the  purpose  of  receiving  any  remuneration  for  the 
use  of  the  same,  without  authority  of  law,  is  guilty  of 
a  misdemeanor. 

NoTi.— See  Political  Code, Index, Titles  "Bridges," 
"  Ferries,"  etc. 

887.    Every  person  who,  having  entered  into  an  violating 

coodition 

undei-taking  to  keep  and  attend  a  ferry,  violates  the  of  under- 
conditions  of  such  undertaking,  is  guilty  of  a  misde-  J^««p««Ty. 
meanor. 

Note.— See  Political  Code  Cal.,  Sees.  2850,  2894,  et 
alia. 

Riding  or 

388.    Every  person  who  willfully  rides  or  drives  fjg*tj"fh^ 
fiister  than  a  walk  on  or  over  any  toll  bridge,  law-  Ji,u*bridg« 


V 


L 
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CroRsing 
bridge,  etc., 
without 
paying  toll. 


engineer  of 
locomotive 
engine 
omitting  to 
ring  boU 
when 
Grooving 
highway. 


Intoxica- 
tion of 
engineers, 
conductors, 
or  drivers 
of  locomo- 
tives or 
cars. 


Placing 
pas^ienger 
cars  in 
front  of 
freight 
oars. 


fully  licensed,  is  punishable   by  fine  not  exceeding 
twenty  dollars. 

Note.— SUta.  1861,  p.  18,  Sec.  1. 

389.  Every  person  not  exempt  from  paying  tolls, 
who  crosses  on  any  ferry  or  toll  bridge,  or  passes 
through  any  toll  gate,  lawfully  kept,  without  paying 
the  toll  therefor,  and  with  intent  to  avoid  such  pay- 
ment, is  punishable  by  fine  not  exceeding  twenty  dol- 
lars. 

Note.— Stats.  1861,  p.  18,  Sec.  2, 

390.  Every  person  in  charge  of  a  locomotive 
engine  who,  before  crossing  any  traveled  public  way, 
omits  to  cause  a  bell  to  ring  or  steam  whistle  to  sound 
at  the  distance  of  at  least  eighty  rods  from  the  cross- 
ing, and  up  to  it,  is  guilty  of  a  misdemeanor. 

Note. — See  **  Regulations  of  Trains,"  Civil  Code 
Cal.,  Sec.  486. 

391.  Every  person  who  is  intoxicated  while  in 
charge  of  a  locomotive  engine,  or  while  acting  as  con- 
ductor or  driver  upon  any  railroad  tmin  or  car,  w^hether 
propelled  by  steam  or  drawn  by  horses,  or  while  actihg 
as  train  dispatcher  or  as  telegraph  operator,  receiving 
or  transmitting  dispatches  in  relation  to  the  movement 
of  trains,  is  guilty  of  a  misdemeanor. 

Note.— See  Political  Code  Cal.,  Sees.  2920-2938. 
This  section  was  amended  8o  as  to  read  as  published  in 
the  text,  by  Act  of  April  1st,  1872:  "An  Act  to  amend 
and  in  relation  to  the  Political,  Civil,  and  Penal  Codes, 
and  the  Code  of  Civil  Procedure,*'  now  on  file  in  the 
office  of  the  Secretary  of  State. 

392.  Every  person  who,  in  making  up  or  running 
railroad  trains,  places  or  runs,  or  causes  to  be  placed  or 
run,  any  freight  car  in  the  rear  of  passenger  cars,  is 
guilty  of  a  misdemeanor,  and  if  loss  of  life  or  limb 
results  from  such  placing  or  running,  is  guilty  of  felony. 
The  term  "freight  car,"  as  used  in  this  section,  does 
not  include  a  baggage,  express,  or  mail  car. 
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NoTK. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  1st,  1872:  ^*  An 
Act  to  amend  and  in  relation  to  the  Political,  Civil, 
and  Penal  Codes,  and  the  Code  of  Civil  Procedure," 
now  on  file  in  the  office  of  the  Secretary  of  State. 

893.    Every  engineer,  conductor,  brakeman,  switch-  '^'^^^^^^^P 
tender,  or  other  officer,  agent,  or  servant  of  any  rail-  oPr^^urold 
road  company,  who  is  guilty  of  any  willful  violation  «o"^p*^»®«'  i 

or  omission  of  his  duty  as  such  officer,  agent,  or  ser- 
vant, whereby  human  life  or  safety  is  endangered,  the 
punishment  of  which  is  not  otherwise  prescribed,  is 
guilty  of  a  misdemeanor. 

394.  Every  person  who  willfully  exposes  himself  Exposing 

pcrsoD 

or  another  afflicted  with  any  contaffious  or  infectious  infected 

•^  °  with  any 

disease,  in  any  public  place  or  thoroughfare,  except  in  5S?^1? 
his  necessary  removal  in  a  manner  the  least  dangerous  JiSS^^'° 
to  the  public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  pub-  Frauds 

practiced 

lishes  any  false  statement,  spreads  any  felse  rumor,  or  J?*^®*^*.  . 
employs  any  other  felse  or  fraudulent  means  or  device,  ^"®®- 
with  intent  to  affect  the  market  price  of  any  kind  of 
property,  is  guilty  of  a  misdemeanor. 

396.  Every  person  driving  any  conveyance  drawn  Racing 

upon 

by  horses,  upon  any  public  road  or  way,  who  causes  or  highways, 
suffers  his  horses  to  run,  with  intent  to  pass  another 
conveyance,  or  to  prevent  such  other  jfrom  passing  his 
own,  is  guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  Selling  Ciit<  K 

,  liquor  to 

to  be  sold  or  furnished,  intoxicating  liquors  to  any  Indiana.    /  }i^  ^ 
Indian^  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1850,  p.  408,  Sec.  16;  1855,  p.  179, 
Sec.  2. 
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Stats.  1871-2,  p.  231. 

An  Act  to  pi-event  the  8ale  of  intoxicating  drinks  to 

minors. 

[Approved  March  4, 1872.] 

[Enacting  clause.] 

Section  1.  Every  person  who  sells  or  gives  to 
another  under  the  age  of  sixteen  years,  to  be  by  him 
drank  at  the  time  as  a  beverage,  any  intoxicating  drink, 
is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine 
not  exceeding  one  hundi*ed  dollars,  or  by  imprisonment 
in  the  County  Jail  not  exceeding  three  months;  pro- 
videdf  that  nothing  in  this  Act  shall  be  deemed  to 
apply  to  parents  of  such  children  or  guardians  of  their 
wards  or  physicians. 

Selling  398.    Every  person  who  sells  or  furnishes  to  any 

ilroarms  *'     ^ 

nfuon'to***"  Iii^i^^n  any  firearm,  or  ammunition  therefor,  is  guilty 
Indians.      ^f  g^  misdemeanor. 

Note.— SUts.  1854,  p.  15. 

Death  from       399.    If  the  owuer  of  a  mischievous  animal,  know- 

mii^chier- 

ous animals  ing  its  propensities,  willfully  suffers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care,  and  such  animal, 
while  so  at  large,  or  while  not  kept  with  ordinary  care, 
kills  any  human  being  who  has  taken  all  the  pre- 
cautions which  the  circumstances  permitted,  or  which 
a  reasonable  person  would  ordinarily  take  in  the  same 
situation,  is  guilty  of  a  felony. 

TITLE    XL 

OF  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

Sectiok  408.  Disturbance  of  public  meetings,  other  than  religious  or 

political. 

404.  "  Riot "  defined. 

405.  Riot,  punishment  of. 

406.  *'  Rout  "  defined. 

407.  **  Unlawful  assembly"  defined. 

408.  Punishment  of  rout  and  unlawful  assembly. 

409.  Remaining  present  at  place  of  riot,  etc.,  after  warning 

to  dbperse. 
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Skction  410.  Magistrates  neglectini^  or  reusing  to  disperse  rioters. 

411.  Consequence  of  resisting  process  after  a  county  has  been 

declared  in  a  state  of  insurrection. 

412.  Piize  tights. 

415.  Persons  present  at  prize  fights. 

414.  Leaving  the  State  to  engage  in  prize  fights. 

416.  Disturbing  the  peace  in  night  time. 

416.  Refusing  to  disperse  upon  lawful  command. 

417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or 

using  the  same  unlawfully. 

418.  Forcible  entry  and  detainer. 

419.  Returning  to  take  possession  of  lands  after  being  re- 

moved by  legal  proceedings. 

403.    Every  person  who,  without  authority  of  law,  Disturt- 


willfully  disturbs  or  breaks  up  any  assembly  or  meet-  gj^^^j® 

ing,  not  xmlawful  in  its  character,  other  than  such  as  JeuSow 

is  mentioned  in  Sections  59  and  302,  is  guilty  of  a  mis-  **'  ^^^^^ 
demeanor. 

KoTZ. — The  assembly  specified  in  Sec.  59  is  a  meet- 
ing of  electors,  held  for  the  discussion  of  public  ques- 
tions, and  that  in  Sec.  302  a  religious  meeting.  This 
section  includes  funerals,  and  like  lawful  meeting^,  and 
corresponds  with  the  N.  Y.  Penal  Code,  Sec.  473. 

404.  Any  use  of  force  or  violence,  disturbing  the  "Riot»» 
public  peace,  or  any  threat  to  use  such  force  or  vio- 
lence, if  accompanied  by  immediate  power  of  execu- 
tion, by  two  or  more  persons  acting  together,  and  with- 
out authority  of  law,  is  a  riot. 

NoTB.— Stats.  1855,  p.  105;  consult  N.  Y.  P.  €., 
Sec.  474;  State  vs.  Conolly,  3  Rich.,  p.  837;  State  vs. 
Snow,  6  Shep.,  p.  346;  Dougherty  vs.  People,  4 
Scamm.,  p.  180;  Rex  ys.  Langford,  1  Car.  &  M.,  p. 
604;  State  vs.  Cole,  2  McCord,  p.  117;  State  vs. 
Brooks,  1  Hill,  S.  C,  p.  361;  State  vs.  Brazil,  1  Rice, 
p.  258;  4  Black.  Com.,  p.  146;  4  Bums  Just.,  Title 
"Riot;*'  Bouv.  Law.  Diet.,  id;  1  Hawk.  P.  C,  Chap. 
65,  Sec.  1;  Whart.  Cr.  L.,  p.  722;  Chitty*s  Cr.  L.,  p. 
274;  see  common  law  definition,  Bouv.  Law.  Diet., 
Title  *'  Riot,''  where  the  distinction  hetween  the  two 
wiU  be  apparent. 

• 

405.  Every  person  who  participates  in  any  riot  Riot,  pun- 
is  punishahle  by  imprisonment  in  the  County  Jail  not 

21 
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exceeding  two  years,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both. 

Note.— The  puniBhment  affixed  to  riot  (Stats.  1855, 
p.  105,  Sec.  8)  was  the  same  as  that  affixed  to  rout, 
though  the  former  offense  included  and  was  an  aggra- 
vation of  the  latter.  The  Code  has  increased  the  max- 
imum of  the  term  from  six  months  to  two  years,  and 
the  maximum  of  the  fine  from  five  hundred  dollars  to 
two  thousand  dollars,  and  has  affixed  to  the  crime  of 
rout  the  same  punishment  as  heretofore  prescribed  by 
law. — See  Kuss.  on  Crimes,  p.  247;  4  Black.  Com.,  p. 
146;  Roscoe  Cr.  £y.,  Index. 

•*Ro^»  406.     (§  116.)     "Whenever  two  or  more  persons, 

assembled  and  acting  together,  make  any  attempt  or 
advance  toward  the  commission  of  an  act  which  would 
be  a  riot  if  actually  committed,  such  assembly  is  a 
rout. 

NoTX.— stats.  1855,  p.  105,  Sec.  3.  This  corresponds 
with  the  common  law  definition,  but  the  riot  which 
would  ensue,  if  the  intended  enterprise  were  carried 
into  execution,  is  the  riot  defined  in  Sec.  404,  ante,  and 
not  the  common  law  riot.  A  rout  is  an  unexecuted 
intended  riot. — Buss,  on  Crimes,  p.  253;  4  Blackst. 
Com.,  p.  140. 

"Unlawful       407.     (§  115.)     Whenever  two  or  more  persons 

assembly"  ,  _  ,  _  ,        /.  ,  -, 

defined.  assemble  together  to  do  an  unlawful  act,  and  separate 
Without  doing  or  advancing  toward  it,  or  do  a  lawful 
act  in  a  violent,  boisterous,  or  tumultuous  manner, 
such  assembly  is  an  unlawful  assembly. 

Note.— Stats.  1855,  p.  105,  Sec.  3.  See  definition  of 
Bouv.  Law  Diet.,  Title  "Unlawful  Assemhly;"  4  Bl. 
Com.,  p.  140;  Buss,  on  Cr.,  p.  254.  Consult,  upon  the 
first  branch  of  this  section,  4  Bl.  Comm.,  p.  147;  Bex  ts. 
Birt,  5  Carr.  &  P.,  p.  154;  Bex  ys.  Heass,  2  Salk.,  p. 
594.  Upon  the  second,  1  Hawk.  P.  C,  Chap.  65,  Sec. 
9;  1  Buss.  Cr.,  p.  272;  Whart.  Cr.  L.,  p.  722;  Bex  vs. 
Hunt,  1  Buss.  C.  &  M.,  p.  254;  3  Cox  Cr.  Cas.,  p. 
215;  Beg.  vs.  Vincent,  9  Carr.  &  P.,  p.  91;  Beg.  vs. 
Neale,  9  Carr.  &  P.,  p.  431;  Beg.  vs.  Soley,  11  Mod., 
p.  116;  Gagarty  vs.  Queen,  3  Cox  Cr.  Cas.,  p.  306. 
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408.  (§§  115, 116.)     Every  person  who  participates  Puniah- 
in  any  rout  or  unlawful  assembly  is  guilty  of  a  misde-  J^Siwfui 
meanor.  a«.einbiy. 

Note.— stats.  1855,  p.  105,  Sec.  8. 

409.  Every  person  remaining  present  at  the  place  Remaining 

prosoDt  at 

of  auy  riot,  rout,  or  unlawful  assembly,  after  the  same  Jj^®^ 

has  been  lawfully  warned  to  disperse,  except  public  wiroingto 

officers  and  persons  assisting  them  in  attempting  to  ^^^^ 
disperse  the  same,  is  guilty  of  a  misdemeanor. 

410.  If  a  mao^istrate  or  officer,  havino:  notice  of  Magia- 

^  '  o  trattifl 

an  unlawful  or  riotous  assembly,  mentioned  in  this  J®fe^*pJJ^ 
Chapter,  neglects  to  proceed  to  the  place  of  assembly,  riotiwf"* 
or  as  near  thereto  as  he  can  with  safety,  and  to  exer- 
cise the  authority  with  which  he  is  invested  for  sup- 
pressing the  same  and  arresting  the  offenders,  he  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1861,  p.  216,  Sec.  43.  The  words 
"riotous**  and  "riotously,"  ex  vi  termini,  imply  vio- 
lence.— 2  Sess.  Cas.,  p.  13;  2  Str.,  p.  834;  Chit.  Cr. 
Law,  p.  489. 

411.  A  person  who,  after  the  publication  of  the  Conse- 

*  *  ,         quence  of 

proclamation  authorized  by  Section  732,  resists  or  aids  resi^'ting 

*  «/  '  process 

in  resisting  the  execution  of  process  in  any  county  de-  eoun^ 
clared  to  be  in  a  state  of  insurrection,  or  who  aids  deciarS  in 

<>  1  M  -I  a  state  of 

or  attempts  the  rescue  or  escape  of  another  from  law-  insurreo- 
fill  custody  or  confinement,  or  who  resists  or  aids  in 
resisting  any  force  ordered  out  by  the  Governor  to 
quell  or  suppress  an  insurrection,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  two 
years. 

NoTE.—Stats.  1851,  p.  212,  Sec.  60. 

412.  (§  44.)     Every  person  who  engages  in,  insti-  phm 
gates,  encourages,  or  promotes  any  ring  or  prize  fight, 

or  any  other  premeditated  fight  or  contention  (with- 
out deadly  weapons),  either  as  principal,  aid,  second, 
umpire,  surgeon,  or  otherwise,  is  punishable  by  im- 
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prisonment  in  the  State  Prison  not  exceeding  two 
years. 

Perrons  413.     (§  44.)     Eveiy  person  willfully  present  as  a 

priio fights,  spectator  at  any  fight  or  contention  mentioned  in  the 
preceding  section,  is  guilty  of  a  misdemeanor. 

Note.— S tots.  1851,  p.  21ft. 

Laaring  414.    Everv  person  who  leaves  this  State  with  in- 

theSUteto  ^   ^ 

enmein     tcut  to  cvade  any  of  the  provisions  of  the  last  two  sec- 

pnze  tighLB.  ^  ^ 

tions,  and  to  commit  any  act  out  of  this  State  such  as 
is  prohibited  by  them,  and  who  does  any  act  which 
would  be  punishable  under  these  provisions  if  com- 
mitted within  this  State,  is  punishable  in  the  same 
manner  as  he  would  have  been  in  case  such  act  had 
been  committed  within  this  State. 

Note.— This  corresponds  with  Sec.  231,  ante— "hav- 
ing the  Stote  to  fight  n  duel — each  being  so  f^med  that 
proof  of  any  act  in  aid  of  a  duel,  or  of  a  ring  or  prize 
fight,  is  sufiicient  to  convict. 


Disturbing       415.     (§  112.)     Every  person  who  maliciously  and 

in  nig 
time. 


in  night       willfully  disturbs  the  peace  or  quiet  of  any  neighbor- 


hood, fibtmily,  or  person,  by  loud  or  unusual  noise,  or 
by  tumultuous  or  offensive  conduct,  or  by  threatening, 
traducing,  quarrelling,  challenging  to  fight,  or  fighting, 
is  punishable  by  fine  not  exceeding  two  hundred  dol- 
lars, or  by  imprisonment  in  the  County  Jail  not  exceed- 
ing two  months. 

NoTX.— Stats.  1850,  p.  243.  See  construction  of  term 
** maliciously,"  Sec.  7,  Subd.  4,  ante,  and  "willfully," 
id.,  Subd.  1. 

Refnsing         416.    (§  113.)    K  two  or  morc  persons  assemble  for 
upon&wfui  the  purpose  of  disturbing  the  public  peace,  or  commit- 

oommand.  x      x  o  i  x  / 

ting  any  unlawful  act,  and  do  not  disperse  on  being 
desired  or  commanded  so  to  do  by  a  public  officer, 
the  persons  so  offending  are  severally  guilty  of  a  mis- 
demeanor. 

Note.— Stats.  1850,  p.  248. 
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417.  Every  person  who,  not  in  necessary  self-de-  ExMbiting 
fense,  in  the  presence  of  two  or  more  persons,  draws  J^^p^°jJ° 
or  exhibits  any  deadly  weapon  in  a  rude,  angry,  and  ^^^^^i^g 
threatening  manner,  or  who,  in  any  manner,  unlaw-  unlaw^iiy. 
folly  uses  the  same,  in  any  fight  or  quarrel,  is  guilty 

of  a  misdemeanor. 

NoTK.— Stats.  1855,  p.  268,  Sec.  1. 

418.  Every  person  using  or  procuring,  encouraging  ^^'^i^^®, 
or  assisting  another  to  use,  any  foixje  or  violence  in  en-  detainer, 
tering  upon  or  detaining  any  lands  or  other  possessions 

of  another,  except  in  the  cases  and  in  the  manner 
allowed  by  law,  is  guilty  of  a  misdemeanor. 

Note. — See  "Forcible  Entry  and  Detainer,"  Code 
Civil  Procedure,  Sees.  115&-1175,  and  notes. 

419.  EveiT  person  who  has  been  removed  from  Returning 

•^    ^  to  take 

any  lands  by  process  of  law,  or  who  has  removed  from  ^^^^^ 
any  lands  pursuant  to  the  lawful  adjudication  or  direc-  jJJSoved"* 
tion  of  any  Court,  tribunal,  or  officer,  and  who  after-  pj^©^. 
wards  unlawfully  returns  to  settle,  reside  upon,  or  take 
possession  of  such  lands,  is  guilty  of  a  misdemeanor. 

Note. — This  section  is  founded  upon  and  to  cany 
out  the  spirit  of  an  Act  for  the  punishment  of  contempts 
and  trespass  (Stats.  1862,  p.  115),  and  is  similar  to  N. 
Y.  Pol.  Code,  Sec.  493. 


TITLE   XII. 

OP  CRIMES  AGAINST  THE  REVENUE  AND  PROFERTT 

OF  THIS  STATE. 

Section  424.  Embezzlement  and  falsification  of  accounts  by  public 

officers. 

425.  Officers  neglecting  to  pay  over  public  moneys. 

426.  *' Public  moneys,*'  as  used  in  the  preceding  section, 

defined. 

427.  Failure  to  pay  over  fines  and  forfeitures  received,  a 

misdemeanor. 

428.  Obstructing  officer  in  collecting  revenue. 


1«6 
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Sbctiok  429.  Befusing  to  give  Assessor  list  of  property,  or  giving 

false  name. 

430.  Making  false  statements,  not  under  oath,  in  reference 

to  taxes. 

431.  Delivering  receipts  for  poll  taxes,  other  than  prescribed 

by  law,  or  collecting  poll  taxes,  etc.,  without  giving 
the  receipt  prescribed  by  law. 
482.  Having  blank  receipts  for  licenses,  etc,,  other  than  those 
prescribed  by  law. 

433.  Repealed, 

434.  Kefu^ing  to  give  name  of  persons  in  employment,  etc. 

435.  Carrying  on  business  without  license. 

436.  Unlawfully  acting  as  auctioneer. 

437.  Repealed. 

438.  Repealed. 

439.  Effecting  insurance  on  account  of  foreign  companies 

that  have  not  complied  with  the  laws  of  this  State. 

440.  Officer  charged  with  collection,  etc.,  of  revenue,  refus- 

ing to  permit  inspection  of  his  books. 

441.  Boaid  of  Examiners,  Controller,  and  Treasurer  neglect- 

ing certain  duties. 

442.  Having  State  arms,  etc. 

443.  Selling  State  arms,  etc. 

424.  (§§  66,  67.)  Eveiy  oflScer  of  this  State,  or  of 
any  county,  city,  town,  or  district  of  this  State,  and 
every  other  person  charged  with  the  receipt,  safe  keep- 
ing, transfer,  or  disbursement  of  public  moneys,  who 
either : 

1.  Without  authority  of  law,  appropriates  the  same 
or  any  portion  thereof  to  his  own  use,  or  ta  the  use  of 
another;  or, 

2.  Loans  the  same  or  any  portion  thereof;  or, 

3.  Fails  to  keep  the  same  in  his  possession  until  dis- 
bursed or  paid  out  by  authority  of  law;  or, 

4.  Unlawfully  deposits  the  same  or  any  portion 
thereof  in  any  bank,  or  with  any  banker  or  other  per- 
son; or, 

5.  Changes  or  converts  any  portion  thereof  from 
coin  into  currency,  or  from  currency  into  coin  or  other 
currency,  without  authority  of  law;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any 


J 
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felse  entry  or  erasure  in  any  account  of  or  relating  to  Same, 
the  same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or 
obliterates  any  such  account;  or, 

8.  Willfully  refuses  or  omits  to  pay  over,  on  demand, 
any  public  moneys  in  his  hands,  upon  the  presentation 
of  a  draft,  order,  or  warrant  drawn  upon  such  moneys 
by  competent  authority;  or, 

9.  "Willfully  omits  to  transfer  the  same,  when  such 
transfer  is  required  by  law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any 
officer  or  person  authorized  by  law  to  receive  the  same, 
any  money  received  by  him  under  any  duty  imposed 
by  law  so  to  pay  over  the  same; 

—Is  punishable  by  imprisonment  in  the  State  Prison 
for  not  less  than  one  nor  more  than  ten  years,  and  is 
disqualified  fix)m  holding  any  office  in  this  State. 

Note. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  Ist,  1872,  cited  in 
note  to  Sec.  391,  ante.  It  is  founded  upon  the  following 
laws:  Sees.  66  and  67  of  the  Crimes  and  Punishment 
Act. — Stats.  1850,  p.  229.  An  Act  to  punish  embezzle- 
ment of  the  public  money. — Stats.  1851,  p.  425.  An 
Act  for  the  protection  of  the  Treasury. — Stats.  1868, 
p.  97.  See  kindred  provisions  in  Political  Code,  Sees. 
9*^>-926;  see,  also,  Sec.  71,  ante.  These  provisions  are 
peculiarly  and  especially  applicable  to  the  collection, 
safe  keeping,  and  disbursement  of  the  public  revenue. 
See  Sec.  3746,  et  seq.,  Political  Code;  also,  id.,  Titles 
•*  Licenses,''  and  "  County  Officers.'* 

425.    Every  officer  charged  with  the  receipt,  safe  OfBcors 

,         ,  ,  negleotiof 

keeping,  or  disbursement  of  public  moneys,  who  neg-  to  pay  over 
lects  or  fails  to  keep  and  pay  over  the  same  in  the  ™on«y«- 
manner  prescribed  by  law,  is  guilty  of  felony. 

NoTK. — For  the  manner  in  which  the  various  officers 
are  required  to  keep  and  disburse  public  moneys, 
see  Political  Code  Cal.,  Index,  *' Treasurer,  State," 
"County,**  "Revenue,"  "Collector,"  "Licenses," 
"  Auditor,"  etc. 
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"Pubiiff  426.    The  phrase  "public  moneys,"  as  used  in  the 

moneys,"  '■  ^  " 

"  the*  ^^^  preceding  sections,  inchides  all  bonds  and  evidence 
fecUMS!"*  of  indebtedness,  and  all  moneys  belonging  to  the 
State,  or  any  city,  county,  town,  or  district  therein,  and 
all  moneys,  bonds,  and  evidences  of  indebtedness  re- 
ceived or  held  by  State,  county,  district,  city,  or  town 
officers  in  their  official  capacity. 


defined. 


Failure  to        427.    If  auv  Clerk,  Justice  of  the  Peace,  SheriflF, 

Say  over  ./  / 

foiSiturea  ^^   Constable,   who  receives  any   fine   or  forfeiture, 

J^J?^**  refuses  or  neglects  to  pay  over  the  same  according  to 

meanor.  j^^  ^^^  within  thirty  days  after  the  receipt  thereof 

he  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1851,  p.  212,  Sec.  680.    See  Sees.  1457» 
1570,  post. 

Obrtruot-         428.    Every  person  who  willfully  obstructs  or  hin- 

ing  officer  *^ 

to«reT«Bue  ^®™  ^^^^  public  officcr  fi'om  collecting  any  revenue^ 
taxes,  or  other  sums  of  money  in  which  the  people  of 
this  State  are  interested,  and  which  such  officer  is  by 
law  empowered  to  collect,  is  guilty  of  a  misdemeanor. 

Refasing         429.    Evcry  person  who  unlawfully  refuses,  upon 

to  give 

AneMor      demand,  to  give  to  any  County  Assessor  a  list  of  his 

Sr'^ving      property  subject  to  taxation,  or  to  swear  to  such  list, 

false  name,  ^j,  ^^^  gives  a  false  name  or  fmudulently  refuses  to 

give  his  true  name  to  any  Assessor,  when  demanded 

by  such  Assessor  in  the  discharge  of  his  official  duties, 

is  guilty  of  a  misdemeanor. 

Note.— Stats.  1861,  p.  419,  Sees.  17,  18.    See  Seca. 
862&-3631,  Political  Code  Cal. 

Making  430.     Evcry  person  who,  in  making  any  statement, 

statements,  not  upou  oath.  Oral  or  written,  which  is  required  or 
pefwen°ce  authorized  by  law  to  be  made,  as  the  basis  of  impoa- 
to  taxes.      jj^g  j^j^y  ^^  ^j.  assessment,  or  of  an  application  to 

reduce  any  tax  or  assessment,  willfully  states  anything 
which  he  knows  to  be  felse,  is  guilty  of  a  misde- 
meanor. 
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NoTB.— stats.  1861,  p.  419,  Socs.  17,  18,  68;  Stats. 
Geo.  Ill,  Chap.  105,  Sec.  9.  False  statements  made 
under  the  sanction  of  an  oath,  in  any  of  the  cases 
referred  to  in  the  section  above,  fall  within  the  defini- 
tion of  perjury,  as  given  in  this  Code,  and  are  there- 
fore excluded  from  the  operation  of  this  section. — See 
N.  Y.  P.  C,  Sec.  520;  see,  also.  Sees.  3629-3631,  3674, 
3675,  and  notes,  Political  Code  Cal. 

431.  Every  person  who  uses  or  gives  any  receipt,  DeUrerfng 
except  that  prescribed  by  law,  as  evidence  of  the  pay-  J^ho?thS 
ment  of  any  poll  tax,  road  tax,  or  license  of  any  kind,  Ey^j^w.^^ 
or  who  receives  payment  of  such  tax  or  license  with-  Sou^m, 

otc« 

out  delivering  the  receipt  prescribed  by  law,  or  who  without 
inserts  the  name  of  more  than  one  person  therein,  is  p^*?ii>e^ 
guilty  of  a  misdemeanor.  °^  ^^' 

Note.— Stats.  1861,  p.  419,  Sec^5.  This  and  the 
nine  following  sections  are  extended  to  cover  the  sev- 
eral provisions  of  the  revenue  law  relating  to  tax 
receipts,  licenses,  etc. — See  Political  Code  Cal.,  Sees. 
3356-3385,  "  Licenses,"  and  3607-3892,  *'  Revenue." 

432.  Every  person  who  has  in  his  possession,  with  ^^^^g 
intent  to  circolate  or  sell,  any  blank  licenses  or  poll  f^gn*?^^"^' 
tax  receipts  other  than  those  furnished  by  the  Con-  t^ai^fose 
troller  of  State  or  County  Auditor,  is  guilty  of  felony.  E^iaw. 

KoTK.— Stats.  1861,  p.  419;  1855,  p.  172,  Sec.  5.  See 
Sees.  3356-7,  3839-3845,  Political  Code  Cal. 

433.  [Was  repealed  by  an  Act  entitled  "  An  Act  Repealed, 
to  amend  and  in  relation  to  The  Political,  Civil,  and 
Pbnal  Codes,  and  The  Code  of  Civil  Procedure,*' 
approved  April  iBrst,  eighteen  hundred  and  seventy- 
two,  now  on  file  in  the  office  of  the  Secretary  of 
State.] 

Note. — This  section  was  repealed  in  consequence  of 
amendments  to  the  Federal  Constitution  superseding 
or  overriding  the  foreign  miners'  tax  of  this  State. 

434.  Every  person  who,  when  requested  by  the  Refasinffto 
Collector  of  taxes  or  licenses,  refuses  to  ffive  to  such  ?f  perepM 

'  o  in  employ- 

Collector  the  name  and  residence  of  each  man  in  his  ™®°^  •*<*• 
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employment,  or  to  give  such  Collector  access  to  the 
building  or  place  where  such  men  are  employed,  is 
guilty  of  a  misdemeanor. 

NoTK.— Stats.  1864,  p.  45,  Sec.  1.  This  section  was 
more  particularly  applicable  to  the  collection  of  foreign 
miners*  license;  but  it  is  competent  for  the  Collector  to 
enforce  this  information  from  any  one  when  collecting 
taxes.— See,  also,  Sees.  3848-3850,  Political  Ck>de  Cal. 

435.  Every  person  who  commences  or  carries  on 
any  business,  trade,  profession,  or  calling,  for  the  trans^ 
action  or  carrying  on  of  which  a  license  is  required  by 
any  law  of  this  State,  without  taking  out  or  procuring 
the  license  prescribed  by  such  law,  is  guilty  of  a  mis- 
demeanor. 

NoTK.— Stats.  1861,  p.  419,  Sec.  77;  1863,  p.  782, 
Sec.  1.  See  "Licenses,"  Sees.  3356-3386,  Political 
Code  Cal.  The  Act  of  1872,  p.  684,  relating  to  licenses, 
is  void  under  Sec.  330,  Political  Code. 

Uniawftiiiy       436.    Evcry  person  who  acts  as  an  auctioneer  in 

acting  as  •z    *• 

aucUoneer.  violation  of  the  laws  of  this  State  relating  to  auctions 
and  auctioneers,  is  guilty  of  a  misdemeanor. 

Note.— See  ^'Auctioneers,"  Sees.  3284-3292,  Political 
Code  Cal.;  id..  Sec.  3376 — classes. 

Repealed.  437.  [Repealed  by  Act  of  April  first,  eighteen 
hundred  and  seventy-two,  cited  in  note  in  lieu  of  Sec- 
tion 438,  ante.] 


Repealed. 


Effecting 
insurance 
on  account 
of  foreijpi 
companies 
that  have 
not  com- 
plied with 
the  laws  of 
this  iState. 


438.  [Repealed  by  Act  of  April  first,  eighteen 
hundred  and  seventy-two,  cited  in  note  in  lieu  of  Sec- 
tion 433,  ante.] 

Note. — The  two  preceding  repealed  sections  became 
inoperative  and  unnecessary  by  the  stamp  tax  being 
declared  unconstitutional  in  Brumagim  vs.  Tillinghast, 
18  Cal.,  p.  265. 

439.  Every  person  who  in  this  State  procures,  or 
agrees  to  procure,  any  insurance  for  a  resident  of  this 
State,  from  any  insurance  company  not  incorporated 
under  the  laws  of  this  State,  unless  such  company  or 
its  agent  has  filed  the  bond  required  by  the  laws  of 
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this  State  relating  to  insurance,  is  guilty  of  a  misde- 
meanor. 

Note. — See  Stats.  1862,  p.  243^  and  Acts  amenda- 
tory thereof.  See  bonds  from  foreign  corporations. — 
Sec.  623,  Political  Ck)de  Gal. 

440.  Every  officer  charged  with  the   collection,  Officer 
receipt,  or  disbursement  of  any  portion  of  the  revenue  ^\^>^ 
of  this  State,  who,  upon  demand,  fails  or  refuses  to  J^;^e 
permit  the  Controller  or  Attorney  General  to  inspect  [o^pltmit 
his  books,  papers,  receipts,  and  records  pertaining  to  of'Sfs"**" 
his  office,  is  guilty  of  a  misdemeanor. 

KoTE.— Stats.  1852,  p.  57,  Sec.  2. 

441.  Every  member  of  the  Board  of  Examiners  Boardof 
and  every  Controller  or  State  Treasurer  who  violates  Controller/ 
any  of  the  provisions  of  the  laws  of  this  State  relating  n^Ji^^Sg 
to  the  Board  of  Examiners,  or  prescribing  its  powera  dudwu 
and  duties,  is  guilty  of  a  felony. 

NoTK.— See  "Board  of  Examiners.'* — Political  Code 
Cal.,  Sees.  654-685,  and  notes,  and  the  Act  of  1872,  p. 

121,  there  cited  in  full. 

442.  Every  person  who  unlawfully  retains  in  his  Having 

State  arms, 

possession  any  arms,  equipments,  clothing,  or  military  «tc 
stores  belonging  to  the  State,  or  the  property  of  any 
company  of  the  State  militia,  is  guilty  of  a  misde- 
meanor. 

NoTK.— stats.  1866,  p.  735,  Sec.  50.  Arms,  how  pro- 
cured, etc.— See  Sees.  1963-1968;  and  Act  of  1872,  p. 

122,  there  cited. 

443.  Every  member  of  the  State  militia  who  un-  Selling 
lawfully  disposes  of  any  arms,  equipments,  clothing,  etc 
or  military  stores,  the  property  of  this  State,  or  of 

any  company  of  the  State  militia,  is  guilty  of  a  mis- 
demeanor. 

Note. — See  note  to  preceding  section. 
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TITLE  XIII. 

OF  CRIMES  AGAINST  PROPERTY. 

Chapter    I.  Arson. 

II.  Burglary  and  housebreaking. 
in.  Having  possession  of  burglarious  instru- 

menis  and  deadly  weapons. 
IV.  Forgery  and  counterfeiting. 
V.  Larceny. 
VI.  Embezzlement. 
VII.  Extortion. 

Vin.  False  j>ersonation  and  cheats. 
IX.  Fraudulently  fitting  out  and  destroying 

vessels. 
X.  Fraudulently     keeping    possession     of 

wrecked  property. 
XI.  Fraudulent  destruction  of  property  in- 
sured. 
XII.  False  weights  and  measures. 

XIII.  Fraudulent  insolvencies  by  corporations ^ 

and  other  frauds  in  their  management. 

XIV.  Fraudulent  issue  of  documents  of  tith  to 

merchandise. 
XV.  Malicious  injuries  to  railroad  bridges^ 
highways^  bridges^  and  telegraphs. 


CHAPTER  I. 

ARSON. 


Sectiok  447.  Arson  defined. 

448.  "Building"  defined. 

449.  "Inhabited  building"  defined. 

450.  "Night  time"  defined. 

451.  "Burning'' defined. 

452.  Ownership  of  the  building. 

453.  Degrees  of  arson. 
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Section  454.  Arson  of  the  first  degree.    Arson  of  the  second  degree. 
455.  Punishment  of  arson. 

447.  Arson  is  the  willful  and  malicious  burninjg^  of  Arson 

*^  delined. 

a  building,  with  intent  to  destroy  it. 

Note.— This  is  also  the  definition  of  the  N.  Y.  Penal 
Code.— See  Sec.  521;  4  Blackst.  Com.,  p.  220.  The 
statutes  of  this  State  had  enlarged  the  use  of  the  term 
to  include  many  acts  of  burning  not  involving  special 
danger  to  the  person.  Thus,  burning  stacks  of  grain, 
standing  crops,  bridges,  etc.,  ^as  arson  in  the  second 
degree. — Stats.  1856,  p.  131,  Sees.  4,  5.  The  Code  con- 
fines the  term  "  arson  "  to  the  ofiense  of  setting  on  fire 
buildings  (including  ships  and  vessels).  Other  criminal 
acts  of  burning  are  not  properly  classified  under  the 
title  of  "  Arson,"  but  under  the  title  of  **  Malicious  mis- 
chief," post.  See,  also,  "Setting  woods  on  fire,"  Sec. 
884,  ante.  The  definition  of  the  text  is  substantially 
that  of  the  common  law  authorities.  They,  nearly  all, 
restrict  the  ofiTense  to  the  burning  of  a  dwelling  house, 
or  some  edifice  adapted  for  or  connected  with  human 
occupation;  making  the  gravity  of  the  ofiTense  to  con- 
sist in  the  peril  to  the  person  which  such  burning 
involves. — 4  Blackst.  Com.,  p.  220;  2  East  P.  C,  p. 
1015;  Barb.  Cr.  L.,  p.  53;  Whart.  Am.  Cr.  L.,  p.  534; 
Coke  Ch.,  pp.  15,  66;  State  vs.  Boe,  12  Verm.,  p.  93; 
People  vs.  Cotteral,  18  Johns.,  p.  115;  see,  also,  laws 
of  Ga.,  p.  712;  4  U.  S.  SUts.  at  L.,  p.  115;  Rep.  Cr. 
Code,  Mass.  The  legislative  intent  in  the  many  Acts 
on  this  subject  was  good,  but  the  Acts  were  very  apt 
from  their  prolixity  to  be  ineflTectual.  The  Act  of  1872, 
p.  895,  is  void  under  Sec.  330  of  the  Pol.  Code,  but  there 
is  ample  provision  in  this  Code  for  all  such  ofiTenses,  as 
will  be  seen. 

448.  Any  house,  edifice,  structure,  vessel,  or  other  "Building** 

•^  defined. 

erection,  capable  of  affording  shelter  for  human  beings, 
or  appurtenant  to  or  connected  with  an  erection  so 
adapted,  is  a  "building,"  within  the  meaning  of  this 
CSiapter. 

Note.— stats.  1856,  p.  131,  Sec.  6;  People  vs.  Stick- 
man,  34  Cal.,  p.  244,  defines  a  house  to  be  any  structure 
having  walls  on  all  sides,  and  a  roof.  What  is  suffi- 
cient indictment  for  **  arson.*' — See  People  vs.  Phipps, 
39  €bI.,  p.  831. 
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"rnhabitod      449.    Any  building  which  has  usually  been  oceu- 
defined.       pied  by  any  person  lodging  therein  at  night  is  an 

"inhabited   building,"  within  the   meaning  of  this 

Chapter. 

Note.— Stats.  1856,  p.  181,  Sec.  6. 

"Night  460.    The  phrase  "night  time,"  as  used  in  this 

defined.       Chapter,  means  the  period  between  sunset  and  sim- 
rise. 

"Banjing»»       451.     To  Constitute  a  buminff,  within  the  meaning 

defined.  °'  i.    -i-i- 

of  this  Chapter,  it  is  not  necessary  that  the  building 
set  on  fire  should  have  been  destroyed.  It  is  sufficient 
that  fire  is  applied  so  as  to  take  effect  upon  any  part 
of  the  substance  of  the  building. 

NoTK.— State  vs.  Sandy,  5  Ired.,  p.  570;  People  vs. 
Butler,  16  Johns.,  p.  203;  Commonwealth  vs.  Van 
Shaack,  16  Mass.,  p.  105;  Reg.  vs.  Parker,  9  Carr.  & 
P.,  p.  45;  Reg.  vs.  Russel,  1  Carr.  &  M.,  p.  541;  see, 
also,  Hester  vs.  State,  17  Geo.,  p.  130;  State  vs.  De 
Bruhl,  10  Rich.  Law,  p.  23.  See,  also,  Cal.  cases, 
cited  under  previous  sections;  also  People  vs.  Hughes, 
29  Cal.,  p.  329,  where  the  burning  was  a  fraud  on  the 
insurer;  and  People  vs.  Scott,  32  Cal.,  p.  200,  where 
ownership  of  the  land  may  not  be  questioned,  if  right 
to  possess  or  occupy  the  house  is  shown  to  be  in  the 
person  residing  in  it,  and.  who,  in  the  in>lictment,  is 
charged  as  owning  and  residing  in  it,  so  that  it  now 
seems  to  be  pretty  well  settled  that  an  omission  to 
designate,  or  error  in  designating  in  an  indictment  for 
arson,  the  owner  or  occupant  of  a  building,  shall  not 
prejudice  the  proceedings  thereupon,  if  it  appears  that 
upon  the  whole  description  given  of  the  building,  it  is 
sufficiently  identified  to  enable  the  prisoner  to  prepare  his 
defense.  On  this  subject  see  Sec.  452  and  note,  post,  and 
compare  Martha  vs.  State,  26  Ala.,  p.  72;  State  vs.  Fish, 
3  Dutch.,  p.  323.  It  would  appear  but  reasonable,  as  well 
as  just,  that  malice  sufficient  to  constitute  arson  should 
be  inferred  from  proof  that  the  prisoner  committed  an 
act  of  burning  a  building,  and  that  some  other  person 
was  rightfully  in  possession  of,  or  actually  occupying, 
any  part  thereof.  It  ought  not  to  be  necessary  that  the 
accused  should  have  had  actual  knowledge  of  such  pos- 
session or  occupancy,  or  should  have  intended  to  injure 
another  person.— See  Rex  vs.  Farrington,  Russ.  &  Ry. 
C.  C,  p.  207;  People  vs.  Van  Blarcum,  2  Johns.,  p. 
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105;  People  vs.  Orcutt,  1  Park.  Cr.,  p.  252;  People  vs 
Henderson,  id.,  p.  563;  Jesse  vs.  State,  28  Miss.,  p.  100. 
In  Reg.  vs.  Regan,  4  Cox  Cr.  Cas.,  p.  335,  it  appeared 
that  the  prisoner's  intent  in  setting  fire  to  the  building 
was  to  obtain  a  reward  offered  for  giving  the  earliest 
intimation  of  a  fire,  at  the  engine  station.  Held,  he 
was  guilty  of  arson.  But  the  burning  of  a  building, 
under  circumstances  which  shows  beyond  a  reasonable 
doubt  that  there  was  no  intent  to  destroy  it,  is  not 
arson. — ^People  vs.  Cotteral,  18  Johns.,  p.  115;  State 
vs.  Mitchell,  5  Ired.,  p.  350.  But  where  any  appur- 
tenance to  any  building  is  so  situated  with  reference  to 
such  building,  or  where  any  building  is  so  situated 
with  reference  to  another  building  that  the  burning  of 
the  one  will  manifestly  endanger  the  other,  a  burning 
of  the  one  is  deemed  a  burning  of  the  other  within  the 
foregoing  definition  of  arson,  and  as  against  any  person 
actually  participating  in  the  original  setting  fire,  as  of 
the  moment  when  the  fire  from  the  one  shall  communi- 
'cate  to  and  burn  the  other. — Robert's  Case,  2  East  P. 
C,  p.  1030;  Isaac's  Case,  id.,  p.  1031;  Reg.  vs. 
Fletcher,  2  Can*.  &  K.,  p.  215;  Reg.  vs.  Price,  1  id., 
p.  73;  Rex  vs.  Petley,  Leach  C.  C,  p.  277. 

452.    To  constitute  arson  it  is  not  necessary  that  a  Ownership 
person  other  than  the  accused  should  have  had  owner-  building, 
ship  in  the  building  set  on  fire.    It  is  sufficient  that  at 
the  time  of  the  burning  another  person  was  rightfully 
in  possession  of,  or  was  actually  occupying  such  build- 
ing, or  any  part  thereof. 

Note. — People  vs.  Van  Blarcum,  2  Johns.,  p.  105; 
Shepherd  vs.  People,  19  N.  Y.  (5  Smith),  p.  537;  Stat© 
vs.  Taylor,  45  Me.,  p.  322.  At  common  law  arson  was 
the  maliciously  huming  the  house  of  another, — East 
P.  C,  p.  1015.  And  one  could  not  be  convicted  of 
arson  in  burning  his  own  house. — Rex  vs.  Pealey, 
Leach  C.  C.  p.  277;  Rex  vs.  Breeme,  id.,  p.  261;  Bex 
vs.  Spalding,  Leach  C.  C,  p.  248.  The  offense  of  burn- 
ing insured  property,  with  intent  to  defraud  the  insurers, 
is  provided  for  in  Chapter  XI  of  this  Title.  See  note 
to  preceding  section. 


453.    Arson  is  divided  into  two  decrees.  Dogrow  of 

O  ftmnn. 

Note.— Stats.  1856,  p.  182,  Sees.  4,  5. 


arson. 


454.    Maliciously  burning   in  the  night-time  an  Arson  of 
inhabited  building  in  which  there  is  at  the  time  some  dogroe. 
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ArsoD  of      haman  beinff,  is  arson  in  the  first  decree.    All  other 

the  second     ,  .  « 

degree.        kuitlti  01  ursoD  are  of  the  second  degree. 

NoTK.— Stats.  1856,  p.  132,  Sees.  4,  5;  similar  to  K. 
Y.,  Sec.  532.  Taken  in  connection  "with  the  definition 
of  ** building,*'  and  "inhabited,"  given  in  Sees.  448 
and  449,  ante,  this  section  would  embrace  as  arson  in 
the  first  degree  the  burning  of  a  ship  or  vessel  while 
lying  within  this  State,  if  committed  in  the  night-time, 
for  it  is  an  offense  of  as  grave  a  character  as  burning 
an  inhabited  dwelling. 

Pnnish-  465.    Arson  is  punishable  by  imprisonment  in  the 

*™>n-         State  Prison,  as  follows: 

1.  Arson  in  the  fii'st  degree,  for  not  less  than  two 
years. 

2.  Arson  in  the  second  degree,  for  not  less  than  one 
nor  more  than  ten  years. 

Note. — This  Chapter  is  founded  upon  Sees.  4, 5,  and 
6  of  Act  concerning  crimes  and  punishments  of  1656. — 
Stats.  1856,  p.  132.  The  text  omits  the  clause  in  Sec.  4 
which  provides  that  **  should  the  lives  of  any  persons 
be  lost  in  consequence  of  such  burning  the  offender 
shall  be  deemed  guilty  of  murder,  and  shall  be  indicted 
and  punished  accordingly.''  This  provision  is  surplus- 
age, for  the  killing  in  that  case  is  in  the  perpetration  of 
arson,  and  falls  within  the  definition  of  murder  in  the 
first  deg^e. — See  Sec.  189,  ante. 


CHAPTER  II. 

BUaaLARY  AND   HOUSEBREAEINa. 

Sbction  459.  **  Burglaiy  "  defined. 

460.  Punishment  of  burglary. 

461.  **  Housebreaking  "  defined. 

462.  Punishment  of  housebreaking. 

463.  **  Night-time  "  defined. 

••Burglary"      459.     (§  58.)     Every  person  who,  in  the  night-time, 

defined.  /».iti-i-i 

forcibly  breaks  and  enters,  or  without  force  enters 
through  any  open  door,  window,  or  other  aperture,  any 
house,  rooBQL,  apartment,  or  tenement,  or  any  tent,  ves- 


Pbnal  Com.  177 

sel,  water  craft,  or  railroad  car,  with  intent  to  commit 
grand  or  petit  larceny,  or  any  felony,  is  guilty  of  burg- 
lary. 

Note. — Stats.  1858,  p.  206.  It  was  held  to  be  neces- 
sary to  charge  the  value  of  the  goods  intended  to  be 
stolen,  in  People  vs.  Murray,  8  Cal.,  p.  520.  Between 
six  and  seven  o'clock  in  the  evening,  on  the  31st 
Augui^t,  is  not  in  the  night-time. — People  vs.  Griffin, 
.  19  Cal.,  p.  578.  The  People  vs.  Shaber,  32  Cal.,  p.  36, 
ee<^m9  to  be  repugnant  to  the  case  of  8  Cal.,  first  supra. 
This  case  was  decided  by  tShafter,  J.,  Sanderson,  J., 
dissenting,  on  the  ground  that  it  is  not  sufficient  to 
charge  the  offense  generally  with  the  intent  to  commit 
a  larceny.  The  Case  of  People  vs.  Stickman,  34  Cal., 
p.  244,  fully  discusses  "dwelling**  and  "house,"  and 
affirms  a  judgment  of  guilty  in  breaking  into  a  chicken 
house  and  stealing  chickens,  holding  the  statute  to 
inclade  as  a  house  "any  stnicture  which  has  walls  on 
all  sides  and  is  covered  by  a  roof.'*  To  charge  the 
offense  in  the  night-time  is  sufficient,  without  giving 
the  hour,  and  if  the  hour  is  alleged,  it  is  unnecessary 
to  prove  it. — People  vs.  Burgess,  35  Cal.,  p.  117;  2 
East's  Pleas  of  the  Crown,  p.  513;  Wharton's  A.  C. 
L.,  Sees.  270,  271,  612.  Ownership  is  correctly  laid  in 
one  who  exercises  control  of  the  whole  house. — People 
vs.  St.  Clair,  38  Cal.,  p.  137.  Larceny  may  not  be 
included  as  part  of  the  offense  of  burglary;  it  is  the 
sulgect  of  a  separate  indictment  under  our  system.^ 
People  vs*  Gamett,  29  Cal.,  p.  626. 

460.     Burglary  is  punishable  by  impri8onmeDt  in  Punish- 

uent  of 

the  State  Prison  for  not  less  than  one  nor  more  than  burglary. 
fifteen  years. 

Note.— By  the  Act  of  1858  (Stats.  1858,  p.  206), 
the  crime  of  burglary  was  punishable  by  im- 
prisonment in  the  State  Prison  for  a  term  not  less 
than  one  nor  more  than  ten  years,  whilst  grand 
larceny,  a  less  heinous  crime,  might  be  punished 
with  imprisonment  in  the  State  Prison  for  four- 
teen years.— Stats.  1856,  p.  219,  Sec.  7.  The  Code 
reduces  the  maximum  punishment  Ibr  larceny  from 
fourteen  years  to  ten  years,  and  increases  that  of  burg- 
lary from  ten  years  to  fifteen  years.  The  Code  makes 
no  attempt  to  define  the  words  "breaking"  or  "enters 
ing,"  but  leaves  the  meanings  of  those  words  as  novip 
quite  well  settled  by  adjudication.  Por  cases  on  tha 
subject,  see  California  cases  cited  in  note  to  Sec.  459, 
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ante,  and  also,  Bex  vs.  Cornwall,  2  Stra.,  p.  880;  Rex 
vs.  Gray,  1  id.,  p.  481;  Bex  irs.  Gibbons,  Foet.,  p.  107; 
Bex  vs.  Hughes,  Leach  C.  C,  p.  452;  Beg.  vs.  Davis, 

6  Cox  Cr.  Cas.,  p.  867;  Beg.  vs.  O'Brien,  4  id.,  p.  898; 
Beg.  vs.  Meal,  3  id.,  p.  70;  Beg.  vs.  Wenmouth,  8  Cox 
Cr.  Cas.,  p.  483;  Beg.  vs.  Wheeldon,  8  Carr.  &  P.,  p. 
747;  Bex  vs.  Paine,  7  id.,  p.  135;  Bex  vs.  Jordan,  7 
id.,  p.  432;  Beg.  vs.  Bird,  9  id.,  p.  44;  Bex  vs.  Hugbes, 
1  Leach  C.  C,  p.  406;  2  East  P.  C,  p.  491;  Bex  vs. 
Lewis,  2  Carr.  &  P.,  p.  628;  Bex  vs.  Brown,  2  East  P. 
C,  p.  487;  2  Leach  C.  C,  p.  1016;  Bex  vs.  Johnson,  2 
East  P.  C,  p.  488;  Bex  vs.  Bailey,  Buss.  &  B.  C.  C, 
p.  841;  2  Buss.  C.  &  M.,  p.  12;  1  B.  &  M.  C  C,  p.  23; 
Bex  vs.  Porkes,  1  Carr.  &  P.,  p.  300;  Bex  vs.  Law- 
rence, 4  Carr.  &  P.,  p.  231;  Bex  vs.  Bussell,  1  M.  C. 
C.  B.,  p.  377;  State  vs.  McCall,  4  Ala.,  p.  643;  State 
vs.  Wilson,  Coxe,  p.  439;  Commonwealth  vs.  Steward, 

7  Dane's  Ab.,  p.  136;  Com.  vs.  Stephenson,  8  Pick.,  p. 
354;  People  vs.  Boujet,  2  Park.  Cr.  Bep.,  p.  11;  Com- 
monwealth vs.  Trimmer,  1  Mass.,  p.  476;  Finch's  Case, 
14  Gratt.,  p.  643;  Guche's  Case,  6  City  Hall  Bee.,  p.  1; 
Bobertson's  Case,  4  id.,  ^»  63;  Smith's  Case,  id.,  p.  62; 
People  vs.  Tralick,  Hill  &  D.,  p.  G3;  People  vs.  Bush, 

8  Park.  Cr.,  p.  552. 

"House-         461.     (§  127.)     Every  person  who,  in  the  day-time, 
defined.       enters  any  dwelling  house,  shop,  warehouse,  store,  mill, 
barn,  stable,  outhouse,  other  building,  vessel,  or  rail- 
road car,  with  intent  to  steal  or  to  commit  any  felony 
whatever  therein,  is  guilty  of  housebreaking. 

NoTX.— Stots.  1864,  p.  104,  Sec.  1;  28  Cal.,  p.  214. 
** Day-time*'  is  from  sunrise  to  sunset.  See  Sec.  463, 
post,  for  *'  night-time.''  It  is  error  to  charge  a  jury  that 
if  defendant  **  was  with  one  who  did  steal  as  charged  in 
the  indictment,  and  saw  him  steal  without  interference 
*  *  *  to  prevent  it,  upon  the  defendant  will  devolve 
the  labor  of  proving  himself  innocent." — ^People  vs. 
Ah  Ping,  27  Cal.,  p.  490.  As  to  identic  and  matters 
of  description  in  two  Courts  being  obnoxious  to  the 
requirement  that  but  one  offense  be  charged,  see  Peo- 
ple vs.  Thompson,  28  Cal.,  p.  218. 

Punish-  462.    Housebreaking  is  punishable  by  imprison- 

ooiont  of 

house-        ment  in  the  State  Prison  for  not  less  than  one  nor  more 

breaking. 

than  five  years. 

NovB.— Stats.  1864,  p.  104,  Sec.  1. 
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463.    The   phrase  "night-time,'.'  as  used  in  this  ■* Night 
Chapter,  means  the  period  between  sunset  and  sunrise,  defined. 

Note. — Between  six  and  seven  o'clock  in  the  even- 
ing of  August  31st  is  not  night-time. — People  vs.  Griffin, 
19  Cal.,  p.  578. 


CHAPTER  HL 

HAVING    POSSESSION  OF    BURQLAEIOUS    INSTRUMENTS  AND 

DEADLY  WEAPONS. 

SicnoK  466.  Having  possession  of  any  instrument  with  intent  to 

commit  burglary. 
467.  ELaving  possession  of  deadly  weapons  with  intent  to 

commit  an  assault.  >  ^  ^ 

466.  (§127.)     Every  person  having  upon  him  a  Hayini^       /^la 
picklock,  crov7  key,  bit,  other  instrument  or  tool,  with  gjgf^^fm^n^; 

iutent  feloniously  to  break  or  enter  into  any  building,  Jo  commu* 
is  guilty  of  a  misdemeanor.  burglary. 

467.  (§  127.)     Every  person  having  upon  him  any  Having, 
deadly  weapon  with  intent  to  assault  another,  is  ff  uilty  of  deadly 

•^  *  7        o         J     weapons 

of  a  misdemeanor.  to  Sm,JSt* ' 

an  assault 


CHAPTER   IV. 

FORGERY   AND   COUNTERFEITING. 

Section  470.  Forgery  of   wills,   conveyances,   notes,   bonds,    etc. 

Uttering   forged   notes,   bonds,   etc.      Forgery   of 
records  and  official  returns. 

471.  Making  false  entries  in  i-ecords  or  returns. 

472.  Forgery  of  public  and  corporate  seals. 

473.  Punishment  of  forgery. 

474.  Forging  telegraphic  messages. 

475.  Passing  or  receiving  forged  notes. 

476.  Making,  passing,  or  uttering  fictitious  bills,  etc. 

477.  Counterfeiting  coin,  bullion,  etc. 

478.  Punishment  of  counterfeiting. 
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m 


Penal  Code. 


Vorgtrycf 
wiUe,  con- 
vey aoMB, 


Uttorinc 
ibrged 
Botes, 
bonds,  etc 


Section  479.  Po?Fessing  or  rcceivinij:  counterfeit  coin,  bullion,  etc. 
480.  Making  or  possessing  counterfeit  dies  or  plates. 

470,  (§  73.)  Every  person  who,  with  intent  to 
defraud  another,  felsely  makes,  aUers,  forges,  or  coun- 
terfeits any  charter,  letters,  patent,  deed,  lease,  in- 
denture, writing  obligatory,  will,  testament,  codicil, 
annuity,  bond,  covenant,  bank  bill  or  note,  post  note, 
check,  draft,  bill  of  exchange,  contmct,  promissory 
note,  due  bill  for  the  payment  of  money  or  property, 
receipt  for  money  or  property,  passage  ticket,  power 
of  attorney,  or  any  certificate  of  any  share,  right,  or 
interest  in  the  stock  of  anj-  corporation  or  association, 
or  any  Controller's  warrant  for  the  payment  of  money 
ftt  the  Treasuiy,  comity  order  or  warrant,  or  request 
for  the  payment  of  money,  or  the  delivery  of  goods  or 
chattels  of  any  kind,  or  for  the  delivery  of  any  instru- 
xaent  of  writing,  or  acquittance,  release,  or  receipt  for 
money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge for  any  debt,  account,  suit,  action,  demand,  or 
other  thing,  real  or  personal,  or  any  transfer  or  assur- 
ance of  money,  certificates  of  shares  of  stock,  goods, 
chattels,  or  other  property  whatever,  or  any  letter  of 
attorney,  or  other  power  to  receive  money,  or  to  re- 
ceive or  transfer  certificates  of  shares  of  stock  or 
annuities,  or  to  let,  lease,  dispose  of,  alien,  or  convey 
any  goods,  chattels,  lands,  or  tenements,  or  other 
estate,  real  or  personal,  or  any  acceptance  or  indorse- 
ment of  any  bill  of  exchange,  promissory  note,  draft, 
order,  or  assignment  of  any  bond,  writing  obligatory, 
or  promissory  note  for  money  or  other  property,  or 
counterfeits  or  forges  the  seal  or  handwriting  of 
another;  or  utters,  publishes,  passes,  or  attempts  to 
pass,  as  true  and  genuine,  any  of  the  above  named 
false,  altered,  forged,  or  counterfeited  matters,  as 
above  specified  and  described,  knowing  the  same  to 
be  fake,  altered,  forged,  or  counterfeited,  with  intent 
to  prejudice,  damage,  or  defi*aud  any  person;  or  who, 
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with  intent  to  defraud,  altera,  corrupts,  or  falsifies  any  Forgery  of 

reoordfi 

record  of  any  will,  codicil,  conveyance,  or  other  instru-  JJ^^®**^ 
ment,  the  record  of  which  is  by  law  evidence,  or  any 
record  of  any  judgment  of  a  Court,  or  the  return  of 
any  officer  to  any  process  of  any  Court,  is  guilty  of 
forgery. 

Note.— 13  Cal.,  p.  336;  28  Cal.,  p.  507;  28  Oal.,  p. 
205;  27  Cal.,  p.  3^4;  35  Cal.»  p.  503.  The  definition 
has  been  extended  to  cover  cases  not  included  within 
the  definition  j^iven  by  our  statutes  (Stats.  1850,  p.  229), 
but  which  are  of  equal  enormity.  Forging,  attempt- 
ing to  pass,  and  passing  as  genuine  a  check,  if  charged 
in  the  various  counts  of  an  indictment,  so  as  to  show 
in  each  that  the  same  check  is  referred  to,  constitutes 
but  one  crime.— People  vs.  Shotwell,  27  Cal.,  p.  400. 
Though  one  of  the  various  acts  mentioned  in  the  laW 
constitutes  the  crime,  they  all  do  no  more  than  to 
charge  one  crime  or  offense. — People  vs.  Frank,  28 
Cal.,  p.  513.  Forms  of  pleading  under  the  Criminal 
Practice  Act  of  this  State  clearly  set  out  in  People  vs. 
Ah  Woo,  28  CaK,  p.  208.  If  the  forged  or  counterfeit 
order  is  in  the  Chinese  language,  to  set  it  out  in  Eng- 
lish in  the  indictment  is  good. — Id.,  referring  to  Sec. 
235,  Crim.  Prac.  Act;  People  vs.  Ah  Sing,  17  Cftl.,  p. 
598;  People  vs.  Vance,  21  Cal.,  'p.  408;  People  vs. 
King,  27  Cal.,  p.  507;  People  vs.  Littlefield,  5  Cal.,  p. 
S55;  People  vs.  Lloyd,  9  Cal.,  p.  55;  People  vs.  Ybana, 
17  Cal.,  p.  166;  2  Whart.  Crim.  Law,  Sec.  1466.  If 
the  indictment  merely  sets  out  an  instrument  which  ig 
a  nullity  upon  its  ftice,  without  any  averment  showing 
it  can  be  made  to  act  injuriously  or  fraudu1entl3',  by 
reason  of  matter  aliunde  no  case  is  made. — People  vs. 
Tomlinson,  35  Cal.,  p.  507,  where  are  cited  in  support 
of  this  rule,  Rex  vs.  Knight,  I  Salk.,  p.  375;  1  Lord 
Baym.,  p.  527;  Regin&  vs.  Marcus,  2  Qarr.  &  Kir.,  p. 
356;  People  vs.  Shall,  9  Cowen,  p.  778;  People  vs. 
Harrison,  8  Barb.,  p.  560;  State  vs.  Briggs,  34  Vt.,  p. 
501;  Commonwealth  vs.  Ray,  3  Gray,  p.  441;  Barnum 
vs.  The  State,  15  Ohio,  p.  717;  Clarke  vs.  The  State, 
Ohio  St.,  p.  6.%.  In  this  case  the  cases  of  Ah  Woo 
and  Frank,  supra,  sustained;  and  it  is  further  held 
that  when  acts  separately  or  all  together  constitute  the 
offense  the  indictment  must  charge  them  conjunc- 
tively, with  the  conjunction  "and,"  and  not  disjunc- 
tively, with  the  U!»e  of  the  word  "or."  When  the 
word  "or"  is  used  the  indictment  was  held  bad  for 
uncertainty. — 2  Hawk.,  Chap.  35,  Sec.  58;   Bex  vs. 
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Stokes,  1  Sttlk.,  p.  842;  People  vs.  Hood,  6  Cal.,  p.  236; 
Cora.  vs.  Gray,  2  Gray,  p.  501;  Rex  vs.  Stoughton,  2 
Str.,  p.  900.  Per  contra,  in  U.  S.  ts.  Potter,  6  Mc- 
Lean G.  C.,  p.  186,  it  was  held  that  '*  cutting  or  caus- 
ing to  be  cuf  was  not  fatal.  **And''  should  be  used, 
in  all  such  cases. 

471.  (§  73.)  Every  pereon  who,  with  intent  to 
defraud  another,  makes,  forges,  or  alters  any  entry  in 
any  book  of  records,  or  any  instrument  purporting  to 
be  any  record  or  return  specified  in  the  preceding 
section,  is  guilty  of  forgery. 

472.  Every  person  who,  with  intent  to  defraud 
another,  forges,  or  counterfeits  the  seal  of  this  State, 
the  seal  of  any  public  officer  authorized  by  law,  the 
seal  of  any  Court  of  record,  or  the  seal  of  any  corpo- 
ration, or  any  other  public  seal  authorized  or  recog- 
nized by  the  laws  of  this  State,  or  of  any  other  State, 
Government,  or  country,  or  who  &lsely  makes,  forges, 
or  counterfeits  any  impression  purpoiting  to  be  an 
impression  of  any  such  seal,  or  who  has  in  his  posses- 
sion any  such  counterfeited  seal  or  impression  thereof, 
knowing  it  to  be  counterfeited,  and  willfully  conceals 
the  same,  is  guilty  of  forgery. 

Note. — Founded  upon  Sec.  81  of  the  Crimes  and 
Puni$^hment  Act  (SUts.  1850,  p.  229),  extended  to  in- 
clude corporate  and  foreign  seals. 

473.  (§  73.)  Forge ly  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor 
more  than  jfourteen  years. 

474.  Every  person  who  knowingly  and  willfiilly 
sends  by  telegraph  to  any  person  a  false  or  forged  mes- 
sage, purporting  to  be  from  such  telegraph  office,  or 
from  any  other  person,  or  who  willfully  delivers,  or 
causes  to  be  delivered  to  any  person  any  such  message 
felsely  purporting  to  have  been  received  by  telegraph, 
or  who  furnishes  or  conspires  to  furnish,  or  causes  to 
be  furnished  to  any  agent,  operator,  or  employe,  to  be 
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sent  by  telegraph,  or  to  be  delivered,  any  such  mes- 
sage, knowing  the  same  to  be  false  or  forged,  with  the 
intent  to  deceive,  injure,  or  defraud  another,  is  pun- 
ishable by  imprisonment  in  the  State  Prison  not  ex- 
ceeding five  years,  or  in  the  County  Jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dol- 
lars, or  by  both  fine  and  imprisonment. 

475.  (§  76.)     Every  person  who  has  in  his  posses-  Paaringor 
sion,  or  receives  from  another  person,  any  forged  prom-  Jjw* 
issory  note  or  bank  bill,  or  bills,  for  the  payment  of 
money  or  property,  with  the  intention  to  pass  the  same, 

or  to  permit,  cause,  or  procure  the  same  to  be  uttered 
or  passed,  with  the  intention  to  defraud  any  person, 
knowing  the  same  to  be  forged  or  counterfeited,  or  has 
or  keeps  in  his  possession  any  blank  or  unfinished  note 
or  bank  bill  made  in  the  form  or  similitude  of  any 
promissory  note  or  bill  for  payment  of  money  or  prop- 
erty, made  to  be  issued  by  any  incorporated  bank  or 
banking  company,  with  intention  to  fill  up  and  com- 
plete such  blank  and  unfinished  note  or  bill,  or  to  per- 
mit, or  cause,  or  procure  the  same  to  be  filled  up  and 
completed  in  order  to  utter  or  pass  the  same,  or  to 
permit,  or  cause,  or  procure  the  same  to  be  uttered  or 
passed,  to  defraud  any  person,  is  punishable  by  impris- 
onment in  the  State  Prison  for  not  less  than  one  nor 
more  than  fourteen  years. 

NoT£.— See  notes  to  Sees.  479,  480,  post. 

476.  (§  77.)     EveiT  person  who  makes,  passes,  Making, 

V     i  /    JT  '    passing,  or 

utters,  or  publishes,  with  intention  to  defraud  any  JJ^^fgJJg 
other  person,  or  who,  with  the  like  intention,  attempts  ^^^^»  ®^ 
to  pass,  utter,  or  publish,  or  who  has  in  his  possession, 
with  like  intent  to  utter,  pass,  or  publish,  any  fictitious 
bill,  note,  or  check,  purporting  to  be  the  bill,  note,  or 
check,  or  other  instrument  in  writing  for  the  payment 
of  money  or  property  of  some  bank,  corporation,  co- 
partnership, or  individual,  when,  in  fact,  there  is  no 
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Buch  bank,  corporation,  copartnership,  or  individual  in 
existence,  knowing  the  bill,  note,  check,  or  instrument 
in  writing  to  be  fictitious,  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor 
more  than  fourteen  years. 

477.  (§  74.)  ^Every  person  who  counterfeits  any 
of  the  species  of  gold  or  silver  coin  current  in  this 
State,  or  any  kind  or  species  of  gold  dust,  gold  or  sil- 
ver bullion,  or  bars,  lumps,  pieces,  or  nuggets,  or  who 
sells,  passes,  or  gives  in  payment  such  counterfeit  coin, 
dust,  bullion,  bars,  lumps,  pieces,  or  nuggets,  or  per- 
mits, causes,  or  procures  the  same  to  be  sold,  uttered, 
or  passed,  with  intention  to  defraud  any  person,  know- 
ing the  same  to  be  counterfeited,  is  guilty  of  counter- 
feiting. 

NoTK. — This  section  is  framed  from  Sec.  74  of  the 
Crimes  and  Punishment  Act,  and !:« extended  to  include 
the  kindred  offenses  provided  for  in  Sec.  1  of  the  Act 
in  relation  to  counterfeiting  gold  dust,  etc.,  Stats.  1855, 
p.  178,  and  also  to  include  counterfeiting  silver  bars,  etc 

478.  (§§  76,  77.)  Counterfeiting  is  punishable  by 
imprisonment  in  the  State  l^rison  for  not  less  than  one 
nor  more  than  fourteen  years. 

NoTi.— Stats.  1855,  p.  178,  Sees.  1,  2. 

Poaeeaing  479.  (§  75.)  Every  person  who  has  in  his  posses- 
eounterfoit  sion,  or  rcccivcs  for  any  other  person,  any  counterfeit 
Uoii,eto.  gold  or  silver  coin  of  the  species  current  in  this  State, 
or  any  counterfeit  gold  dust,  gold  or  silver  bullion  or 
bars,  lumps,  pieces,  or  nuggets,  with  the  intention  to 
sell,  utter,  put  off,  or  pass  the  same,  or  permits,  causes, 
or  procures  the  same  to  be  sold,  uttered,  or  passed, 
with  intention  to  defraud  any  person,  knowing  the 
same  to  be  counterfeit,  is  punishable  by  imprisonment 
in  the  State  Prison  not  less  than  one  nor  more  than 
fourteen  years. 

Note. — Founded  upon  Section  75  of  the  Crimes  and 
Punishment  Act,  and  Section  2  of  Act  to  prevent  coun- 
terfeiting gold  dust,  etc.  (Stats.  1855,  p.  178),  extended 
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to  include  silver  bars,  etc.  Proof. — People  vs.  Parrell, 
30  Gal.,  p.  816.  Indictment.— People  vs.  White,  34 
Cal.,  p.  183,  in  which  case  also  is  discussed  the  consti- 
tutionality of  the  Act.  Art.  1,  Sec.  8,  Subds.  5  and  6, 
of  the  Federal  Constitution  and  the  Laws  of  Congress, 
2  U.  S.  Stats,  at  Lar^e,  p.  404;  4  id.,  p.  121,  do  not 
prohibit  the  punishment  of  the  crime  of  counterfeiting 
by  the  State.  Fox  vs.  State  of  Ohio,  5  Howard,  p. 
410;  and  Moon  vs.  Illinois,  14  id.,  p.  13;  the  U.  S. 
Stats,  at  Large,  supra,  expressly  permit  the  State 
Courts  to  punish  these  offenses.  Selling  to  one  who  is 
not  defrauded  thereby  is  evidence  of  the  purpose  for 
which  the  counterfeit  coin  is  possessed. — People  vs. 
Farrell,  supra. 

480.    (§  78.)     Every  person  who  makes,  or  know-  Making:  op 
ingly  has  in  his  possession  any  die,  plate,  or  any  appa-  ^JfoJ'*^'* 
ratus,  paper,  metal,  machine,  or  other  thing  whatever,  '*^*'**' 
made  use  of  in  counterfeiting  coin  current  in  this  State, 
or  in  counterfeiting  gold  dust,  gold  or  silver  bars,  bul- 
lion, lumps,  pieces,  or  nuggets,  or  in  counterfeiting 
bank  notes  or  bills,  is  punishable  by  imprisonment  in 
the  State  Prison  not  less  than  one  nor  more  than  four- 
teen years;  and  all  such  dies,  plates,  apparatus,  paper, 
metal,  or  machine,  intended  for  the  purpose  aforesaid, 
must  be  destroyed. 

NoTK. — Founded  upon  Section  78  of  the  Crimes  and 
Punishment  Act,  and  Section  1  of  the  Act  to  prevent 
counterfeiting  gold  dust,  etc. — Stats.  1855,  p.  178. 
Sufficiency  of  indictment  for. — See  People  vs.  Farrell, 
30  Cal.,  p.  122;  and  sufficiency  of  proof. — See  People 
vs.  "White,  34  Cal.,  p.  183.    See  note  to  Sec.  479,  ante. 

CHAPTER  V.      -?    s'  K'<^    ^  >  ^/h'^'l  ^' '  "" 

LARCENY.  J  .       / 

Section  484.  "  Larceny  "  defined. 

485.  Larceny  of  lost  property. 

486.  Qrand  and  petit  larceny. 

487.  Grand  larceny  defined. 
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Section  488.  Petit  larceny. 

489.  Punishment  of  grand  larceny. 

490.  Punishment  of  petit  larceny. 

491.  Dogs  property. 

492.  Larceny  of  written  instruments. 

493.  Value  of  passage  tickets. 

494.  Written  instruments  completed  but  not  delivered. 

495.  Severing  and  removing  part  of  the  realty  declared 

larceny. 

496.  Receiver  of  stolen  property. 

497.  Larceny  committed  and  stolen  property  received  out  of 

this  State. 

498.  Stealing  gas. 

499.  Stealing  water. 

500.  Larceny  of  goods  saved  from  fire  in  San  Francisco. 

501.  Purchasing  or  receiving  in  pledge  junk,  etc., of  minors, 

misdemeanor. 

502.  Applies  Sections  839,  342,  and  348  to  junk  dealers,  etc 

"Larceny"  484.  (§§  60,  61.)  Larceny  is  the  felonious  steal- 
ing,  taking,  carrj'ing,  leading,  or  driving  away  the 
personal  property  of  another. 

Note.— Stots.  1856,  p.  219,  Sec.  7.  "Proof  of  the 
felonious  and  fraudulent  taking  with  intent  to  deprive 
the  owner  of  the  property,  is  sufficient  to  charge  the 
defendant  without  proof  that  he  intended  to  convert 
the  property  to  his  own  use." — People  vs.  Juarez,  28 
Cal.,  p.  382.  '*  Our  Criminal  Code,  however,  descrihes 
no  such  offense  as  burglary  complicated  and  mixed 
with  another  felony.  Tf,  in  addition  to  burglaiy, 
another  offense  has  been  committed,  it  must  be  made 
the  foundation  of  another  indictment." — People  vs. 
Garnett,  29  Cal.,  p.  626.  One  holding  a  quitclaim 
deed  as  bailee^  made  to  himself,  commits  no  larceny  in 
converting  it  to  his  own  use. — People  vs.  Mackinley,  9 
Cal.,  p.  250.  Taking  one's  own  property  with  the  inten- 
tion and  purpose  of  charging  a  bailee  therewith  and 
cause  him  loss,  is  larceny. — People  vs.  Stone,  16  Cal., 
p.  369;  see  People  vs.  Cohen,  8  Cal.,  p.  42;  and  People 
vs.  Poggi,  19  Cal.,  p.  600,  on  "bailee,"  etc.  A  bailee 
obtaining  property  as  such  intending  to  convert  it,  and 
does  convert  it  to  his  own  use,  is  guilty  of  larceny. — 
People  vs.  Smith,  23  Cal.,  p.  280.  It  would  be  differ- 
ent if  the  intent  to  st*>al  arose  or  was  conceived  after 
the  taking.—Id.;  People  vs.  Jersey,  18  Cal.,  p.  337; 
People  vs.  Bogart,  36  Cal.,  p.  247.  This  latter  case 
goes  also  to  the  point  of  description  of  the  subject  of 
the  arceny,  and  the  description  of  the  owner  or  person 
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from  whom  the  larceny  was  committed,  holding  that 
Well?,  Fargo  &  Co.,  not  describing  the  persons  com- 
posing the  £rm,  was  bad. — See  Commonwealth  vs. 
Trimmer,  1  Mass.,  p.  476;  Hogg  vs.  The  State,  3 
Blackf.,  p.  326;  State  vs.  Owens,  10  Bich.  L.  R.,  S.  C, 
p.  169.  It  would  have  been  good  had  it  charged  Wells, 
Fargo  &  Co.  to  be  a  corpoiatlon. — 2  Russ  on  Crimes, 
p.  99;  People  vs.  Schwartz,  32  CaU,  p.  160.  The  pos- 
session of  stolen  goods  will  not  alone  sustain  an  indict- 
ment for  larceny;  it  is  a  circumstance,  however,  to  be 
considered  with  others.— People  vs.  Chambers,  18  Cal., 
p.  382.  One  who  with  guilty  knowledge  of  the  larceny 
receives  stolen  goods  may  not  be  convicted  in  the 
county  where  the  crime  was  committed  if  he  was  not 
there,  but  in  another  county;  he  t^hould  be  prosecuted 
where  he  so  received  them  as  receiving  stolen  prop- 
erty.— People  vs.  Stakem,  40  Cal.,  p.  599.  The  one 
who  commits  the  larceny  may,  however,  be  prosecuted 
in  any  county  into  which  he  conveys  the  property. — 
People  vs.  Mellon,  id.,  p.  648.  The  element  of  value 
does  not  enter  into  the  offense  as  defined  by  Act  of 
March  28th,  1868,  providing  for  stealing  horse,  mare, 
etc.,  and  it  is  competent  for  the  Legislature  to  declare 
this  grand  larceny.— People  vs.  Townsley,  39  Cal.,  p. 
406.  Distinction  between  larceny  and  embezzlement 
by  a  bailee  is,  **  in  the  iirst  place  the  guilty  party  has, 
and  in  the  latter  case  he  has  not,  possession  of  the 
property  at  the  time  of  the  commission  of  the  offense. — 
People  vs.  Belden,  37  Cal.,  p.  53;  Whart.  Am.  Cr. 
Law,  notes  to  Sec.  1907,  et  seq.;  People  vs.  Bogart,  36 
Cal.,  p.  247;  People  vs.  Garcia,  25  Cal.,  p.  531;  see, 
also,  on  same  points  as  to  bailees  and  felonious  conver- 
sions, People  vs.  Jersey,  18  Cal.,  p.  837;  People  vs. 
Cohen,  8  id.,  p.  42;  People  vs.  Peterson,  9  Cal.,  p.  313; 
People  vs.  Poggi,  19  Cal.,  p.  60.  Describing  property 
in  the  indictment. — People  vs.  Bogart,  86  Cal.,  p.  247; 
People  vs.  Littletield,  5  id.,  p.  355;  People  vs.  Green, 
15  Cal.,  p.  512;  People  vs.  Smith,  15  Cal.,  p.  408;  Peo- 
ple vs.  Ball,  14  Cal.,  p.  101.  Owner  must  be  certainly 
described. — People  vs.  Bogart,  36  Cal.,  p.  247;  but  see 
People  vs.  Ah  Sing,  19  Cal.,  p.  598;  Commonwealth  vs. 
Trimmer,  1  Mass.,  p.  476.  Value, — People  vs.  Robles, 
34  Cal.,  p.  591;  People  vs.  Winkler,  9  Cal.,  p.  234.  As 
defined  in  the  New  York  Penal  Code,  Sec.  684,  "  lar- 
ceny is  the  taking  of  personal  property  accomplished 
by  fraud  or  stealth,  or  without  color  of  right  thereto, 
and  with  intent  to  deprive  another  thereof."  Our  defi- 
nition was  adopted  rather  than  this  because  our  adju- 
dications upon  the  statute  were  frequent  and  the  defini- 
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tion  had  assumed  certainty  in  the  hands  of  the  Courts. 
It  may,  however,  be  well  to  give  pome  references  which 
go  to  make  plain  the  different  offenses  of  felonies  con- 
nected with  the  ownership  of  property.    Pour  of  the 
crimes  affecting  property  require  to  be  somewhat  care- 
fully distinguis^hed :   robbery,  larceny,  extortion,  and 
embezzlement.    The  leading  distinctions  between  these 
may  be  briefly  f^tated  thus:    All  four  include  the  crim- 
inal acquisition  of  the  property  of  another.    In  rob- 
bery this  is  accomplished  by  means  of  force  or  fear, 
and  by  overcoming  or  disregarding  the  will  of  the 
rightful  possessor.    There  is  a  taking  of  property  from 
another  against  his  consent;    the  physical  power  to 
resist  being  overcome  by  force,  or  what  is  equivalent  in 
law,  the  moral  power  to  refuse  being  prostrated  by  fear. 
In  larceny  there  is  still  a  taking;  but  it  is  accomplished 
by  fraud  or  stealth,  as  by  the  New  York  section  as 
specified  in  the  text  of  Sec.  484,  which  includes  fraud 
or  stealth;  the  property  is  taken  not  a^atn^t  the  con- 
sent of  the  owner,  but  without  it.    In  extortion  there  is 
again  a  taking.    Now  this  is  with  the  consent  of  the 
party  injured;  but  it  is  a  consent  induced  by  threats,  or 
under  color  of  some  official  right.    In  embezzlement 
there  is  no  taking,  in  the  technical  sense;  that  is,  no 
taking  from  the  possession  of  another.    The  offender 
being  in  possession  of  the  property  in  virtue  of  some 
trust,  which  the  law  deems  worthy  of  special  sanction, 
applies  it  by  fraud  or  stealth,  or  feloniously  steals, 
takes,  carries,  leads,  or  drives  it  away  to  his  own  use,  or 
appropriates  it  to  his  own  use  and  deprives  the  owner 
thereof.    Thus  extortion  partakes  in  an  inferior  degree 
of  the  nature  of  robbery,  and  embezzlement  shares  that 
of  larceny.    In  larceny  it  is  not  necessary  that  the  prop- 
erty taken  should  be  strictly  the  property  of  another  per- 
son.  A  man  may  be  guilty  of  stealing  his  own  property, 
when  done  with  intent  to  charge  another  person  with  the 
value  of  it;  e.  g.,  where  property,  which  has  been  levied 
upon,  is  stolen  from  the  officer  by  the  general  owner. — 
Palmer  vs.  People,  10  Wend.,  p.  165;  see  also  People  vs. 
Call,  1  Den.,  p.  120.    As  to  what  property  may  be  the 
subject  of  larceny,  see  Rex  vs.  Westbee,  Leach,  p.  15; 
Rex  vs.  Hedge,  id.,  p.  240;  Rex  vs.  Martin,  id.,  p.  205; 
Rex  vs.  Chcalbr,  2  Den.  &  P.,  p.  361;  5  Cox  Cr.,  p.  367; 
Reg.  vs.  White,  6  Cox  Cr.  Cas.,  p.  213;  7  id.,  p.  183; 
Reg.  vs.  Smith,  id.,  p.  93;  Reg.  vs.  Jones,  id.,  p.  498; 
Reg.  vs.  Morrison,  8  Cox  Cr.  Cas.,  p.  194;  Linenden's 
Case,  1  City  H.  Rec,  p.  80;  Ward  vs.  People,  6  Hill, 
p.  144;  People  vs.  Caryl,  12  AVend.,  p.  547;  Johnson 
vs.  People,  4  Den.,  p.  364;  Low  vs.  People,  2  Park. 
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Gr.,  p.  37;  People  vs.  Loomis,  4  Den.,  p.  380;  Payne 
vs.  People,  6  Johns.,  p.  103;  People  vs.  Campbell,  4 
Park.  Cr.,  p.  386;  People  vs.  Bradley,  id.,  p.  246;  Cor- 
bett  V3.  State,  31  Ala.,  p.  329;  State  vs.  Hall,  5  Har- 
nne»M  P*  ^^;  State  vs.  Bond,  8  Clarke,  p.  540;  Com- 
monwealth vs.  Rourke,  10  Cush.,  p.  397;  State  vs. 
Taylor,  3  Dutch.,  p.  117.  As  to  what  constitutes  a 
sufficient  removal  or  asportation  of  the  property  to  con- 
stitute larceny,  see  Rex  vs.  Coslet,  Leach,  p.  271;  Rex 
vs.  Lapier,  id.,  p.  860;  Rex  vs.  Farrell,  id.,  p.  362,  n.; 
Rex  vs.  Simpson,  id.,  p.  362,  n.;  Tobias'  Case,  1  City 
Hall  Rec.,  p.  30;  Phillips*  Case,  4  id.,  p.  177;  McDow- 
ells Case,  5  id.,  p.  94;  Scott's  Case,  id.,  p.  169;  Reg. 
vs.  Hall,  3  Cox  Cr.  Cas.,  p.  245;  Reg.  vs.  AVa  is,  id., 
p.  67;  10  Law  T.,  p.  49;  Reg.  vs.  Lawrence,  4  Cox  Cr. 
Cas.«  p.  438;  Reg.  vs.  Simpson,  6  id.,  p.  422;  24  Law 
J.  (m.  c),  p.  7.  As  to  what  is  an  intent  to  deprive 
another  of  his  interest  in  the  property  taken,  within 
the  meaning  of  the  law  of  larceny,  see  Reg.  vs.  Wynn, 
3  Cox  Cr.  Cas„  p.  269;  1  Den.  C.  C.  R.,  p.  365;  Reg. 
vs.  Holloway,  3  Cox  Cr.  Cas.,  p.  241:  1  Den.  C.  C.  R.,* 
p.  370;  Reg.  vs.  Beecham,  5  Cox  Cr.  Cas.,  p.  181; 
Reg.  vs.  O'Donnell,  7  id.,  p.  337;  Reg.  vs.  Poole,  id., 
p.  373;  Reg.  vs.  Guernsey,  1  Post.  &  P.,  p.  394; 
Crocheron's  Case,  1  City  Hall  Roc,  p.  177;  Ellis  vs. 
People,  21  How.  Pr.,  p.  356;  State  vs.  Bond,  8  Clarke, 
p.  540;  Hamilton  vs.  State,  35  Miss.,  p.  214;  State  vs. 
Gresser,  19  Miss.,  p.  247;  U.  S.  vs.  Durkee,  1  McAll. 
C.  C,  p.  196;  Alexander  vs.  State,  12  Texas,  p.  540; 
Dignowitt/  vs.  S  mis  17  Texas,  p.  521 .  For  cases  upon 
the  distinction  between  a  taking,  originally  feloni- 
ous, and  which  is  therefore  laiceny,  and  posses- 
sion acquired  without  intent  to  steal,  and  followed 
by  a  wrongful  appropriation,  see  Rex  vs.  Bass,  Leach, 
£85;  Rex  vs.  Chipchase,  id.,  p.  805;  Rex  vs.  Palmer, 
id.,  p.  782;  Rex  vs.  Sharpless,  id.,  p.  108;  Rex  vs. 
Aickles,  id.,  p.  380;  Rex  vs.  Harvey,  id.,  p.  b*lS;  Rex 
Y9.  Chailewood,  id.,  p.  756;  Rex  vs.  Pear,  id.,  p.  253; 
Rex  vs.  Tunnaid,  id.,  p.  255,  n.;  Rex  vs.  Stmple, 
Leach,  p.  470;  Rex  vs.  Wilkins,  id.,  p.  £86;  Reg.  vs. 
Cole,  2  Cox  Cr.  Cas.,  p.  340;  Reg.  vs.  Thistle,  3  id., 
p.  b7'i;  Reg.  vs.  Hey,  3  id.,  p.  582;  Reg.  vs.  Roberts, 
id.,  p.  74;  Reg.  vs.  Janson,  id.,  p.  82;  Reg.  vs.  Brock- 
ett,  4  id.,  p.  274;  Reg.  vs.  Mattheson,  5  id.,  p.  276; 
Reg.  vs.  Webb,  id.,  p.  154;  Reg.  vs.  Mediand,  id.,  p. 
292;  Reg.  vs.  Jones,  id.,  p.  156;  Reg.  vs.  Peyser,  id., 
p.  241;  Reg.  vs.  Johnfon,  id.,  p.  372;  Reg.  vs.  Saward, 
id.,  p.  £95;  Reg.  vs.  Riley,  6  id.,  p.  88;  Reg.  vs.  Feath- 
erstone,  id.,  p.  376;  Reg.  vs.  Cornifeh^  id.,  p.  432;  S3 
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Eng.  L.  &  Eq.,  p.  527;  Reg.  vs.  Fitch,  7  Cox  Cr.  Cas., 
p.  269;  Repr.  vs.  Davis,  2  Jur.  (X.  S.),  p.  478;  36  Eng. 
L.  &  Eq.,  p.  607;  Reg.  vb.  Wright,  7  Cox  Cr.  Cas.,  p. 
413;  4  Jur.  (N.  S.),  p.  313;  Reg.  vs.  Brown,  36  Eng.  L. 

6  Eq.,  p.  610;  2  Jur.  (N.  S.),  p.  192;  Reg.  vs.  Poole, 

7  Cox  Cr.  Cas.,  p.  373;  Reg.  vs.  Williams,  id.,  p.  365; 
Reg.  vs.  North,  8  id.,  p.  433;  Reg.  vs.  Bramley,  id.,  p. 
468;  Reg.  vs.  Thompson,  15  Law  T.,  p.  101;  Reg.  vs. 
Guernsey,  1  ¥o>U  &  F.,  p.  394;  Reg.  vs.  Gillings,  id., 
p.  36;  Reg.  vs.iHooper,  id.,  p.  85;  Mourey  vs.  Walsh, 

8  Cow.,  p.  288;  Ross  vs.  People,  6  Hill,  p.  294;  Day- 
ton's Case,  2  City  H.  Rec.,  p.  167;  Dow's  Case,  id.,  p. 
129;  Lloyd's  Case,  id.,  p.  132;  McC lure's  Case,  id.,  p. 
154;  O'Terre's  Case,  id.,  p.  154;  Valentine's  Case,  4 
id.,  p.  33;  Bowen's  Case,  id.,  p.  46;  Langley's  Case, 
id.,  p.  159;  Bartrons'  Case,  6  id.,  p.  56;  Cochran's 
Case,  id.,  p.  62;  People  vs.  Jackson,  8  Park  Cr.,  p. 
690;  People  vs.  Wood,  2  id.,  p.  22;  People  vs.  Call,  1 
Den.,  p.  120;  Nichols  vs.  People,  17  N.  Y.,  p.  114; 
People  vs.  Schuyler,  6  Cow.,  p.  572;  Ennis  vs.  State, 
3  Iowa,  p.  67;  Spivey  vs.  State,  26  Ala.,  p.  79;  Com- 
monwealth vs.  King,  9  Cush.,  p.  284;  Commonwealth 
vs.  White,  11  id.,  p.  483;  Richards  vs.  Commonwealth, 
13  Gratt.,  p.  803;  Webh  vs.  People,  17  111.,  p.  339; 
Farrell  vs.  People,  16  id.,  p.  506;  White  vs.  State,  11 
Tex.,  p.  469;  Wat«ion  vs.  State,  36  Miss.,  p.  593. 

Stots.  1871-2,  p.  282. 

An  Act  to  more  fully  define  the  crime  of  larceny, 

[Approved  March  6, 1872.] 

[Enacting  clause.] 

Section  1.  Every  person  who  shall  convert  any 
manner  of  real  .estate,  of  the  value  of  fifty  dollars  and 
upwards,  into  personal  property,  hy  severing  the  same 
from  the  realty  of  another,  with  felonious  Intent  to  and 
shall  so  steal,  take,  and  cany  away  the  same,  shall  be 
deemed  guilty  of  grand  larceny,  and,  upon  conviction 
thereof,  shall  be  punishable  by  imprisonment  in  the 
State  Prison  for  any  term  not  less  than  one  year  nor 
more  than  fourteen  years. 

Sec.  2.  Every  person  who  shall  convert  any  manner 
of  real  estate,  of  the  value  of  under  fifty  dollars,  into 
personal  property,  by  severing  the  same  from  the  realty 
of  another,  with  felonious  intent  to  and  shall  so  steal, 
take,  and  carry  away  the  same,  shall  be  deemed  guil^ 
of  petit  larceny,  and,  upon  conviction  thereof,  shall  be 
punishable  by  imprisonment  in  the  County  Jail  fbr  a 
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period  not  more  than  one  year,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment. 

SUts.  1871-2,  p.  435. 

An  Act  supplementary  to  an  Act  entitled  **An  Act 
concerning  crimes  and  punishments,"  passed  April 
sixteenth,  eighteen  hundred  and  fifty. 

[AyproTod  Mareh  20, 1872.] 

[Enacting  clause.] 

Section  1.  Eveiy  person  who  shall  feloniously 
steal,  take,  and  carry  away,  or  attempt  to  take,  steal, 
and  carry  from  any  mining  claim,  tunnel,  sluice,  under- 
current, riffle  box,  or  sulphurate  machine,  any  gold  . 
dust,  amalgam,  or  quicksilTer,  the  property  of  another, 
shall  be  deemed  guilty  of  grand  larceny,  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  State  Prison  for  any  term  of  not  less  than  one 
year  nor  more  than  fourteen  years. 

Sec.  2.  This  Act  shall  be  in  force  fix)m  and  after 
its  passage. 

486.  One  who  finds  lost  property  under  circum-  Larceny 
stances  which  give  him  knowledge  of  or  means  of  property, 
inquiry  as  to  the  true  owner,  and  who  appropriates 
such  property  to  his  own  use,  or  to  the  use  of  another 
person  not  entitled  thereto,  without  first  making 
reasonable  and  just  efforts  to  find  the  owner  and 
restore  the  property  to  him,  is  guilty  of  larceny. 

Note. — See  People  ts.  Anderson,  14  Johns.,  p.  294; 
State  vs.  McCann,  19  Miss.,  p.  249;  Tanner's  Case,  14 
Oratt.,  p.  635.     See  Political  Code  Cal.,  "Lost  prop-  ! 

erty,"  Sees.  8136-3142.    See  Civil  Code  Cal.,  '*Finder,"  : 

Sees.  1864-1872,  and  notes. 

486.  (§§  60,  61.)     Larceny  is  divided  into  two  Grand 

and  petit 

degrees,  the  first  of  which  is  termed  grand  larceny;  larceny, 
the  second,  petit  larceny. 

NoTS.--See  note  to  Sec.  484,  ante. 

487.  (§  60.)     Grand  larceny  is  larceny  committed  Grand 

*'  *'  larceny 

in  either  of  the  following  cases:  deflnecL 

1.  When  the  property  taken  is  of  a  value  exceeding 
fifty  dollars. 
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2*  When  the  property  is  taken  from  the  person  of 
another. 

3.  Wh^n  the  property  taken  is  a  horse,  mave,  geld- 
ing, cow,  steer,  bull,  calf,  mule,  jack,  jenny,  goat, 
sheep,  or  hog. 

Note.— Stots.  1856,  p.  219,  Sec.  7;  ISCS,  p.  461,  Sec. 
1;  1870,  p.  777,  Sec.  1.    See  note  to  Sec.  484,  ante. 


Petit  488.     (§  61.)     Larceny    in    other    cases    is    petit 

larceny. 

Note.— Stata.  1856,  p.  219,  Sec.  8.  See  note  to  Sec 
484,  ante. 

Punish-  489.     Grand  larceny  is  punishable  by  imprison- 

Crowiy  nient  in  the  State  Prison  for  not  less  than  one  nor 
more  than  ten  vcars. 

KoTB.— See  notes  to  Sees.  460  and  484. 

PuDisb-  490.     Petit  larceny  is  punishable  by  fine  not  ex- 

j»etit  ceeding  five  hundred  dollars,  or  by  imprisonment  in 

the  County  Jail  not  exceeding  six  months,  or  both. 

Note.— Stots.  1856,  p.  219,  Sec.  8. 

Dogs  491.    Dogs  are  property,  and  of  the  value  of  one 

proporty. 

dollar  each,  within  the  meaning  of  the  terms  "  prop- 
erty "  and  "value,**  as  used  in  this  Chapter. 

NoTK.— Stats.  I860,  p.  70,  Sec.  1. 

Larceny  of       492.     (§  62.)     If  the  thing  stolen  consists  of  any 

writtoD  iQ~ 

struments.  evidence  of  debt,  or  other  written  instrument,  the 
amount  of  money  due  thereupon,  or  secured  to  be 
paid  thereby,  and  remaining  unsatisfied,  or  which  in 
any  contiugency  might  be  collected  thereon,  or  the 
value  of  the  property  the  title  to  which  is  shown 
thereby,  or  the  sum  which  might  be  recovered  in  the 
absence  thereof,  is  the  value  of  the  thing  stolen. 

NoTE^— Stats.  1856,  p.  219,  Sec.  9.  Lottery  tickets 
being  prohibited  to  be  eoM  or  issued  in  this  State,  are, 
of  course,  not  included  in  this  section  as  property. 

493.    K  the  thing  stolen  is  any  ticket  or  other 
paper  or  waiting  entitling  or  purporting  to  entitle  the 
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holder  or  proprietor  thereof  to  a  passage  upon  any  rail-  Value  of 
road  or  vessel  or  other  public  conveyance,  the  price  at  tickets, 
which  tickets  entitling  a  person  to  a  Kke  passage  are 
usually  sold  by  the  proprietors  of  such  conveyance  is 
the  value  of  such  ticket,  paper,  or  writing. 

494.  All  the   provisions  of  this   Chapter  apply  written  in- 
where  the  property  taken  is  an  instrument  for  the  pay-  JJj^SjJ^ 
ment  of  money,  evidence  of  debt,  public  security,  or  deii'«'«^ 
passage  ticket,  completed  and  ready  to  be  issued  or 
delivered,  although  the  same  has  never  been  issued  or 
delivered  by  the  makera  thereof  to  any  person  as  a 
purchaser  or  owner. 

495.  The  provisions  of  this  Chapter  apply  where  Severing 
the  thing  taken  is  any  fixture  or  part  of  the  realty,  ^®^®^"* 
and  is  severed  at  the  time  of  the  taking,  in  the  same  a^imd^ 
manner  as  if  the  thing  had  been  severed  by  another  ^*"®°'- 
person  at  some  previous  time. 

Note.— See  Stats.  1871-2,  p.  282,  cited  in  note  to  Sec. 
484,  ante.  This  and  the  three  preceding  sections  cor- 
respond with  the  N.  Y.  Penal  Code. 

496.  Every  person  who,  for  his  own  gain,  or  to  Receiver  Mn^  £. 
prevent  the  owner  from  again  possessing  his  property,  property.   .  ^  -. 
buys  or  receives  any  personal  property,  knowing  the  ^ 
same  to  have  been  stolen,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  five  years,  or 

in  the  County  Jail  not  exceeding  six  months,  or  by 
both. 

NoTi. — This  section  is  founded  upon  Section  63  of 
the  Crimes  and  Punishment  Act  (Stats.  1850,  p.  229), 
which  contained  a  provision  that  **  every  such  person 
may  be  tried,  convicted,  and  punished,  as  well  before 
as  after  the  trial  of  his  principal,"  which  is  transferred 
to  Part  II  of  this  Code  "Of  Criminal  Procedure."— See 
Sees.  971,  972,  post. 

Laroen7 

497.  Every  person  who,  in  another  State  or  coun-  J^^rtoioa 
try,  steals  the  property  of  another,  or  repeives  such  JtoSTS 
property  knowing  it  to  have  been  stolen,  and  brings  Si  state, 

25 
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the  sAme  into  this  State,  may  be  convicted  and  pun- 
ished in  the  same  manner  as  if  sach  larceny  or  receiv- 
ing had  been  committed  in  this  Btate. 

NOTx.--See  Stats.  24  and  26  Vict,  Chap.  ^,  Bee. 
114. 

Steaiiiw  408.    Ev€fty  pei^BOB  who,  with  intent  to  injure  or 

CM. 

defraud,  makes  or  causes  to  be  made  any  j^pe,  tube, 
or  other  instrument,  and  connects  the  same^  or  causes 
it  to  be  connected,  with  any  main,  service  pipe,  or 
other  pipe  for  conducting  or  supplying  illuminating 
gas,  in  such  manner  as  to  supply  illuminating  gas  to 
any  burner  or  orifice,  by  or  at  which  illuminating  gas 
is  consumed,  around  or  without  passing  through  the 
meter  provided  for  the  measuring  and  registering  the 
quantity  consumed,  or  in  any  other  manner  so  as  to 
evade  payment  therefor,  and  every  person  who,  with 
like  intent,  injures  or  alters  any  gas  meter  or  obstructs 
its  action,  is  guilty  of  a  misdemeanor. 

Note. — Founded  upon  Sections  1  and  2  of  an  Act  for 
the  protection  of  gas  light  companies. — Stats.  1859,  p. 
S09.    Reg.  vs.  "While,  6  Cox  Cr.  Cas.,  p.  213. 

staaiinv  499.    Every  person  who,  with  intent  to  injure  or 

defraud,  connects  or  causes  to  be  connected,  any  pipe, 
tube,  or  other  instrument,  with  any  main,  service  pipe, 
or  other  pipe,  or  conduit  or  flume  for  conducting  water, 
for  the  purpose  of  taking  water  from  such  main,  serv- 
ice pipe,  conduit  or  flume,  without  the  knowledge  of 
the  owner  thereof  and  with  intent  to  evade  payment 
therefor,  is  guilty  of  a  misdemeanor. 

KoTS.—Stats.  1861,  j>.  533,  Sees.  1,  2,  8. 

Larceny  of       500.    Evciy  person  who,  in  the  Qty  and  Ck)unty  of 

jiromfire      San  Praucisco,  saves  from  fire  or  from  a  building 

FransiBoa.    endangered  by  fire,  any  property,  and  for  two  days 

thereafter  corruptly  neglects  to  notify  the  owner  or 

Fire  Marshal  thereof,  is  punishable  by  imprisonment 
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in  the  State  Prison  for  not  less  than  one  nor  more  than 
ten  years. 

I^OTE.— See  Sec.  3343  and  note,  Political  Code  Cal, 

501.  Every  person  who  purchases  or  receives  in  Purchasing 
pledge  or  by  way  of  mortgage,  from  any  person  under  iS^^ijf^g^,^ 
the  age  of  sixteen  years,  any  junk,  metal,  mechan-  miSo?^"' 
ical  tools,  ar  implements,  is  guilty  of  a  misdemeanor,  "''""'• 

502.  Sections  339,  342,  and  343  of  The  Pbnal  Code  Applies 

'  '  Sections 

are  applicable  to  persons  carrying  on  the  business  of  ^j^ 
junk  dealers,  and  apply  to  their  transactions  of  pur-  deaie«,eta 
chase  and  sale,  as  well  as  to  those  of  pledge  or  mort- 
gage. 

KoTS.~Secs.  501  and  502  were  added  to  the  Penal 
Code  by  Stats.  1872,  p.  684,  approved  March  28tlu 
The  sections  referred  to  in  Sec.  502  relate  to  rei^istrations, 
etc.,  by  pawnbrokers. 


CHAPTER  VL 

^EMBEZZLEMENT.] 

SiCTXOv  508.  ** Embezzlement  *'  defined. 

604.  When  officer,  etc.,  of  any  asaociatbn,  guilty  of  embez- 

zlement. 

605.  When  carrier  or  otheir  person  having  property  for  trans- 

portation, for  hire,  guilty  of  embezzlement. 

606.  When  trustee,  banker,  etc.,  guilty  of  embezzlement. 

,  507,  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement. 

506.  When  clerk,  agent,  or  servant  guilty  of  embezzlement. 
609.  Distinct  act  of  taking. 

510.  Evidence  of  debt  undelivered  may  be  subject  of  embez- 

zlement. 

511.  Claim  of  title  a  ground  of  defense. 

6A2.  Intent  to  lestore  the  property  is  bo  defense. 

513.  But  actual  restoration  is  a  ground  for  mitigation  of 

punishment. 
614.  Punishment  for  embezzlement. 

503.    Embezzlement  is  the  fraudulent  appropria-  "Embe»- 
uon  of  property  by  a  person  to  whom  it  has  been  defined. 
intmsted. 
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When 
officer,  etc., 
of  any  aaso- 
eiatioD, 
guilty  of 
emboule- 
meat. 


When 
carrier  or 
other 

Eorpon 
aviog 
property 
for  trans- 
portatioD, 
for  hire, 
guilty  of 
einbezzlo- 
ment 


Note.— See  note  to  Sees,  211  and  484,  ante,  as  to  the 
distinction  between  "robbery,"  "larcenj,"  "embez- 
zlement," and  "extortion;"  also,  People  vs.  Belden,  37 
CaU,  p.  63.  In  Ex  Parte  Hoadley,  31  Cal.,  p.  108, 
embezzlement  was  held  to  be  a  creation  of  the  statute 
alone.  This  offence,  in  its  commission  and  punishment, 
is  intimately  connected  with  larceny,  the  only  difference 
being  that  specified  in  the  case  of  Belden,  supra.  See, 
also,  "  Bailees,"  etc.,  in  note  to  Sec.  484,  ante,  and  the 
cases  there  cited. 

604.  Every  officer,  Director,  Trustee,  clerk,  ser- 
vant, or  agent  of  any  association,  society,  or  corpora- 
tion (public  or  private),  who  fraudulently  appropriates 
to  any  use  or  purpose  not  in  the  due  and  lawful  exe- 
cution of  his  trust,  any  property  which  he  has  in  his 
possession  or  under  his  control  by  virtue  of  his  trust, 
or  secretes  it  with  a  fraudulent  intent  to  appropriate 
it  to  such  use  or  purpose,  is  guilty  of  embezzlement. 

Note.— See  People  ts.  Bogart,  36  Cal.,  p.  247, 
wherein  the  Court  say  that,  to  ayoid  any  question  as 
to  the  offense  of  which  the  defendant  may  be  found 
guilty,  two  counts  may  be  used — one  for  a  felonious 
taking^  the  other  for  a  felonious  conversion.  The  dif- 
ference seems  to  be  this:  ira  bailee  takes  with  the 
intent  to  steal  or  convert,  it  may  be  charged  directly 
as  larceny;  but  if  the  intent  to  convert  to  his  own  use 
was  conceived  after  the  taking,  it  is  embezzlement. 
In  the  case  of  People  vs.  Poggi,  19  Cal.,  p.  601,  it 
was  held  "  that  the  facts  and  circumstances  which  are 
necessary  to  constitute  a  complete  offense  must  be 
stated  with  directness  and  certainty."  The  circum- 
stances constituting  bailment  must  be  charged,  and 
proved.  Sec.  514,  post,  fixes  the  punishment  as  for 
larceny.  3  Chitty's  Cr,  Law,  p.  967;  Com.  vs.  Meny- 
field,  4  Met.,  p.  468. 

605.  Every  carrier  or  other  person  having  under 
his  control  personal  property  for  the  purpose  of  trans- 
portation for  hire,  who  fraudulently  appropriates  it  to 
any  use  or  purpose  inconsistent  with  the  safe  keeping 
of  such  property  and  its  transportation  according  to 
his  trust,  is  guilty  of  embezzlement,  whether  he  has 
broken  the  package  in  which  such  property  is  con- 
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tained,  or  has  otlierwise  separated  tlie  items  thereof, 
or  not* 

NoTB. — See  notes  to  Sees.  484  and  504,  ante. 

506.     Every  trustee,  banker,  merchant,  broker,  at-  whon 
torney,  agent,  assignee  in  trust,  executor,  admiuistra-  ^^^^Jjj^ 
tor,  or  collector,  or  person  otherwise  intrusted  with  or  ^fem^DU*" 
having  in  his  control  property  for  the  use  of  any  other 
pereon,  who  fraudulently  appropriates  it  to  any  use  or 
purpose  not  in  the  due  and  lawful  execution  of  his 
trust,  or  secretes  it  with  a  fraudulent  intent  to  appro- 
priate it  to  such  use  or  purpose,  is  guilty  of  embezzle- 
ment 

Note. — See  notes  to  Sees.  484  and  504,  ante. 

607.  Every  person  intrusted  with  any  property  as  When 
bailee,  tenant,  or  lodger,  or  with  any  power  of  attor-  Jj°53\, 
ney  for  the  sale  or  transfer  thereof,  who  fraudulently  fmbiri©- 
converts  the  same  or  the  proceeds  thereof  to  his  own  ™®°*' 
use,  or  secretes  it  or  them  with  a  fraudulent  intent  to 
convert  to  his  own  use,  is  guilty  of  embezzlement. 

608.  Every  clerk,  agent,  or  servant  of  any  person  when 
who  fmudulently  appropriates  to  his  own  use,  or  se-  J|®°^?' 
cretes  with  a  fi*audulent  intent  to  appropriate  to  his  fSJbeide- 
own  use,  any  property  of  another  which  has  come  into  ™*°*' 
his  control  or  care  by  virtue  of  his  employment  as  such 

clerk,  agent,  or  servant,  is  guilty  of  embezzlement. 

609.  A  distinct  act  of  taking^  is  not  necessary  to  Distinctact 

®  -^  of  taking. 

constitute  embezzlement. 

Note. — People  vs.  Dalton,  15  "Wend.,  p.  581. 

610.  Any  evidence  of  debt,  negotiable  by  delivery  Eridenee 

of  debt  nn- 

only,  and  actually  executed,  is  the  subject  of  embez-  delivered 
zlement,  whether  it  has  been  delivered  or  issued  as  a  emit^ji^ 
valid  instrument  or  not.  °*®°*' 


611.    Upon  any  indictment  for  embezzlement,  it  Claim  of 

title  ft 

is  a  suflScient  defense  that  the  property  was  appropri-  jround  of 
ated  openly  and  avowedly,  and  under  a  claim  of  title 
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preferred  in  good  &ith,  eveu  thpugh  such  claim  is 
'untenable.    But  this  provision  does  not  excuse  tlie 
unlawful  retention  of  the  property  of  another  to  offset 
or  pay  demands  held  against  him* 

512.  The  fact  that  the  accused  intended  to  restore 
the  property  embezzled,  is  no  ground  of  defense  or  of 
mitigation  of  punishment,  if  it  has  not  been  restored 
before  an  information  has  been  laid  before  a  magis- 
trate, charging  the  commission  of  the  offense. 

513.  Whenever,  prior  to  any  information  laid 
before  a  magistrate,  charging  the  commission  of  em- 
bezzlement, the  person  accused  voluntarily  and  actually 
restored  or  tendered  restoration  of  the  property  alleged 
to  have  been  embezzled,  or  any  part  thereof,  such  fiict 
is  not  a  ground  of  defense,  but  it  authorizes  the  Court 
to  mitigate  punishment,  in  its  discretion. 

514.  Every  person  guilty  of  embezzlement  is 
punishable  in  the  manuer  prescribed  for  feloniously 
stealing  prpperty  of  the  value  of  that  embezzled;  and 
where  the  property  embezzled  is  an  evidence  of  debt 
or  right  of  action,  the  sum  due  upon  it,  or  secured  to 
be  paid  by  it,  shall  be  taken  as  its  value. 

NoTK. — This  Chapter  is  a  considerable  exteDsion  of 
our  existing  law  relating  to  embezzlement. — Sees.  66, 
71,  and  72  of  the  Crimes  and  Punishment  Act  of  1850; 
Stats.  1850,  p.  229,  and  Sec.  70  of  the  same  Act,  as 
amended;  Stats.  1864,  p.  40.  It  is  taken  from  the 
Chapter  of  the  New  York  Penal  Code  on  the  same 
subject,  Sec.  601,  et  seq. 


CHAPTER   Vn. 


EXTORTION. 

Suction  518.  "Extortion"  defined. 

619.  What  threats  may  constitute  extortion. 
520.  Punishment  of  extortion  in  certain  cases. 
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Sscnoir  521.  Punishinftnt  of  extortion  conunitted  tinder  color  of 

official  right. 
622.  Obtaining  signature  by  means  of  threats. 
523.  Sending    threatening    letters   with    intent   to  extort 

money,  etc. 
084.  Attempts  to  extort  money  or  property  by  meant  of 

verbal  threats. 
525.  Officers  of  railroad  companies  making  overcharges. 


518.  Extortion  is  the  obtaining  of  property  from  "Bxto?- 
another,  with  his  consent,  induced  by  a  wrongful  use  deJned. 
of  force  or  fear,  or  under  color  of  official  right. 

Note.— See  notes  to  Sees.  211,  484,  and  503,  antA. 
The  Act  of  1850  defined  "extortion*'  to  be  the  taking  by 
any  officer  of  a  reward  or  fee  for  the  discharge  of  duty 
other  than  that  fixed  by  law,  when  so  taken  willfully  or 
corruptly,  or  to  demand  such  reward  or  fee  as  a  con- 
dition precedent  to  the  performance  of  duty. — See  SeCp 
107.  This  is  doubtless  a  good  definition  of  official  extor- 
tion, and  it  was  held  to  be  constitutional  in  Byan  vs. 
Johnson,  5  Gal.,  p.  86;  see  Bouv.  Law  Diet,  Title 
'*  Extortion;''  4  Blackst.  Com.,  p.  141;  1  Hawkins  PU 
Or.,  Chap.  68,  Sec.  1;  1  Rass.  Cr.,  p.  144.  Taking  a 
note  which  would  be  void  would  not  oonstituto  the 
ofTen^.  Money  or  property  must  be  taken  or  re- 
ceived.— 2  Mass.,  p.  523;  16  id.,  p.  93.  To  receive  or 
take  money  for  performance  of  discretionary  power  is 
extortion.— 2  Burr.,  p.  927;  Pteople  vs.  Whaley,  6  Cow., 
N.  Y.,  p.  661;  1  Caines,  N.  Y.,  p.  130;  13  Serg.  &  B., 
Penn.,  p.  426;  3  Penn.,  p.  183;  1  Yeates,  Penn.,  p.  71; 
1  Pick.,  p.  171.  The  term  **  extortion,''  in  its  enlarged 
sense,  would  include  any  oppression  accompanied  with 
colorable  right;  but  only  such  extortion  is  punishable 
as  is  made  so  by  statute,  hence  the  extension  of  the 
common  law  term  to  the  wrongful  use  of  force  or  fbar. 

619.    Fear,  such  as  will  constitute  extortion,  may  what 
be  induced  by  a  threat,  either:  may 

eoDfltitate 

1.  To  do  an  unlawful  injury  to  the  person  or  prop-  extortion, 
erty  of  the  individual  threatened,  or  to  any  relative  of 

his,  or  member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  member 
of  his  family,  of  any  crime;  or. 
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3.  To  expose,  or  impute  to  him  or  them  any  de- 
formity or  disgmce;  or, 

4.  To  expose  any  secret  affecting  him  or  them. 

620.  Every  person  who  extorts  any  money  or 
other  property  from  another,  under  circumstances  not 
amounting  to  robbery,  by  means  of  force,  or  any 
threat,  such  as  is  mentioned  in  the  preceding  section, 
is  punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years. 

Punish-  521.     Every  pereon  who   commits  any  extortion 

extortion     under  color  of  official  right,  in  cases  for  which  a  dif- 

committed  ^      ' 

of  officSi**'  ferent  punishment  is  not  prescribed  in  this  Code,  is 
^  *■         guilty  of  a  misdemeanor. 


Obtaining 
signature 
by  means 
or  threats. 


522.  Every  person  who,  by  any  extortionate  means, 
obtains  from  another  his  signature  to  any  paper  or 
instrument,  whereby,  if  such  signature  were  freely 
given,  any  property  would  be  tmnsferred,  or  any  debt, 
demand,  charge,  or  right  of  action  created,  is  punish- 
able in  the  same  manner  as  if  the  actual  delivery  of 
such  debt,  demand,  charge,  or  right  of  action  were 
obtained. 


Sending 
threatening 
letters 
with  intent 
to  extort 
money,  etc 


523.  Every  person  who,  with  intent  to  extort  any 
money  or  other  property  from  another,  sends  or  deliv- 
ers to  any  person  any  letter  or  other  writing,  whether 
subscribed  or  not,  expressing  or  implying,  or  adapted 
to  imply,  any  threat  such  as  is  specified  in  Section  519, 
is  punishable  in  the  same  manner  as  if  such  money  or 
property  were  actually  obtained  by  means  of  such 
threat. 


Attempts         524.     Every  person  who  unsuccessfully  attempts, 
money  or     bv  mcaus  of  auv  verbal  threat,  such  as  is  specified  in 

property  by       */  f  '  j- 

ver^i**^      Section  519,  to  extort  money  or  other  property  from 
threats.       another,  is  guilty  of  a  misdemeanor. 
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Note. — The  precedinjif  sections  of  this  Chapter  are 
from  the  New  York  Penal  Code,  Sees.  613-619,  and 
include  our  laws  on  the  subject. 

625.    Every  officer,  agent,  or  employe  of  a  railroad  ^f®®*?So-j 
company  who  asks  or  receives  a  greater  sum  than  is  mSSSg'^ 
allowed  by  law  for  the   carriage   of  passengers  or  charge*, 
freight,  is  guilty  of  a  misdemeanor. 

NoTB.— See  Civil  Code  Cal.,  Sec.  489;  id.,  Sec.  2174, 
rights  and  liabilities  of  common  carriers;  and  Sec. 
2168  and  notes,  who  are  common  carriers.  Common 
carriers  of  persons  and  regulations. — Id.,  Sees.  2180- 
2191;  of  property,  id.,  Sees.  2194-2203,  and  notes.  In 
recent  cases  in  New  York,  New  Jersey,  and  Pennsyl- 
vania the  right  of  common  carriers — railroads — to 
refuse  to  recognize  all  tickets  sold  as  stop-over  tickets 
is  seriously  questioned,  if  not  denied.  If  this  is  the 
establishM  rule,  then  a  query  arises  whether  it  would 
not  be  gross  extortion  to  exact  pay  a  second  time  ^r  a 
single  iripy  in  cases  where  the  trip  is  not  pursued  with- 
out interruption.  This  should  be  the  rule,  and  it  is  not 
certain  that  it  \&  not  so  already. 


CHAPTER  VIII. 

FALSE   PERSONATION   ANl)   CHEATS. 

Section  528.  Marrying  under  false  personation. 

529.  Falsely  personating  another  in  other  cases. 
630.  Receiving  property  in  a  false  character. 
581.  Fraudulent  conveyances. 

532.  Obtaining  money  by  false  pretenses  and  by  false  reports 
of  wealth,  etc. 
,        533.  Selling  land  twice. 

534.  Married  person  selling  lands  under  false  representa- 

tions. 

535.  Mock  auction. 

628.     (§  90.)     Every  person  who  falsely  personates  Manying 
another,  and  in  such  assumed  character  mames  or  pre-  personation 
tends  to  marry,  or  to  sustain  the  marriage  relation 
towards  another,  with  or  without  the  connivance  of 
such  other,  is  guilty  of  a  felony. 

26 
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Note. — Such  marriai^  ia  voidable. — Sec.  58,  Civfl 
Code  Cal.  The  word  '^personate"  alone,  in  its  ordinary 
definition,  would  probably  include  all  that  the  prefix 
*'  falsely  "  imports.  Still,  it  is  used  in  the  Penal  Code 
N.  T.,  Sec.  620.  Our  statute  was  **  falsely  represent 
or  personate."  Here  the  prefix  to  "represent"  waa 
necessary.  The  expression  of  the  text,  however,  being 
similarly  used  in  different  States,  will  enable  the  Courta 
to  have  less,  if  any,  trouble  in  expounding  it.  Bout., 
in  hid  L.  Diet.,  "Personate,**  says  at  common  law  per- 
sonating another  for  the  purpose  of  fraud  was  only  a 
misdemeanor.  The  text,  properly  regarding  a  fraud  in 
the  solemn  engagement  of  the  marital  relation  as  of  a 
very  grave  character,  affixes  to  it  a  corresfwndingly 
heavy  punishment,  greater  even  than  the  N.  Y.  Code. 

Falsely  529.     (§  90.)     Every  person  who  falsely  personates 

o^eroasM.  ^^^^^l^^^^j  ^^^  in  such  assumed  character,  either: 

1.  Becomes  bail  or  surety  for  any  party  in  any  pro- 
ceeffling  whatever,  before  any  Court  or  officer  author- 
ized to  take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in 
the  name  of  another  person,  any  written  instrument, 
with  intent  that  the  same  may  be  recorded,  delivered, 
and  used  as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by 
the  person  falsely  personated,  he  might,  in  any  event, 
become  liable  to  any  suit  or  prosecution,  or  to  pay  any 
sum  of  money,  or  to  incur  any  charge,  forfeiture,  or 
penalty,  or  whereby  any  benefit  might  accrue  to  the 
party  personating,  or  to  any  other  person; 

— Is  punishable  by  imprisonment  in  the  County  Jail 
not  exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollars. 

Note. — See  note  to  preceding  section.  Here  the 
punishment  is  like  that  of  the  N.  Y.  Code. 

Receiving        530.     (§  91.)     Every  person  who  falsely  personates 
a  false        another,  and  in  such  assumed  character  receives  any 

character.  '  .... 

money  or  property,  knowing  that  it  is  intended  to  be 
delivered  to  the  individual  so  personated,  with  intent 
to  convert  the  same  to  his  own  use,  or  to  that  of 
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another  person,  or  to  deprive  the  true  owner  thereof, 
is  punishahle  in  the  same  manner  and  to  the  same 
extent  as  for  larceny  of  the  money  or  property  so 
received. 

Note.— See  note  to  Sec.  538. 


631.    (§  129.)     Every  person  who  is  a  party  to  any  Fraudulent 


convey- 


fiaudalent  conveyance  of  any  lands,  tenements,  or  *"«^ 
hereditaments,  goods  or  chattels,  or  any  right  or  inter- 
est issuing  out  of  the  same,  or  to  any  hond,  suit,  judg- 
ment, or  execution,  contract  or  conveyance,  had,  made, 
or  contrived  with  intent  to  deceive  and  defraud  others, 
or  to  defeat,  hinder,  or  delay  creditors  or  others  of 
their  just  debts,  damages,  or  demands;  or  who,  being 
a  party  as  aforesaid,  at  any  time  wittingly  and  will- 
ingly puts  in,  uses,  avows,  maintains,  justifies,  or  defends 
the  same,  or  any  of  them,  as  true,  and  done,  had,  or 
made  in  good  faith,  or  upon  good  consideration,  or 
aliens,  assigns,  or  sells  any  of  the  lands,  tenements, 
hereditaments,  goods,  chattels,  or  other  things  before 
mentioned,  to  him  or  them  conveyed  as  aforesaid,  or 
any  part  thereof,  is  guilty  of  a  misdemeanor. 

Note.— ** Actual  fraud'*  defined.— Sec.  1572,  and 
note,  CiviLCode  Cal;  see,  also,  ^^constructive,"  id., 
Sec.  1573. 

632.     (§§  130,  131.)     Every  person  who  knowingly  obtaining 

inon6y  by 

and  desio^uedly,  by  false  or  fraudulent  representation  fai?o 

n  J  T      J  r  pretonseo 

or  pretenses,  defimuds  any  other  person  of  money  or  * "igj^^ 
property,  or  who  causes  or  procures  othei's  to  report  weia^,oto. 
&lsely  of  his  wealth  or  mercantile  character,  and  by 
thus  imposing  upon  any  person  obtains  credit,  and 
thereby  fraudulently  gets  into  possession  of  money  or 
property,  is  punishable  by  imprisonment  in  the  County 
Jail,  not  exceeding  one  year,  and  by  fine  not  exceed- 
ing three  times  the  value  of  the  money  or  property  so 
obtained. 

533.     (§  132.)    Every  person  who,  after  once  sell- 
ing, bartering,  or  disposing  of  any  tract  of  land  or 
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town  lot,  or  after  executing  any  bond  or  agreement 
for  the  sale  of  any  land  or  town  lot,  again  willfully  and 
with  intent  to  defraud  previous  or  subsequent  pur- 
chaser, sells,  barters,  or  disposes  of  the  same  tract  of 
land  or  town  lot,  or  any  part  thereof,  or  willfully  and 
with  intent  to  defraud  previous  or  subsequent  pur- 
chasers, executes  any  bond  or  agreement  to  sell,  barter, 
or  dispose  of  the  same  land  or  lot,  or  any  part  thereof 
to  any  other  pereon  for  a  valuable  consideration,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  ten  years. 

Note.— This  section  is  founded  on  Section  132  of  the 
Crimes  and  Punishment  Act  of  1850.  The  words 
"  knowingly  and  fraudulently*'  are  stricken  out,  and 
the  phrase  "  willfully  and  with  intent  to  defraud  pre- 
vious or  subsequent  purchasers  "  inserted  in  lieu  thereof. 
Section  132  was  evidently  intended  to  embody  the  pro- 
visions of  the  statute  of  27  Eliz.,  Chap.  4,  which  made 
it  a  criminal  offense  for  any  person  to  sell  or  convey 
land  and  the  like  with  intent  to  defraud  previous 
or  subsequent  purchasers.,  and  proceeded  upon  the 
theory  that  either  of  the  purchasers  may  be  defrauded 
by  the  second  sale.  The  substitution  of  the  word 
**  fraudulently ' '  for  the  precise  words  of  the  English 
statute,  which  are  here  restored  to  the  section,  rendered 
Section  lb2  obscure,  and  made  it  uncertain  as  to  whether 
the  fraud  necessary  to  constitute  the  offense  must  move 
against  previous  or  subsequent  purchasers,  whilst,  if 
directed  against  either,  the  case  fell  within  the  mischief 
the  statute  intended  to  guard  against.  This  want  of 
precision  in  Section  182  has  already  been  the  subject  of 
judicial  observation  in  this  State  (People  vs.  Garnett, 
35  Cal.i  p.  470),  and  it  has  been  held,  Chief  Justice 
Bhodes  expressing  no  opinion,  that  the  section  must 
receive  the  same  construction  as  the  English  statute 
cited;  therefore,  it  was  manifestly  proper  that  the  lan- 
guage of  the  latter  statute  should  be  restored. 

634.  Every  married  person  who  falsely  and  fraud- 
ulently represents  himself  or  herself  as  competent  to 
sell  or  mortgage  any  real  estate,  to  the  validity  of 
which  sale  or  mortgage  the  assent  or  concuiTcnce  of 
his  wife  or  her  husband  is  necessary,  and  under  such 
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representations  willfully   conveys  or  mortgages  the 
same,  is  guilty  of  felony. 

Note.— Founded  on  the  Act  of  April  27th,  1863,  to 
prevent  the  fraudulent  sale  or  incumbrance  of  real 
estate  by  married  women  (Stats.  1863,  p.  750,  Sec.  1), 
here  extended  to  include  the  husband,  and  to  prevent 
fraud  in  th^^  attempted  disposition  of  the  homestead. 

535.  Every  person  who  obtains  any  money  or  Ma^ 
property  from  another,  or  obtains  the  signature  of  an- 
other to  any  written  instrument,  the  false  making  of 
which  would  be  forgery,  by  means  of  any  false  or 
fraudulent  sale  of  property  or  pretended  property,  by 
auction,  or  by  any  of  the  practices  known  as  mock 
auctions,  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  three  years,  or  in  the  County 
Jail  not  exceeding  one  year,  or  by  jSne  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  impris- 
onment; and,  in  addition  thereto,  forfeits  any  license 
he  may  hold  as  auctioneer,  and  is  forever  disqualified 
from  receiving  a  license  to  act  as  auctioneer  within 
this  State. 

NoTB.— See  "  Auctioneers,"  Sec.  8284,  et  seq.,  Pol. 
Code  Cal. 


CHAPTER  IX. 

FRAUDULENTLY    FITTING    OUT    AND    DESTROYING  VESSELS. 

Section  539.  Captain  or  other  officer  villfUUy  destroying  vessel,  etc. 

540.  Other  persons  willfully  destroying  vessel ,  etc. 

541.  Making  false  manifest,  etc. 

630.    Every  captain  or  other  officer  or  person  in  Captain  or 

othor 

command  or  charge  of  any  vessel,  who,  within  this  Jft??',, 
State,  willfully  wrecks,  sinks,  or  otherwise  injures  or  voMeifitS 
destroys  such  vessel,  or  any  cargo  in  such  vessel,  or 
willfully  permits  the  same  to  be  wrecked,  sunk,  or 
otherwise  injured  or  destroyed,  with  intent  to  preju- 
dice or  defraud  any  other  person,  is  punishable  by 
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imprisonment  in  the  State  Prison  not  less  than  three 
years. 

Note. — Injuring  or  destroying  Tesfiels  upon  the  high 
seas  is  provided  for  by  various  Acts  of  Congress. — See 
the  Acts  collected,  Brightly^s  Dig.t  pp.  209-211.  The 
above  section  is,  tberetbre,  limited  to  acts  committed 
within  this  State. 

540.  Every  person,  other  than  such  as  are  em- 
braced within  the  last  section,  who  is  guilty  of  any 
act  therein  specified,  is  punishable  by  imprisonment 
in  the  State  Prison  for  a  term  not  exceeding  ten  years. 

541.  Every  person  gnilty  of  preparing,  making,  or 
subscribing  any  felse  or  fi'audulent  manifest,  invoice, 
bill  of  lading,  ship's  register,  or  protest,  with  intent  to 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  three  years. 

NoTK.— This  Chapter  b  similar  to  the  New  Tork 
Penal  Code,  p.  227. 


Detaining 

wrecked 

property 

after 

salvage 

l>aid. 


CHAPTER  X. 

FRAUDULENTLY   KEEPING    POSSESSION    OP   WRECKED   PROP- 
ERTY. 

Skction  544.  Detaining  wrecked  property  after  salvage  paid. 

645.  Unlawfully  taking  or  haying  possession  of  wrecked 
pn^rty. 

644.  Every  person  who  keeps  any  wrecked  prop- 
erty, or  the  proceeds  thereof,  after  the  sf^vage  and 
expenses  chargeable  thereon  have  been  agreed  to  or 
IMljasted,  axtd  th«  amount  thereof  has  been  paid  to 
him,  is  pamshable  by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  County  Jail  not 
exceeding  one  year,  or  botibu 

KoTX.— stats.  1860,  p.  ITS,  Sec  34.  See  Politicfll 
Code  €al«,  **  Wrecks  asd  wrecked  property,"  Sees. 
2403-2418,  and  notes. 
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546.    Every  person   who  takes  away  any  goods  Uniawfaiiy 
from  any  stranded  vessel,  or  any  goods  cast  by  the  ^Jj^Sion 
sea  npon  the  land,  or  found  in  any  bay  or  creek,  or  pj^erty!^ 
knowingly  has  in  his  possession  any  goods  so  taken  or 
found,  and  does  not  deliver  the  same  to  the  Sherifi'  of 
the  county  where  they  were  found,  or  notify  him  of 
his  readiness  to  do  so  within  thitly  days  after  the 
same  have  been  taken  by  him,  or  have  come  into  his 
possession,  is  guilty  oi  a  misdemeanor. 

Note.— stats.  1850,  p.  173,  Sec.  25.    See  Sees.  24(»- 
2418,  Pol.  Code  Cal. 


CHAPTER  XI. 

FRAUDULEKT  DBSTKUCTION  OF  PROPERTY  INSURED. 

Sscnov  548.  Bummf  or  destaro3rinf  property  ixisured, 

549.  Presenting  false  proofs  in  support  of  a  claim  upon 
policy  of  insurance. 

548.  Every  person  who  willfully  bums,  or  in  any  BnmiM^ 
other  manner  injures  or  destroys  any  property  which  gJJJJJJJ 
is  at  the  time  insured  against  loss  or  damage  by  fire 
or  by  any  other  casualty,  with  intent  to  defraud  or  pre- 
jikLiee  the  insurer,  whether  the  same  be  the  property 
of  or  in  possession  of  such  person  or  of  any  other,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
leas  than  one  nor  more  than  ten  years. 

Note. — This  section  is  substituted  for  Sec.  7  of  the 
Act  of  April  19th,  1856  (Stats.  1856,  p.  132),  and  is  ex- 
tended to  include  every  ii^juiy  to  property  insured. — 
See  notes  to  Sees.  447,  452,  et  seq.,  ante;  see  **  Insur- 
ance defined,^  Sec.  2527,  Ciril  Code;  subjects,  Sec. 
2631,  et  al.,  id. 

640.    Every  person  who  presents  or  causes  to  be  Presenting 

false  proon 

presented  any  fiilse  or  fraudulent  claim,  or  any  proof  JJJJ'PjJ?'' 
in  support  of  any  such  claim,  upon  aiyr  contract  of  jponp<>^«y 
insurance  ftwr  the  payment  of  «ttiy  loss,  or  who  pre-  *''*^"®*' 
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pares,  makes,  or  subscribes  any  account,  certificate  of 
survey,  affidavit,  or  proof  of  loss,  or  other  book,  paper, 
or  writing  with  intent  to  present  or  use  the  same,  or  to 
allow  it  to  be  presented  or  used  in  support  of  any  such 
claim,  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  three  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  both. 

Note.— See  notes  to  Sees.  447-452,  ante;  see  "  Notice 
of  Loss,"  Civil  Code,  Sees.  2633-2637. 


CHAPTER  Xn. 

FALSE   WEIGHTS   AND   MEASURES. 

Section  662.  "False  weight"  and  "measure"  defined. 
653.  Using  false  weights  or  measures. 
554.  Stamping  false  weight,  measure,  or  tare  on  casks  or 
packages. 

••  False  652.    A  false  weiffht  or  measure  is  one  which  does 

weight"  ^ 

l»d  not  conform  to  the  standard  established  by  the  laws  of 

•  measure'*  •^ 

dedned.       ^he  United  States  of  America. 

NoTE.--Based  on  the  Act  of  April  4th,  1861  (Stats. 
1861,  p.  86),  establishing  a  standard  of  weights  and 
measures.— See  Political  Code  Cal.,  "Weights  and 
Measures,''  Sees.  3209-3223,  and  notes.  Our  statute 
recognizes  the  superiority  of  the  Act  of  Congress, 
hence  our  statute  must  be  construed  as  subordinate 
thereto,  the  Act  of  Congress  given  in  note  to  Sec.  8209 
of  the  Political  Code  being  approved  July  28th,  1866, 
and  our  statute,  on  which  the  sections  of  the  Code  are 
based,  was  approved  April  4th,  1861,  p.  86. 

Usinar  false       653.    Everj  pcrson  who  uses  any  weight  or  meas- 
measures,     ure,  knowing  it  to  be  false,  by  which  use  another  is 
defrauded  or  otherwise  injured,  is  guilty  of  a  misde- 
meanor. 

NoTK. — Founded  upon  Sec.  14  of  the  Act  cited  in 
note  to  preceding  section,  and  Sec.  183  of  the  Crimes 
and  Punishment  Act  of  1860  (StaU.  1860,  p.  229.) 
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654.    Every  person  who  knowingly  marks  or  stamps  stamping 
&lde  or  short  weight  or  measure,  or  false  tare,  on  any  ^jw^e 
cask  or  package,  or  knowingly  sells,  or  offers  for  sale,  cLklfOT " 
any  cask  or  package  so  marked,  is  guilty  of  a  misde-  ***""•"• 
meanor. 


CHAPTER  Xm. 


FRAUDULENT  INSOLVENCIES   BY   CORPORATIONS,  AND  OTHER 

FRAUDS  IN   THEIR   MANAGEMENT. 

Sxcnoir  557.  Frauds  in  Bubscriptiona  for  etock  of  corporations. 

568.  Frauds  in  procuring  organization  of  corporation,  or 
increasiiig  its  capital. 

559.  Unauthorized  use  of  names  in  prospectus,  etc. 

560.  Misconduct  of  Directors  of  stock  corporations. 

561.  Savings  bank  officer  overdrawing  his  account. 

562.  Receiving  deposits  in  insolvent  banks. 

563.  Frauds  in  keeping  accounts  in  books  of  corporations. 

564.  Officer  of  corporation  publishing  false  reports  of  its 

condition. 

565.  Officer  of  corporation  to  permit  an  inspection  of  its 

books^ 
866.  Officer  of  railroad  company  contracting  debt  in  its 
behalf  exceeding  its  available  means. 

567.  Debt  contracted  in  violation  of  last  section  not  invalid. 

568.  Director  of  a  corporation  presumed  to  have  knowledge 

of  its  affairs. 

569.  Director  present  at  meeting,  when  presumed  to  have 

assented  to  proceedings. 

570.  Director  absent  from  meeting,  when  presumed  to  have . 

assented  to  proceedings. 

571.  Foreign  corporations. 

572.  "  Director '' defined. 

657.    Every  person  who  siffns  the  name  of  a  ficti-  Fraud  in 

,  subscrip- 

tious  person  to  anj  sabscription  for  or  agreement  to  H2Sk^7 
take  stock  in  any  corporation  existing  or  proposed,  and  SJS"^ 
every  person  who  signs  to  any  subscription  or  agree- 
ment the  name  of  any  person,  knowing  that  such  per- 
son has  not  means  or  does  not  intend  in  good  faith  to 
comply  with  all  the  terms  thereof  or  under  any  under- 

27 
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standing  or  agreement  that  the  terms  of  such  sub- 
scription or  agreement  are  not  to  be  complied  with  or 
enforced,  is  guilty  of  a  misdemeanor. 

NoTX. — This  section  is  intended  to  reach  a  species  of 
fraud  frequently  practiced  in  the  organization  of  cor- 
porations.— See  Palmer  vs.  Lawrence,  8  Sandf.,  p.  161; 
1  Seld.,  p.  389;  see  Civil  Code  Cal.,  Sees.  292,  sub- 
scription to  articles;  293,  subscription  to  the  capital 
stock;  295,  oath  to  subscription. 

558.  Every  officer,  agent,  or  clerk  of  any  corpora- 
tion, or  of  any  persons  proposing  to  organize  a  corpo- 
ration, or  to  increase  the  capital  stock  of  any  corpora- 
tion, who  knowingly '  exhibits  any  false,  forged,  or 
altered  book,  paper,  voucher,  security,  or  other  instru- 
ment of  evidence  to  any  public  officer  or  board  author- 
ized by  law  to  examine  the  organization  of  such  cor- 
poration, or  to  investigate  its  affairs,  or  to  be  allowed 
an  increase  of  its  capital,  with  intent  to  deceive  such 
officer  or  board  in  respect  thereto,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  three 
nor  more  than  ten  years. 

Note.— See  Civil  Code  Cal.,  **  Corporations,"  Sec. 
316;  also,  formation  of,  Sees.  288-320,  id.;  corporate 
stock.  Sees.  322-349,  id.;  records,  Sees.  877,  878,  id.; 
increasing,  etc.,  stock.  Sec.  859,  id.  For  different  kinds 
of  corporations  and  subscriptions  to  their  capital  stock, 
see  Titles  in  Index  to  pp.  81-195,  being  Fart  lY,  Diy. 
I,  id..  Vol.  I. 

559.  Every  person  who,  without  being  authorized 
so  to  do,  subscribes  the  name  of  another  to  or  inserts 
the  name  of  another  in  any  prospectus,  circular,  or 
other  advertisement,  or  announcement  of  any  corporar 
tion  or  joint  stock  association,  existing  or  intended  to 
be  formed,  with  intent  to  permit  the  same  to  be  pub- 
lished, and  thereby  to  lead  persons  to  believe  that  the 
person  whose  name  is  so  subscribed  is  an  officer,  agent, 
member  or  promoter  of  such  corporation  or  associa- 
tion, is  guilty  of  a  misdemeanor. 

NoTB.— Civil  Code  Cal.,  subscription,  Sees.  292, 293; 
see  note  to  Sec.  558,  ante. 
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560.    Every  director  of  any  stock  corporation  who  Misconduct 

**  ^  M.  of  Directors 

concurs  in  anv  vote  or  act  of  the  directors  of  such  cor-  <>'  ^^^^  # 

•■  corpora- 

poration  or  any  of  them,  by  which  it  is  intended,  ^'°°^ 
either : 

1.  To  make  any  dividend,  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation, 
and  in  the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except 
as  provided  by  law,  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock  of  the  corpora- 
tion; or, 

3.  To  discount  or  receive  any  note  or  other  evi- 
dence of  debt  in  payment  of  any  installment  actually 
called  in  and  required  to  be  paid,  or  with  the  intent  to 
provide  the  means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence 
of  debt,  with  the  intent  to  enable  any  stockholder  to 
withdraw  any  part  of  the  money  paid  in  by  him,  or 
his  stock;  or, 

6.  To  receive  from  any  other  stock  corporation,  in 
exchange  for  the  shares,  notes,  bonds,  or  other  evi- 
dences of  debt  of  their  own  corporation,  shares  of  the 
capital  stock  of  such  other  corporation,  or  notes,  bonds, 
or  other  evidences  of  debt  issued  by  such  other  corpo- 
ration; 
— Is  guilty  of  a  misdemeanor. 

Note. — See  "Corporations,*'  Civil  Code,  and  note 
to  Sec.  558,  ante.    In  point,  see  id.,  Sec.  309. 

661.  Every  officer,  agent,  teller,  or  clerk  of  any  Savingi 

,  _  bank  officer 

savings  bank,  who  knowingly  overdraws  his  account  ?^*l4j*^" 
with  such  bank,  and  thereby  wrongfully  obtains  the  »«»»nt 
money,  note,  or  fiinds  of  such  bank,  is  guilty  of  a  mis- 
demeanor. 

662.  Every  officer,  agent,  teller,  or  clerk  of  any  Receiving 
bank,  and  every  individual  banker,  or  agent,  teller,  or  insolvent 
clerk  of  any  individual  banker,  who  receives  any 
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deposits,  knowing  that  such  bank,  or  association,  or 
•  banker  is  insolvent,  is  guilty  of  a  misdemeanor. 

NoTE.—See  Dixon's  Dig.  L.  of  N.  J.,  p.  372,  Sec. 
4;  State  vs.  Stinison,  4  Zabr.,  p.  478. 

jPrandsin        563.    Every  director,  oflBcer,  or  agent  of  any  cor- 
KSS"o^ "  poration  or  joint  stock  association,  who  knowingly 
SmK'*'      receives  or  possesses  himself  of  any  property  of  such 
corporation  or  association,  otherwise  than  in  payment 
of  a  just  demand,  and  who,  with  intent  to  defraud, 
omits  to  make,  or  to  cause  or  direct  to  be  made,  a  full 
and  true  entry  thereof  in  the  books  or  accounts  of  such 
corporation  or  association,  and  every  director,  oflBcer, 
agent,  or  member  of  any  corporation  or  joint  stock 
association   who,   with  intent  to    defiraud,   destroys, 
alters,  mutilates,  or  falsifies  any  of  the  books,  papers, 
writings,  or  securities  belonging  to  such  corporation 
or  association,  or  makes,  or  concurs  in  making,  any 
£a,lse  entries,  or  omits,  or  concura  in  omitting  to  make 
any  material  entry  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  asso- 
ciation, is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  three  nor  more  than  ten  years,  or 
by  imprisonment  in  a  County  Jail  not  exceeding  one 
year,  and  a  fine  not  exceeding  five  hundred  dollars, 
or  by  both  such  fine  and  imprisonment. 

Note.— See  note  to  Sec.  55S,  ante,  Stats.  24  and  25 
Vict.,  Chap.  96,  Sec.  82. 

Officer  of         564.     Every  director,  oflicer,  or  agent  of  any  cor- 

•orporation  ,  ,,  ,,  ii.-i 

|ubiubiiig  poration  or  joint  stock  association,  who  knowingly 
JJ'JJf*"  concurs  in  making  or  publishing  any  written  report, 
exhibit,  or  statement  of  its  afitairs  or  pecuniary  con- 
dition, containing  any  material  statement  which  is 
false,  other  than  such  as  are  mentioned  in  this 
(Chapter,  is  guilty  of  a  misdemeanor. 

Note.— See  Sec  316,  Civil  Code  Cal.;  also.  Cross 
▼B.  Sackett,  6  Abbott's  Pr.  R.,  p.  247,  and  namerous 
casos  there  cited;  also,  Harper  vs.  Chamberlain,  11 
Abbott's  Pr.,  p.  284. 
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665.  Every  oflBcer  or  ae^ent  of  any  corporation,  Officer  of 

•^  ^  ,  corporation 

ha\iuff  or  keeping  an  office  within  this  State,  who  has  toi>ermit 

o  r     o  'an  inspec- 

in  his  custody  or  control  any  book,  paper,  or  doeu-  b^Suf*'* 
ment  of  such  corporation,  and  who  refuses  to  give  to 
a  stockholder  or  member  of  such  corporation,  lawfully 
demanding,  during  office  hours,  to  inspect  or  take  a 
copy  of  the  same,  or  of  any  part  thereof,  a  reasonable 
opportunity  so  to  do,  is  guilty  of  a  misdemeanor. 

NoTK.— See  Sees.  377,  378,  Civil  Code  Cal.;  also, 
^  Sees.  382,  383.    Stoek  and  transfer  books  to  be  kept 
open  to  in$spection,  and  examination  of  affairs  by  offi- 
cers of  the  State  and  the  Legislature. — Cotheal  vs. 
Brouwer,  1  Seld.,  p.  562. 

666.  Every  officer,  agent,  or  stockholder  of  any  officer  of 
railroad  company,  who  knowingly  assents  to  or  has  company 
any  agency  in  contracting  any  debt  by  or  on  behalf  of  J^haif  ^*" 
such  company,  unauthorized  by  a  special  law  for  the  ?"av^aa- 
purpose,  the  amount  of  which  debt,  with  other  debts     ^^ 

of  the  company,  exceeds  its  available  means  for  the 
payment  of  iU  debts,  in  its  possession,  under  its  con- 
trol, and  belonging  to  it  at  the  time  such  debt  is  con- 
tracted, including  its  bona  fide  and  available  stock 
subscriptions,  and  exclusive  of  its  real  estate,  is  guilty 
of  a  misdemeanor.  * 

Note.— See  Civil  Code,  Sees.  309,  456,  457. 

567.    The  last  section  does  not  aftect  the  validity  Debt 

contracted 

of  a  debt  created  in  violation  of  its  provisions,  as  j^fljj}*^®'* 
against  the  company.  S?^iud.°^* 

668.  Every  director  of  a  corporation  or  joint  stock  Director  of 

a  corpora- 
association  is  deemed  to  possess  such  a  knowledge  of  tion 

*  ^  presamed 

the  affairs  of  his  corporation  as  to  enable  him  to  deter-  knowledge 
mine  whether  any  act,  proceeding,  or  omission  of  its  <>f**»*ff"" 
directors  is  a  violation  of  this  Chapter.  Director 

present  at 
,  meeting, 

669.  Every  director  of  a  corporation  or  loint  stock  ^^^^    , 

•/  r  J  presumed 

association  who  is  present  at  a  meeting  of  the  directors  iSsentedto 
at  which  any  act,  proceeding,  or  omission  of  such  di-  E]^®®^' 
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rectors,  in  violation  of  this  Chapter  occurs,  is  deemed 
to  have  concurred  therein,  unless  he  at  the  time  causes 
or  in  writing  requires  his  dissent  therefrom  to  be  en- 
tered in  the  minutes  of  the  directors. 

NoTK.— See  Sees.  309, 817,  Civil  Code  Cal.    Present, 
and  dissenting  from  action. — Sec.  377,  id. 

570.  Every  director  of  a  corporation  or  joint  stock 
association,  although  not  present  at  a  meeting  of  the 
directors  at  which  any  act,  proceeding,  or  omission  of 
such  directors,  in  violation  of  this  Chapter  occurs,  is 
deemed  to  have  concurred  therein,  if  the  fects  consti- 
tuting such  violation  appear  on  the  records  or  minutes 
of  the  proceedings  of  the  Board  of  Directors,  and  he 
remains  a  director  of  the  same  company  for  six  months 
thereafter,  and  does  not  within  that  time  cause,  or  in 
writing  require,  his  dissent  from  such  illegality  to  be 
entered  in  the  minutes  of  the  directors. 

571.  It  is  no  defense  to  a  prosecution  for  a  viola- 
tion of  the  provisions  of  this  Chapter,  that  the  corpo- 
ration was  one  created  by  the  laws  of  another  State, 
Government,  or  country,  if  it  was  one  carrying  on  busi- 
ness or  keeping  an  office  therefor  within  this  State. 

672.  The  term  "Director,"  as  used  in  this  Chap- 
ter, embraces  any  of  the  persons  having  by  law  the 
direction  or  management  of  the  affairs  of  a  corpora- 
tion, by  whatever  name  such  persons  are  described  in 
its  charter  or  known  by  law. 

Note. — Most  of  the  provisions  of  this  Chapter,  which 
are  taken  from  the  New  York  Penal  Code  (Sees.  645- 
668),  are  new  to  our  laws.  The  great  importance  that 
corporations  are  assumini^  in  the  country,  the  almost 
absolute  power  of  the  Directors  over  the  property 
of  the  corporation,  and  the  numerous  frauds  that  are 
peipetrated  upon  the  community  as  well  as  upon  share- 
holders, point  the  necessity  for  stringent  penal  enact- 
ments. 
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CHAPTER  XIV. 

FBAUDULSXT    ISSUE    OF    DOCUMENTS    OF    TITLE    TO    MER- 
CHANDISE. 

Sscnox  577.  Issuing  fictitious  bills  of  lading,  etc. 
678.  Lssuing  fictitious  warehouse  receipts. 

579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  ikitli 

excepted. 

580.  Duplicate  receipts  must  be  marked  "  duplicate.'' 

581.  Selling,  hypothecating,  or  pledging  property  received 

for  transportation  or  storage. 

582.  Bill  of  lading  or  receipt  issued  by  warehouseman  must 

be  canceled  on  redelivery  of  the  property. 
683.  Property  demanded  by  process  of  law. 

577.  Every  person,  being  the  master,  owner,  or  ^^ 
agent  of  any  vessel,  or  officer  or  agent  of  any  railroad,  {jj^^^^tg, 
express,  or  transportation  company,  or  otherwise  being 

or  representing  any  carrier,  who  delivers  any  bill  of 
lading,  receipt,  or  other  voucher,  by  which  it  appears 
that  any  merchandise  of  any  description  has  been 
shipped  on  board  any  vessel,  or  delivered  to  any  rail- 
road, express,  or  transportation  company  or  other  car- 
rier, unless  the  same  has  been  so  shipped  or  delivered, 
and  is  at  the  time  actually  under  the  control  of  such 
carrier,  or  the  master,  owner,  or  agent  of  such  vessel, 
or  of  some  officer  or  agent  of  such  company,  to  be 
forwarded  as  expressed  in  such  bill  of  lading,  receipt, 
or  voucher,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  both. 

NoTK.— Bill  of  lading  defined,  Civil  €k>de  Cal.,  Sec. 
2126,  and  note:  '*An  instrument  in  writing,  signed  by 
a  carrier  or  his  agent,  describing  the  freight  so  as  to 
identify  it,  stating  the  name  of  the  consignor,  the  terms 
of  the  contract  for  carriage,  and  agreeing  or  directing 
that  the  freight  be  delivered  to  the  order  or  assigns  of 
a  specified  person  at  a  specified  place." 

578.  Every  person  carrying  on  the  business  of  a 
warehousemfin,  wharfinger,  or  other  depositary  of  prop- 
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erty,  who  issues  any  receipt,  bill  of  lading,  or  other 
voucher  for  any  merchandise  of  any  description,  which. 
has  not  been  actually  received  upon  the  premises  of 
such  person,  and  is  not  under  his  actual  control  at  the 
time  of  issuing  such  instrument,  whether  such  instru- 
ment is  issued  to  a  person  as  being  the  owner  of  such 
merchandise  or  as  security  for  any  indebtedness,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years,  or  by  a  fine  not  exceeding  oae 
thousand  dollars,  or  both. 

NoTK. —  Warehouseman  Is  a  person  who  receives 
gfoods  and  merchandise  to  be  stored  in  his  warehouse 
for  hire. — Bouv.  L.  Diet.,  Vol.  2,  p.  660.  Wharfinger^ 
one  who  owns  or  keeps  a  wharf  for  the  purpose  of 
receiving  and  shipping  merchandise  to  and  from  it  for 
hire. — Id.,  p.  660.  Receipt^  a  written  acknowledge, 
ment  of  *  *  *  delivery  of  chattels. — See,  also. 
Hooper  vs.  Wells,  Fargo  &  Co.,  27  Cal.,  p.  U.  Other 
depositary/  includes  common  carriers,  forwarders,  ion- 
keepers,  pawnbrokers,  pledgees,  etc.;  it  means  one  who 
receives  personal  property  to  be  kept  for  the  benefit  at 
the  depositor  or  a  third  party. — Civil  Code,  Sec.  1814« 

579.  No  person  can  be  convicted  of  an  oftense 
under  the  last  two  sections  by  reason  that  the  con- 
tents of  any  barrel!,  box,  case,  cask,  or  other  vessel 
or  package  mentioned  in  the  bill  of  lading,  receipt, 
or  other  voucher  did  not  correspond  with  the  descrip- 
tion given  in  such  instrument  of  the  merchandise  re- 
ceived, if  such  description  corresponded  substantially 
with  the  marks,  labels,  or  brands  upon  the  outside  of 
such  vessel,  or  package,  unless  it  appears  that  the 
accused  knew  that  such  marks,  labels,  or  brands  were 
untrue. 

Note.— Div.  Ill,  Part  IV,  Title  III,  "  Deposit,'' 
Civil  Code  Cal.,  Vol.  1,  treats  of  deposits  of  eveiy 
character. 

580.  Every  person  mentioned  in  this  Chapter,  who 
issues  any  second  or  duplicate  receipt  or  voucher,  of  a 
kind  specified  therein,  at  a  time  while  any  former 
receipt  or  voucher  for  the  merchandise  specified  in 
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such  second  receipt  is  outstanding  and  uncanceled, 
without  writing  across  the  face  of  the  same  the  word 
"Duplicate,"  in  a  plain  and  legible  manner,  is  punish- 
able by  imprisonment  in  the  State  Prison  not  exceed- 
ing five  years,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both. 

Note.— Sec.  2130,  and  note,  Civil  Code  Cal.,  pro- 
Yides  for  issuing  several  reoeipta  or  bills  of  lading;  this 
is,  of  course,  not  prohibited  by  ibis  section. 

581.    Every  person  mentioned  in  this  Chapter,  who  g*^^* 
sells,  hypothecates,  or  pledges  any  merchandise  for  JJ^iJ' 
which  any  bill  of  lading,  receipt,  or  voucher  has  been  ?li?|iv^ 
issued  by  him,  without  the  consent  in  writing  thereto  iSfrtation 

or  stora^^ 

of  the  person  holding  such  bill,  receipt,  or  voucher,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both. 

Note. — Nothing  in  this  section  is  intended  to  pre- 
vent the  disposal  of  **  unclaimed  property,''  as  provided 
in  the  Political  Code  Cal.,  by  Sees.  3152-3157. 


ivery  person  mentioned  in  this  Chapter,  whp^Biii  of     r^        i^- 
delivers  to  another  any  merchandise  for  which  apyi^U  \^^^^  /cC  h  - 
of  lading,  receipt,  or  voucher  has  been  i^^Jtm,  unless  h^geman     •* 
such  receipt  or  voucher  bore  upon  itjM&ce  the  words  SnceiSi    ^  ^  ^  T 
"  Not  negotiable,"  plainly  written^stamped,  or  unless  ery  of  the 
such  receipt  is  surrendered  t^^e  canceled  at  the  time 
of  such  delivery,  or  unl^ef^  in  the  case  of  a  partial 
delivery,  a  memoramkfm  thereof  is  indorsed  upon  such, 
receipt  or  voucJ>«ff^is  punishable  by  imprisonment  in 
the  State^riBon  not  exceeding  five  years,  or  by  a  fijie 
not  w.'Ceeding  eue  thuusand'dollars,  or  both. 

Note, — See  "negotiability,*'  etc.,  of  bills  of  lading, 
Sees.  2127,  2128,  Civil  Code  Cal. 

683.    The  last  two  sections  do  not  apply  where  Property 

demanded 

property  is  demanded  or  sold  by  virtue  of  process  of  by  prooesa 
law. 

Note. — This  Chapter   corresponds  with   the  New 

York  Penal  Code,  p.  254. 
28 
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MALICIOUS    INJURIES    TO    RAILROAD    BRIDGES,   HIGHWAYS, 

BRIDGES,   AND   TELEGRAPHS. 

Section  587.  Injuries  to  railroads  and  railroad  bridges. 

588.  Injuries  to  highways,  private  ways,  and  bridges. 

589.  Injuries  to  toll  houses  and  gates. 

590.  Injuries  to  milestones  and  guide  boards. 

591.  Injuring  telegraph  lines. 

687.  -  Every  pereon  who  maliciously,  either : 

1.  Removes,  displaces,  injures,  or  destroys  any  part 
of  any  railroad,  whether  for  steam  or  horse  cars,  or  any 
track  of  any  railroad,  or  any  branch  or  branchway, 
switch,  turnout,  bridge,  viaduct,  culvert,  embankment, 
station  house,  or  other  structure  or  fixture,  or  any  part 
thereof,  attached  to  or  connected  with  any  railroad;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of 
any  railroad,  or  of  any  switch,  branch,  branchway,  or 
turnout  connected  with  any  railroad; 
— Is  punishable  by  imprisonment  in  the  State  Prison 
not  exceeding  five  years,  or  in  the  County  Jail  not 
less  than  six  months. 

Note.— N.  T.  P.  C,  Sec.  690;  Stats.  1861,  p.  625, 
Sec.  53. 

688.  Every  person  who  maliciously  digs  up,  re- 
moves, displaces,  breaks,  or  otherwise  injures  or 
destroys  any  public  highway  or  bridge,  or  any  private 
way  laid  out  by  authority  of  law,  or  bridge  upon  such 
highway  or  private  way,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  five  years,  or 
in  the  County  Jail  not  exceeding  one  year. 

Note.— N.  Y.  B.  C,  Sec.  692;  Stats.  1861,  p.  397, 
Sec.  20;  1861,  p.  625,  Sec.  53;  1855,  p.  192,  Sees.  12, 18. 
Political  Code  Cal.,  Sees.  3753-3755. 

689.  Every  person  who  maliciously  injures  or  de- 
and  gates,    stroys  any  toll  house  or  turnpike  gate,  is  guilty  of  a 

misdemeanor. 
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Note.— N.  Y.  P.  C,  Sec.  693;  Stats.  1853,  p.  176, 
Sec.  32.  Political  Code  Cal.,  Sees.  2749,  2750,  2751- 
2753. 

690.  Every  person  who  maliciously  removes  or  injuries  to 

•^     -^  r  milestones 

injures  any  mile  board,  post,  or  stone,  or  guide  post,  ^i-gj^® 
or  any  inscription  on  such,  erected  upon  any  highway, 
is  guilty  of  a  misdemeanor. 

Note.— N.  Y.  P.  C,  Sec.  694;  Stats.  1853,  p.  176, 
Sec.  32;  Political  Code  Cal.,  Sec.  2646,  Subd.  9— mile 
stones  or  posts,  and  guide  posts;  also,  id.,  Sees.  2795, 
2796. 

691.  Every  person  who  maliciously  takes  down,  iiyuring 
removes,  injures,  or  obstructs  any  line  of  telegraph,  or  ^^^ 
any  part  thereof,  or  appurtenance  or  apparatus  con- 
nected therewith,  or  severs  any  wire  thereof,  is  guilty 

of  a  misdemeanor. 

Note.— Stats.  1862,  p.  288,  Sec.  8;  N.  Y.  P.  C, 
Sec.  695. 


TITLE    XIV. 

MALICIOUS  MISCHIEF. 

SscnoK  594.  Malicious  mischief  in  general,  defined. 

595.  Specifications  in  following  sections  not  restrictive  of  last 

section. 

596.  Poisoning  cattle. 

597.  Killing,  maiming,  or  torturing  animals. 

598.  Killing,  etc.,  birds  in  cemeteries. 

599.  Killing  seals  and  sea  lions  within  one  mile  of  Cliff 

House. 

600.  Burning  buildings  and  other  property  not  the  subject 

of  arson. 

601.  Using  gunpowder,  etc.,  in  destroying  or  injuring  any 

building. 

602.  Malicious  injuries  to  freehold. 

603.  Limitation  upon  the  operations  of  the  preceding  section. 

604.  Injuries  to  standing  crops,  etc. 

605.  Removing,  defacing,  or  altering  landmarks. 

606.  Destroying  or  injuring  jails. 
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SscTiON  607.  Destroyinfif  or  injuring  bridges,  dams,  levees,  water 

dams,  etc. 

608.  Burning  or  injuring  rafts.    Setting  adrift  vessels. 

609.  Removing  buoys  and  beacons. 

610.  Masking  or  removing  signal  lights,  or  exhibiting  feAse 

lights. 

611.  Obstructing  navigable  streams. 

612.  Depositing  sand,  dust,  etc.,  in  Humboldt  Bay.  • 

613.  Throwing  overboard  ballast,  or  otherwise  obstructing 

the  navigation  of  any  harbor,  etc. 

614.  Mooring  vesi*els  to  buoys. 

615.  Injuries  to  signals,  monuments,  etc.,  erected  in  United 

States  Coast  Survey. 

616.  Destroying  or  tearing  down  notices,  etc.,  before  expira- 
'  tion  of  time  for  which  they  were  to  remain  set  up. 

617.  Injuring  or  destroying  written  instrument. 

618.  Opening  or  publishing  sealed  letters. 

619.  Disclosing  contents  of  telegraphic  message. 

620.  Altering  telegraphic  messages. 

621.  Opening  sealed  envelops  containing  telegraphic  dis* 

patches. 

622.  Injuring  works  of  art  or  improvements  in  any  city, 

town,  or  village. 

623.  Destroying  works  of  literature,  etc.,  in  public  libraries. 

624.  Breaking  or  obstructing  gas  or  water  pipes,  etc. 

625.  Drawing  water  from  works  a  tier  they  have  been  closed. 

Maiicions        594.    Everv  person  who  maliciously  iniures  or  de- 
mischief  in     ^  \^  ,  ,  . 
j«norai,       stroys  aiiy  real  or  personal  property  not  liis  own,  in 

cases  otherwise  than  such  as  are  specified  in  this  Code, 

is  guilty  of  a  misdemeanor. 

NoTK.— Subd.  4,  Sec.  7,  ante,  declares:  "  The  terms 
*  malice '  and  *  maliciously  *  (to)  import  a  wish  to  ver, 
annoy,  or  injure  another  person,  established  either  by 
proof  or  presumption  of  law.**  Says  Bouv.  in  his 
Law  Diet.,  vol,  2,  p.  92,  of  the  subject  of  this  Title — 
malicious  mischief— it  is  "  an  expression  applied  to 
the  wanton  or  reckless  destruction  of  property  and  the 
willftil  perpetration  of  injury  to  the  person."  Willfully 
doing  an  act  prohibited  by  law,  and  for  which  the  law 
makes  no  excuse,  does  not  sufficiently  define  the  term 
'*  malicious  mischief."  To  convict  of  the  offense,  as 
defined  by  Bouv.,  supra,  it  is  said  that  the  jury  must 
find  the  injury  to  be  don  a  with  a  spirit  of  wanton 
cruelty  or  wicked  revenge,  and  it  is  so  held  in  Massa- 
chusetts— 8  Cush.,  p.  558;  2  Mete.,  p.  21 ;  but  the  Code 
does  not  require  so  much.  See  definition  of  '*  mali- 
ciously,*' supra.    The  text  also  includes  injury,  as  well 
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as  deatrtiction,  Bouv.,  id.,  supra,  defines  "malicious 
injury  ^^  t«  be  an  injury  committed  willfully  and  wan- 
tonly, or  without  cause. — Whart.  Cr.'  Law,  p.  226,  et 
seq.;  2  Buss.  Crimes,  pp.  544,  547;  4  Shars.  Blackst. 
Com.,  pp.  143, 198,  200,  206. 

505.    The  specification  of  the  Acts  enumerated  in  Specifica- 

.  tionsy 

the  following  sections  of  this  Chapter  is  not  intended  JjJJ^cSnot 
to  restrict  or  qualify  the  interpretation  of  the  preced-  Jfuj? ^'^* 
lug  section.  seotwii. 

596.  Every  person  who  willfully  administers  any  Poiwning 
poison  to  an  animal,  the  property  of  another,  or  mal- 
iciously exposes  any  poisonous  substance,  with  the 
intent  that  the  same  shall  be  taken  or  swallowed  by 

any  such  animal,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  three  years,  or  in  the 
County  Jail  not  exceeding  one  year,  and  a  fine  not 
exceeding  five  hundred  dollais. 

Note.— The  Act  of  March  90, 1868  (see  Stats.  1868, 
p.  604),  "  For  the  more  effectual  prevention  of  cruelty 
to  animals,**  was  expressly  preserved  by  Sec.  19,  Polit- 
ical Code,  Subd.  8.  This  also  effectively  preserves  the 
Act  published  in  Stats.  1871-2,  p.  393,  amendatory 
thereof. 

597.  Every  person  who  maliciously  kills,  maims.  Killing, 
or  wounds  an  animal,  the  property  of  another,  or  who  JJ^jJJJJjJ*^ 
maliciously  and  cruelly  beats,  tortures,  or  injures  any 
animal,- whether  belonging  to  himself  or  another,  is 

guilty  of  a  misdemeanor. 

NoTK.— Stats.  1855,  p.  105,  Sec.  4. 

598.  Every  person  who,  within  any  public  ceme-  Kiiiinflr, 
tery  or  burying  ground,  kills,  wounds,  or  traps  any  jjjg*^^ 
bird,  or  destroys  any  bird's  nest  other  than  swallows' 

nests,  or  removes  any  eggs  or  young  birds  from  any 
nest,  is  guilty  of  a  misdemeanor. 

Note. — This  section  is  founded  on  a  statute  in  rela- 
tion to  cemeteries  in  Nevada  County. — Stats.  1868,  p. 
26.  There  is  no  reason  why  the  same  act  committed  in 
another  county  should  not  be  visited  with  the  like  pun- 
ishmenti 
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509.  Every  person  who  willfully  kills  or  destroys 
any  seal  or  sea  lion  within  oiie  mile  of  the  Cliff 
House,  in  the  City  and  County  of  San  Francisco,  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1863,  p.  380,  Sec.  1. 

600.  Every  person  who  willfully  and  maliciously 
burns  any  bridge  exceeding  in  value  fifty  dollars,  or 
any  building,  snowshed,  or  vessel,  not  the  subject  of 
arson,  or  any  stack  of  grain  of  any  kind,  or  of  hay,  or 
any  growing  or  standing  grain,  grass,  or  tree,  or  any 
fence,  not  the  property  of  such  person,  is  punishable 
by  imprisonment  in  the  State  Prison  for  not  less  than 
one  nor  more  than  ten  years. 

NoTK.— Stats.  1861,  p.  131,  Sec.  5.    This  section  was 
,  amended  so  as  to  read  as  published  in  the  text,  by  Act 

of  April  1st,  1872,  cited  in  lieu  of  Sec.  433,  ante.  The 
Act  of  April  1st,  1872,  p.  895  (Stats.  1871-2),  is  amend- 
atory of  an  Act  repealed  by  this  Code.  It  is  believed 
that  all  which  this  amendatory  Act  would  have  accom- 
plished is  provided  for  in  this  Code. 

Using  601.     Every  person  who  maliciouslv,  by  the  explo- 

gunpowder,      ,  «^        •/  x 

etc., in,       sion   of   ffunpowder    or    other    explosive   substance, 

dostroying  . 

or  injuring   destroys,  tlirows  down,  or  injures  the  whole  or  any 
baiiding.      ^^^  ^£  ^^^  building,  by  means  of  which  the  life  or 

safety  of  a  human  being  is  endangered,  is  guilty  of 

felony. 


Malicious 
injuriofl  to 
freehold. 


LU' 


/   .      •  •  .' 


602.  Every  person  who  willfully  commits  any  tres- 
pass, by  either : 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of 
wood  or  timber  standing  or  growing  upon  the  lands  of 
another;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  that 
has  been  cut  down  and  is  lying  on  such  lands;  or, 

8.  Maliciously  injuring  or  severing  firom  the  free- 
hold of  another  anything  attached  thereto,  or  the  pro- 
duce thereof;  or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot 
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sitnated  within  the  limits  of  any  incorporated  city,  fcfame. 
without  the  license  of  the  owner  or  legal  occupant 
thereoi^  any  earth,  soil,  or  stone;  or, 

6.  Digging,  taking,  or  carrying  away  from  any  land 
in  any  of  the  cities  of  the  State,  laid  down  on  the  map 
or  plan'of  such  city,  or  otherwise  recognized  or  estab- 
lished as  a  street,  alley,  avenue,  or  p^rk,  without  the 
license  of  the  proper  authorities,  any  earth,  soil,  or 
stone;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  paint- 
ing upon  any  property  belonging  to  the  State,  or  to 
any  city,  county,  town,  or  village,  or  dedicated  to  the 
public,  or  upon  any  property  of  any  person,  without 
license  from  the  owner,  any  notice,  advertisement,  or 
designation  of,  or  any  name  tor,  any  commodity, 
whether  for  sale  or  otherwise,  or  any  picture,  sign, 
or  device  intended  to  call  attention  thereto; 
— ^Is  guilty  of  a  misdemeanor. 

Note. — This  and  the  succeeding  section  embody  in 
substance  the  penal  provisions  of  Sec.  138  of  the  Grimes 
and  Punishment  Act;  of  an  Act  for  the  protection  of 
timber,  Stats.  1862,  p.  307;  of  an  Act  for  the  punish- 
ment of  persons  cutting  timber  on  certain  lands  of  the 
State,  Stats.  1863,  p.  739;  of  an  Act  to  prevent  the 
destruction  of  timber  on  the  lands  of  the  State,  Stats. 
1864,  p.  136;  of  an  Act  supplemental  to  the  last.  Stats. 
1864,  p.  361;  of  an  Act  relating  to  the  Yosemite  Val- 
ley and  Mariposa  Big  Tree  Grove,  Stats.  1866,  p.  710. 

SubcU  6. — This  provision  is  rendered  necessary  by  the 
practice,  unfortunately  common,  of  affixing  to  any  pic- 
turesque rock  or  point  of  land  some  advertisement  of  a 
current  nostrum,  etc.  This  was  a  simple  trespass,  but 
it  is  made  a  misdemeanor.  It  is  taken  from  Sec.  707, 
New  York  Penal  Code. 

Stats.  1871-2,  p.  884. 

An  Act  to  prevent  persons  passing  through  indosures 
and  leaving  them  open,  and  tearing  down  fences  to 
make  passage  through  inclosures. 

[Approved  March  16, 1872.] 

[Enacting  clause.] 

Section  1.  Any  person  passing  through  an  inclos- 
ure  of  another  and  leaving  the  same  open,  is  guilty  of 
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a  misdemeanor,  and  punishable  bj  a  fine  not  less  thas 
twenty  dollars  nor  more  than  fifty  dollars. 

Sec.  2.  Any  person  willfully  or  maliciouf^ly  tearing 
down  fences  to  make  a  passage  through  an  iYiclosure,  is 
guilty  of  a  misdemeanor,  and  punishable  by  a  fine  not 
less  than  fifty  dollars  nor  more  than  five  hundred  dol- 
lars. 

Sec.  3.  All  fines  collected  under  the  provisions  of 
this  Act  shall  be  paid  into  the  County  School  Fund  of 
the  county  where  the  offense  is  committed. 

Sec.  4.    This  Act  shall  take  effect  immediately. 

603.  The  following  acts  do  not  constitute  a  public 
offense,  within  the  meaning  of  the  preceding  section: 

1.  Gathering  pitch  from  trees  on  the  public  lands 
of  the  State  or  United  States,  unless  the  bark  from 
such  trees  is  removed  for  more  than  one  eighth  of 
their  circumference,  or  cut  made  more  than  three 
inches  in  depth  into  the  wood  thereof; 

2.  Cutting  trees  upon  the  public  lands  of  the  State 
or  United  States,  in  good  feith,  for  the  purpose  of 
manufacturing  the  same  into  lumber  or  firewood,  or 
preparing  such  lands  for  agricultural  or  mining  pur- 
poses; 

— Unless  such  acts  are  committed  upon  swamp  and 
overflowed,  tide,  salt  marsh,  or  school  lands  belonging 
to  the  State,  or  within  the  limits  of  the  lands  granted 
by  the  United  States  to  this  State  by  Act  of  Congress 
of  June  thirteenth,  eighteen  hundred  and  sixty-four, 
relating  to  the  Yosemite  Valley  and  Mariposa  Big 
Tree  Grove. 

Note. — See  note  to  preceding  section. 

604.  Every  person  who  maliciously  injures  or  de- 
stroys any  standing  crops,  gi*ain,  cultivated  fruits  or 
vegetables,  the  property  of  another,  in  any  case  for 
which  a  punishment  is  not  otherwise  prescribed  by 
this  Code,  is  guilty  of  a  misdemeanor. 

Removing,       605.     Evcry  person  who  either: 

altering'         1.  Maliciouslv  rcmovcs  any  monument  erected  for 

landmarks  *'  ,  *'  ^ 

the  purpose  of  designating  any  point  in  the  boundary 


Iiunries  to 
standing 
orops,  e^. 
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of  any  lot  or  tract  of  land,  or  a  place  where  a  subaque-  Samo. 
OU8  telegraph  cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any 
such  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 
which  any  such  marks  have  been  made  for  such  pur- 
pose, with  intent  to  destroy  such  marks; 

— ^Is  guilty  of  a  misdemeanor. 

Note.— Stats.  1857,  p.  171,  Sec.  2. 

606.  (§  141.)     Every  person  who  willfully  and  in-  Beptrojiiig 
tentionally  breaks   down,  pulls   down,  or   otherwise  J*^ 
destroys  or  injures  any  public  jail  or  other  place  of 
confinement,  is  punishable  by  fine  not  exceeding  ten 
thousand  dollars,  and  by  imprisonment  in  the  State 
Prison  not  exceeding  five  years. 

607.  (§  140.)     Every  person   who   willfully  and  Destroyinf 
maliciously  cuts,   breaks,    injures,   or    destroys    any  §^^f®*» 
bridge,  dam,  canal,  flume,  aqueduct,  levee,  embank-  JJaS?' 
ment,  reservoir,  or  other  structure  erected  to  create    *""••**'• 
hydraulic  power,  or  to  drain  or  reclaim  any  swamp 

and  overflowed,  tide,  or  marsh  land,  or  to  conduct 
water  for  mining,  manufecturing,  reclamation,  or  agri- 
cultural purposes,  or  any  embankment  necessary  to 
the  same,  or  either  of  them;  or  willfully  or  maliciously 
makes,  or  causes  to  be  made,  any  aperture  in  such 
dam,  canal,  flume,  aqueduct,  reservoir,  embankment, 
levee,  or  structure,  with  intent  to  injure  or  destroy  the 
same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in 
the  ground,  and  used  for  securing  any  sea  bank  or  sea 
walls,  or  any  dock,  quay,  or  jetty,  lock,  or  sea  wall,  is 
punishable  by  a  fine  not  exceeding  one  thousand  dol- 
lars, or  by  imprisonment  in  the  State  Prison  not 
exceeding  two  years,  or  by  both. 


NoTK.— stats.  1863,  p.  58,  Sec.  1;  Stats.  24  and  26 
Vict.,  Chap.  97,  Sec.  81. 
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608.  (§  141.)  Every  person  who  willftilly  and 
maliciously  burns,  injures,  or  destroys  any  pile  or  raft 
of  wood,  plauk,  boards,  or  other  lumber,  or  any  part 
thereof,  or  cuts  loose  or  sets  adrift  any  such  raft  or 
part  thereof,  or  cuts,  breaks,  injures,  sinks^  or  sets 
adrift  any  vessel,  the  property  of  another,  is  punish- 
able by  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  the  County  Jail  not  exceeding  six 
months. 

609.  Every  person  who  willfully  removes  any  buoy 
or  beacon,  placed  in  any  waters  within  this  State  by 
lawftil  authority,  is  guilty  of  a  misdemeanor. 


MaBkinffor       610.    Evcry  pcrsou  who  unlawfully  masks,  alters, 

uSS  or      ^^  removes  any  light  or  signal,  or  willfully  exhibits 

fa£o*u«h£.  ^^7  15ght  or  signal,  with  intent  to  bring  any  vessel  into 

danger,  is  punishable  by  imprisonment  in  the  State 

Prison  not  less  than  three  nor  more  than  ten  years. 

NoTB.—fitats.  24  and  25  Vict.,  Chap.  97,  Sec  47. 

obstrnetinc       611.    Every  person  who  unlawfully  obstructs  the 

navigable  •<*  •ii  ••in 

Btreanu.      navigation  of  any  navigable  stream,  is  guilty  of  a  mis- 


demeanor. 


Note.— stats.  1850,  p.  18S,  Sec.  1. 


Depositing 
sand.  doBt, 
etc.,  in 
Humboldfc 
Bay. 


Tbrowinff 
overboard 
ballast,  or 
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navigation 
of  any 
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612.  Every  person  who  throws,  deposits,  or  per- 
mits another  in  his  employ  to  throw  or  deposit,  any 
sawdust,  slabs,  or  refuse  lumber,  in  any  place  where 
it  may  be  carried  or  fell  into  the  waters  of  Humboldt 
Bay,  withoilt  first  having  constructed  piers,  bulkheads, 
dams,  or  other  contrivances,  approved  by  the  Board 
of  Supervisors  of  Humboldt  County,  to  prevent  the 
same  from  escaping  into  the  channels  of  such  bay,  is 
guilty  of  a  misdemeanor. 

NoTS.~-StatB.  1857,  p.  66,  Sees.  1,  2. 

618.  Every  person  who,  within  the  anchorage  of 
any  port,  harbor,  or  cove  of  this  State,  into  which  ves- 
sels may  enter  for  the  purpose  of  receiving  or  dis- 
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charging  cargo,  throws  overhoard  from  any  vessel  the 
ballast,  or  any  part  thereof,  or  who  otherwise  places  or 
causes  to  be  placed  in  such  port,  harbor,  or  cove,  any 
obstructions  to  the  navigation  thereof,  is  guilty  of  a 
misdemeanor. 

Note.— Stats.  1861,  p.  224,  Sec.  3;  1864,  p.  138. 

614.  Every  person  mooring  any  vessel  to  or  hane-  Mooring 
ing  on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  ^^^^^ 
competent  authority  in  any  navigable  waters  of  this 
State,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1861,  p.  224,  Sec.  2. 

615.  Every  person  who  willfully  injures,  defaces,  injoriesto 
or  removes  any  signal,  monument,  building,  or  appur-  ™2JJ^"  ^^ 
tenance  thereto,  placed,  erected,  or  used  by  persons  ffnui^" 
engaged  in  the  United  States  Coast  Survey,  is  guilty  coart 

of  a  misdemeanor. 

Note.— Stats.  1852,  p.  148,  Sec.  6. 

616.  Every  person  who  intentionally  defaces,  oblit-  Deitroying 

•^  ^  J  ^  or  touring 

erates,  tears  down,  or  destroys  any  copy  or  transcript,  JSSJes 
or  extract  from  or  of  any  law  of  the  United  States  or  oxplraUolT 
of  this  State,  or  any  proclamation,  advertisement,  or  wMchVey 
notification  set  up  at  any  place  in  this  State,  by  author-  remain  sot 
ity  of  any  law  of  the  United  States  or  of  this  State,  or 
by  order  of  any  Court,  before  the  expiration  of  the 
time  for  which  the  same  was  to  remain  set  up,  is  punish- 
able by  fine  not  less  than  twenty  nor  more  than  one 
hundred  dollai^,  or  by  imprisonment  in  the  County 
Jail  not  more  than  one  month. 

NoTS.— Bep.  Cod.  Laws  of  Cftl.,  1868,  Crimes  and 
Punishment  Act,  Sec.  161. 

617.  Every  person  who  maliciously  mutilates,  tears,  injuring  or 
defitces,  obliterates,  or  destroys  any  written  instrument,  written 

7  7  J  J  -7    instrument 

the  property  of  another,  the  &lse  making  of  which 
would  be  forgery,  is  punishable  by  imprisonment  in 
the  State  Prison  for  not  leas  than  one  nor  more  than 
five  years. 
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Note. — Founded  upon  Sec.  68  of  the  Crimes  and 
Punishment  Act;  Stats.  1850,  p.  229;  Nixon's  Dig. 
Laws  N.  J.,  p.  188,  Sec.  69.  For  "instruments" 
such  as  described  in  the  text,  see  Sec.  470,  ante,  and 
elsewhere  in  this  Code. 

618.  (§  111.)  Every  person  who  willfiilly  opens 
or  reads,  or  causes  to  be  read,  any  sealed  letter  not 
addressed  to  himself,  without  being  authorized  so  to 
do,  either  by  the  writer  of  such  letter  or  by  the  per- 
son to  whom  it  is  addressed,  and  every  person  who, 
without  the  like  authority,  publishes  any  of  the  con- 
tents of  such  letter,  knowing  the  same  to  have  been 
unlawfully  opened,  is  guilty  of  a  misdemeanor. 

619.  Every  person  who  willfully  discloses  the  con- 
tents of  a  telegraphic  message,  or  any  part  thereof, 
addressed  to  another  person,  without  the  permission  of 
such  person,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  five  years,  or  in  the  County 
Jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  thousand  dollars,  or  by  both  fine  and  imprison- 
ment. 

620.  Every  person  who  willfully  alters  the  pur- 
port, effect,  or  meaning  of  a  telegraphic  message,  to 
the  injury  of  another,  is  punishable  as  provided  in  the 
preceding  section. 

Note.— Stats.  1862,  p.  288,  Sec.  1. 

621.  Every  person  not  connected  with  any  tele- 
graph office  who,  without  the  authority  or  consent  of 
the  person  to  whom  the  same  may  be  directed,  will- 
fully opens  any  sealed  envelop  inclosing  a  telegraphic 
message  and  addressed  to  any  other  person,  with  the 
purpose  of  learning  the  contents  of  such  message,  or 
who  fraudulently  represents  any  other  person  and 
thereby  procures  to  be  delivered  to  himself  any  tele- 
graphic message  addressed  to  such  other  person,  with 
the  intent  to  use,  destroy,  or  detain  the  same  from  the 
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person  or  persons  entitled  to  receive  such  raessagCj  is 
punishable  as  provided  in  Section  619. 

622.  Every  person,  not  the  owner  thereof,  who  injuring 
willfully  injures,   disfigures,   or  destroys  any  monu-  f^^^^^ 
ment,  work  of  art,  or  useful  or  ornamental  improve-  Siy°city! 
ment  within  the  limits  of  any  village,  town,  or  city,  or  viuag^' 
any  shade  tree  or  ornamental  plant  growing  therein, 
whether  situated  upon  private  ground  or  on  any  street, 
sidewalk,  or  public  park  or  place,  is  guilty  of  a  misde- 
meanor. 

623.  Every  person  who  maliciously  cuts,  tears,  de-  Dosuoying 
faces,  breaks,  or  injures  any  book,  map,  chart,  picture,  {jjf'^^*j*'^®' 
engraving,   statue,  coin,   model,  apparatus,  or  other  fibrides. 
work  of  literature,  art,  or  mechanics,  or  object  of  curi- 
osity deposited  in  any  public  library,  gallery,  museum, 
collection,  fair,  or  exhibition,  is  guilty  of  felony. 

624.  Every  person  who  willfully  breaks,  digs  up.  Breaking 
obstructs,  or  injures  any  pipe  or  main  for  conducting  j^f^^®' 
gas  or  water,  or  any  works  erected  for  supplying  build-  ^^^^*  ®^®* 
ings  with  gas  or  water,  or  any  appurtenances  or  ap- 
pendages therewith  connected,  is  guilty  of  a  misde- 
meanor. 

Note.— stats.  1861,  p.  533,  Sees.  1,  2. 

625.  Every  person  who,  with  intent  to  defraud  or  Drawing 

water  from 

injure,  opens  or  causes  to  be  opened,  or  draws  water  J^'J^*'^*^®' 
from  any  stopcock  or  faucet   by  which  the  flow  of  ^^^ 
water  is  controlled,  after  having  been  notified  that 
the  same  has  been  closed  or  shut  for  specific  cause, 
by  order  of  competent  authority,  is  guilty  of  a  misde- 
meanor. 

NoTi?. — Stats.  1861,  p.  633,  Sec.  3.  Many  of  the  pre- 
ceding sections  are  similar  in  language  or  import  and 
intent  with  the  Now  York  Penal  Code  on  the  same  sub- 
ject, pp.  258-266. 
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TITLE  XY, 

MISCELLANEOUS  CRIMES. 

Chapter    I.   Violation  of  the  laws  for  the  preserva- 

•  Hon  of  game  and  fish. 
n.  Of  other  and  miscellaneous  offenses. 


CHAPTER  I. 

VIOLATION  OF  THE  LAWS  FOR  THE  PRESERVATION  OF  GAME 

AND  FISH. 

Section  626.  Destruction  of  grouse,  duck,  etc.,  when  prohibited. 

627.  Same. 

628.  Destruction  of  elk,  etc.,  when  prohibited. 

629.  Having  game  in  possession  during  the  time  that  killing 

thereof  is  prohibited. 

630.  Use  of  phosphorus  on  land  in  certain  counties  pro- 

hibited. 

631.  Taking  trout,  when  prohibited. 

632.  Same. 

6.33.  Taking  trout  by  nets,  etc.,  prohibited. 
684.  Taking  salmon,  when  prohibited. 

635.  Use  of  poisonous  or  explosive  substances  in  fishing  pro- 

hibited. 

636.  California  Indians  exempted  from  certain  penalties. 

637.  Fishways  and  ladders,  penalties  for  not  keeping. 

Destnio-  620.     Every  person  who,  in  the  Counties  of  San 

jrouso,        Bernardino  or  Los  Angeles,  between  the  first  day  of 

proWbited.   -A^^g^®*  ^^  ^^7  J^^^  ^^^  ^^^^  ^^'^^  ^^7  ^f  April  of  the 
next  year,  or  who  in  any  other  of  the  counties  of  this 

State,  except  the  Counties  of  Lassen,  Plumas,  and 
Sierra,  between  the  fifteeth  day  of  March  and  the  fif- 
teenth day  of  September  in  each  year,  takes,  kills,  or 
destroys  quail,  partridges,  or  grouse,  mallard,  wood, 
teal,  spoonbill,  or  any  kind  of  broadbill  ducks,  is  guilty 
of  a  misdemeanor. 
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KoTK.-~SUjt8«  ia70,  p.  853,  Sec*  1. 

Stats.  1871-2,  pp.  102, 108. 

An  Act  to  prevent  the  capture  and  deHrttetion  of 
mocking  bird^  in  thi8  J^cUe, 

[Approyed  February  14, 1872.] 

[Snactlng  clatue.] 

SLscnoir  1.  Any  person  or  persons  who  shall  will- 
fuily  and  kaowingly  shoot,  wound,  trap,  snare,  or  in 
any  other  manner  catch  or  capture  any  mocking  bird 
in  the  State  of  California,  or  shall  knowingly  take, 
injure,  or  destroy  the  nest  of  any  mocking  bird,  or 
shall  take,  iigure,  or  destroy  any  mocking  bird's  eggs, 
in  the  nest  or  otherwise,  in  said  State,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convictipn  thereof 
before  any  Justice  of  the  Peace  of  the  township  in 
which  the  offense  shall  have  been  committed,  shall  be 
fined  in  a  sum  not  less  than  five  dollars  nor  exceeding 
ten  dollars,  and  cost  of  the  action  for  each  offense,  or 
may  be  imprisoned  not  less  than  five  days  nor  more 
than  ten  days,  or  by  hpth  such  fine  and  imprisonment^ 
as  the  judgment  of  the  Court  may  direct. 

Sec.  2.  All  fines  collected  under  the  provisions  of 
this  Act  shall  be  paid  into  the  County  Treasury  for  the 
benefit  of  the  Common  School  Fund. 

S£C.  3.  This  Act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

627.  Every  person  who,  in  the  CJounties  of  Lassen,  Same, 
Plumas,  or  Sierra,  between  the  fifteenth  day  of  March 
and  the  fifteenth  day  of  September  in  each  year,  takes, 
kills,  or  destroys  quail,  partridges,  or  grouse,  or  who, 

in  either  of  such  counties,  between  the  fifteenth  day  of 
March  and  the  fifteenth  day  of  August  in  each  year, 
takes,  kills,  or  destroys  mallard,  wood,  teal,  spoonbill, 
or  any  kind  of  broadbill  ducks,  is  guilty  of  a  misde- 
meanor. 

Note.— stats.  1870,  p.  853,  Sec.  1. 

628.  Every  person  who,  between  the  first  day  of  Destmo- 

•^    ^  '  "^  tionofelk, 

January  and  the  first  day  of  July  in  each  year,  takes,  ®J^^b?tod. 
kills,  or  destroys  any  elk,  deer,  or  antelope,  is  guilty  of 
a  misdemeanor. 

Note.— stats.  1854,  p.  65,  Sec.  2.  The  Act  of  March 
20, 1872  (p.  433,  Stats.  1872),  is  void,  being  amendatory 
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of  an  Act  repealed  by  the  operation  of  this  Code;  the 
only  proposed  changes  thereby  intended  were  to  extend 
the  time  specified  in  the  text  from  July  1st  to  August 
1st,  generally;  and  in  certain  counties,  from  Februaiy 
1st  to  August  1st. 

629.  Every  person  who  buys,  sells,  or  has  in  his 
possession  any  of  the  game  euumei*ated  in  the  two  pre- 
ceding sections,  within  the  time  the  taking  or  killing 
thereof  is  prohibited,  except  such  as  are  tamed  or  kept 
for  show  or  curiosity,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1854,  p.  56,  Sec.  3. 

Use  of  630.    Every  person  who,  in  the  Counties  of  Santa 

phoBphO" 

rufl  on  land  Clara,  Coutra  Costa,  San  Joaquin,  Santa  Cruz,  or  San 

m  certain  '  /  ^        ?  / 

prohibited,   ^atco,  uscs  Or  distributes  phosphorus  upon  any  land 
or  ground,  between  the  first  day  of  March  and  the 
,  first  day  of  November  in  any  year,  is  guilty  of  a  mis- 
demeanor. 

Note.— Stats.  1863,  p.  185,  Sees.  1,  3. 

Taking  631.    Every  person  who,  between  the  fifteenth  day 

trout,  when 

prohibited,  of  Octobcr  in  cach  year  and  the  first  day  of  April  in 
the  following  year,  takes  or  catches  any  trout,  is  guilty 
of  a  misdemeanor. 

Note.— stats.  1862,  p.  94;  1868,  p.  470;  1870,  p.  663; 
see  Stats.  1871-2,  p.  385 — Act  for  the  preservation  of 
fish  in  the  waters  of  Siskiyou  County — it  being  local,  is 
not  inserted. 


u 


Same.  632.    Every  person  who,  in  the  Counties  of  Santa 

Clara,  Santa  Cruz,  San  Mateo,  Monterey,  Alameda, 

^  ^  t    '  ^  Marin,  Placer,  or  Nevada,  at  any  time  takes  or  catches 

•.   */  ./  any  trout,  except  with  hook  and  line,  is  guilty  of  a 

misdemeanor. 

Note.— Stats.  1868,  p.  460. 

Taking  633.    EvcTy  pcrsou  who  takes,  catches,  or  kills  any 

nets,  etc..     trout  by  the  use  of  nets,  weirs,  baskets,  or  traps,  is 
guilty  of  a  misdemeanor. 

NoTK.— Stats.  1870,  p.  664. 
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634.  Every  person  who,  between  the  first  day  of  Taking  {^V^  ^ 
June  and  the  first  day  of  September  in  each  year,  p^oW^^ited.  ^  ^^^ 
takes  or  catches  any  salmon,  is  guilty  of  a  misde- 
meanor. 

635.  Every  person  who  puts  into  the  waters  of  this  use  of 

,  ,  poiflonoas 

State,  or  who  uses  any  poisons,  or  explosive  substances,  or 

for  the  purpose  of  taking  or  destroying  fish,  is  guilty  fj^^g^^i^ 

of  a  misdemeanor.  prohibited. 

Note.— Stats.  1870,  p.  664. 

636.  California  Indians,  taking  fish  for  their  own  California 
subsistence,  are  exempted  fi'om  the  penalties  pre-  exempted 
scribed  in  Sections  631,  632,  633,  and  634.  f^iSea. 

Note.— Stats.  1870,  p.  665,  Sec.  9. 

637.  Every  owner  of  a  dam  or  other  obstruction  Fishways 

•^  and 

in  the  waters  of  this  State,  who,  after  being  requested  ^^^^^ijf^g 
by  the  Fish  Commissioners  so  to  do,  fails  to  construct  ^l^g. 
and  keep  in  repair  sufficient  fishways  or  ladders  on 
such  dam  or  obstruction,  is  guilty  of  a  misdemeanor. 

Note. — Stats.  1870,  p.  664,  Sec.  3.  The  game  laws 
of  this  State,  and,  indeed,  the  game  laws  of  all  the 
States,  are  entirely  unlike  the  English  game  laws, 
which  had  their  foundation  in  the  idea,  odious  to  repuh- 
licans,  of  restricting  the  right  of  taking  game  to  certain 
privileged  classes,  generally  landholders.  Under  the 
English  statute  of  1831,  the  law  was  so  modified  as  to 
enable  any  one  to  obtain  a  certificate  or  license  to  kill 
game  on  the  payment  of  a  fee.  The  sole  object  of  our 
game  laws  is  the  protection  of  animals  and  birds  from 
unreasonable  and  indiscriminate  havoc,  leaving  all 
persons  free  to  take  or  kill  game,  under  certain  restric- 
tions as  to  the  means  of  capture,  and  seasons  of  the 
year  consistent  t^ith  propagation.  Sec.  4046,  Subd.  23, 
of  the  Political  Code,  authorizes  the  Board  of  Super- 
visors to  establish  and  enforce  game  laws  for  their 
respective  counties;  which  removes  from  the  Legisla- 
ture this  class  of  legislation  and  places  it  where  it 
properly  belongs,  and  where  it  may  be  successfully 
exercised. 
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SxcTiOK  638.  Neglect  or  postponement  oat  of  regular  order  of  tele- 
graphic messages.    Limitations. 

639.  Agent,  operator,  or  employ^  using  information  from 

mcsEHges. 

640.  Clandestinely  learning  the  contents  of  a  teleg;raphie 

message. 

641.  Bribing  telegraphic  operator. 

642.  Collecting    tolls,    etc.,   at    San    Frandsoo,   without 

authority  of  Harbor  Commissioners. 

643.  Violations  of  the  provisions  of  the  Chapter  relating  to 

police  regulations  of  San  Francisco  harbor. 

644.  Enticing  seamen  to  desert. 

645.  Harboring  deserting  seamen. 

646.  Aiding  apprentices  to  run  away  or  harboring  them. 

647.  Vagrants. 

648. 'Issuing  or  circulating  paper  money. 

649.  Officers  of  £re  department  issuing  fisilse  certificates  of 

exemption. 

650.  Sending  letters  threatening  to  expose  another. 

661.  Requiring  wards  or  apprentices  to  work  more  than 

eight  hours. 
652.  Officer  or  member  of  National  Guard  failing  to  attend 

parade,  obey  orders,  or  discharge  duty. 
658.  Member  of  National  Guard  fiiiling  to  attend  parade, 

etc.,  when  notified. 

638.  Every  agent,  operator,  or  employ^  of  any 
telegraph  office,  who  willfully  refuses  or  neglects  to 
send  any  message  received  at  such  office  for  transmis- 
sion, or  willfully  postpones  the  same  out  of  its  order, 
or  willfully  refuses  or  neglects  to  deliver  any  message 
received  by  telegraph,  is  guilty  of  a  misdemeanor. 
Nothing  herein  contained  shall  be  construed  to  require 
any  message  to  be  received,  transmitted,  or  delivered, 
unless  the  charges  thereon  have  been  paid  or  tendered, 
nor  to  require  the  sending,  receiving,  or  delivery  of 
any  message  counseling,  aiding,  abetting,  or  encourag- 
ing treason  against  the  Government  of  the  United 
States  or  of  this  State,  or  other  resistance  to  the  law- 
ful authority,  or  any  message  calculated  to  further  any 
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fiaudulent  plan  or  purpose,  or  to  instigate  or  encourage 
the  perpetration  of  any  unlawful  act,  or  to  fecilitate 
the  escape  of  any  criminal  or  person  accused  of  crime, 

NoTi:.-^tats.  1862,  p.  289,  Sec.  4;  see  Civil  Code 
Cal.,  Sees.  2161,  2162,  "  Carriage  of  messages;"  see, 
also,  **  Common  carriers  of  messages,"  **  Order  of 
transmission  by  telegraph,"  id.,  Sec.  2207. 

630.     Every  agent,  operator,  or  employe  of  any  Aifent. 
telegraph  office  who  in  any  way  uses  or  appropriates  or.empioyfi 
any  information  derived  by  him  from  any  private  mes-  tFon'Som 
sage  passing  through  his  hands,  and  addressed  to  any  ™®^*«^" 
other  person,  or  in  any  other  manner  acquired  by  him 
by  reason  of  his  trust  as  such  agent,  opemtor,  or 
employ^,  or  trades  or  speculates  upon  any  such  infor- 
mation so  obtained,  or  in  any  manner  turns,  or  attempts 
to  turn,  the  same  to  his  own  account,  profit,  or  advan- 
tage, is  punishable   by  imprisonment  in  the   State 
Prison  not  exceeding  five  years,  or  by  imprisonment 
in  the  County  Jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both  such 
fine  and  imprisonment. 

NoTK.— Stats.  1862,  p.  289,  Sec.  3,  modified. 

640.  Erery  person  who,  by  means  of  any  machine,  ciandw 
instrument,  or  contrivance,  or  in  any  other  manner,  {j*^°f 
willfiilly  and  fraudulently  reads,  or  attempts  to  read,  JeF^^^* 
any  message,  or  to  learn  the  contents  thereof,  whilst  Sewage, 
the  same  is  being  sent  over  any  telegraph  line,  or 
willfully  and  fraudulently,  or  clandestinely,  learns  or 
attjempts  to  learn  the  contents  or  meaning  of  any  mes- 
sage, while  the  same  is  in.  any  telegraph  office,  or  is 
being  received  thereat  or  sent  therefrom,  or  who  uses 

or  attempts  to  use,  or  communicates  to  others,  any 
information  so  obtained,  is  punishable  as  provided  in 
Section  639. 

Note.— stats.  1862,  p.  289,  Sec.  6,  modified. 

641.  Eveiy  person  who,  by  the  payment  or  prom- 
ise of  any  bribe,  inducement,  or  reward,  procures  or 
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attempts  to  procure  any  telegraph  agent,  operator,  or 
employe  to  disclose  any  private  message  or  the  con- 
tents, purport,  substance,  or  meaning  thereof,  or  oiFers 
to  any  such  agent,  operator,  or  employe  any  bribe, 
compensation,  or  reward  for  the  disclosure  of  any  pri- 
vate information  received  by  him  by  reason  of  his 
trust  as  such  agent,  operator,  or  employe,  or  uses  or 
attempts  to  use  any  such  information  so  obtained,  is 
punishable  as  provided  in  Section  639. 

Note.— stats.  1862,  p.  290,  Sec.  7,  modified.  The 
grade  of  punishment  provided  in  the  three  preceding 
sections  has  been  increased  from  that  of  a  misdemeanor 
to  that  of  a  felony. 

642.  Every  person  who  collects  any  toll,  wharfiige, 
or  dockage,  or  lands,  ships,  or  removes  any  property 
upon  or  from  any  portion  of  the  water  front  of  San 
Francisco,  or  from  or  upon  any  of  the  'wharves,  piers, 
or  landings  under  the  control  of  the  Board  of  State 
Harbor  Commissioners,  without  being  by  such  Board 
authorized  so  to  do,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1864,  p.  145,  Sec.  11.  See  State  Har- 
bor Commissioners,  Vol.  I,  Pol.  Code,  Sec.  2527,  to 
provide  for  collecting  revenue  from  wharves,  etc.;  also, 
id.,  Sec.  2524,  Subd.  6,  to  collect  tolls;  id.,  Sec.  2539,  to 
fix  tolls;  maximum,  See.  2540,  id.  From  an  examina- 
tion of  these  provisions  of  the  Political  Code  it  will  be 
seen  that  those  only  are  authorized  to  collect  tolls,  etc., 
who  are  authorized  thereto  by  appointment  or  lease 
from  the  Harbor  Commissioners. 

643.  Every  person  who  violates  any  of  the  provis- 
ions of  the  laws  of  this  State  relating  to  sailor  board- 
ing houses  and  shipping  offices  in  San  Francisco,  or 
who  receives  any  gratuity  or  reward  other  than  as 
therein  provided,  for  the  performance  of  any  services 
under  a  license  issued  pursuant  to  the  provisions  of 
such  laws,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1870,  p.  244.  See  Political  Code,  Vol. 
I,  pp.  485-492,  Sees.  2583-2607,  ''Sailors  and  sailor 
boarding  houses.'' 
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644.    Every  person  who  entices  seamen  to  desert  Enticing 

*    .  seamen 

from  any  vessel  lying  in  the  waters  of  this  State,  and  to  decert. 
on  board  of  which  they  have  shipped  for  a  term  or 
voyage  unexpired  at  the  time  of  such  enticement,  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1853,  p.  186,  Sec.  1.  See  Pol.  Code, 
Sec.  2602,  "Deserters,  wlio  are,  and  how  treated." 

646.     Every  perscto  who  harbors  or  secretes  any  Harboring 
seaman,  knowing  him  to  be  shipped,  and  with  a  view  ^^^^^ 
to  persuade  or  enable  him  to  desert,  is  guilty  of  a  mis- 
demeanor. 

Note.— Stats.  1853,  p.  186,  Sec.  2.  Who  are  desert- 
ers, etc.,  see  Sec.  2602,  Pol.  Code.  The  three  preced- 
ing sections  are  required  to  bo  published  by  the  "  Ma- 
rine Board,"  under  Sec.  2607,  Pol.  Code,  together  with 
Art.  XI,  Chap.  I,  Title  VI,  "  Public  ways,"  Part;  III 
of  the  Political  Code. 

646.  Every  person  who  willfully  and  knowingly  Aiding 

•^     ^  "^  ^  '^    apprentices 

aids,  assists,  or  encourages  to  run  away,  or  who  har-  *<> "»» 

'  '  o  ^  y  away  or 

bors  or  conceals  any  person  bound  or  held  to  service  ^m?""* 
or  labor,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1858,  p.  137,  Sec.  17.  See  "Appren- 
tices," "Master  and  servant,''  Civil  Code,  Sec.  264. 

647.  Every  person  (except  a  California  Indian)  Vagrants, 
without  visible  means  of  living,  who  has  the  physical 
ability  to  work,  and  who  does  not  for  the  space  of  ten 

days  seek  employment,  nor  labor  when  employment  is 
offered  him;  every  healthy  beggar  who  solicits  alms 
as  a  business;  every  person  who  roams  about  fipom 
place  to  place  without  any  lawful  business;  every  idle 
or  dissolute  person,  or  associate  of  known  thieves,  who 
wanders  about  the  streets  at  late  or  unusual  hours  of 
the  night,  or  who  lodges  in  any  barn,  shed,  shop,  put- 
house,  vessel,  or  place  other  than  such  as  is  kept  for 
lodging  purposes,  without  the  permission  of  the  owner 
or  party  entitled  to  the  possession  thereof;  every  lewd 
and  dissolute  person,  who  lives  in  and  about  houses  of 
ill-&me,  and  every  common  prostitute  and  common 
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drunkard,  is  a  vagrant,  and  punishable  by  imprison- 
ment in  the  County  Jail  not  exceeding  ninety  days. 

NoTB.— Stats.  1863,  p.  770,  Sec.  1.  The  Stat.  5  Geo. 
IV,  Chap.  83,  for  the  punishment  of  idle  and  disor- 
derly persons  (2  Chitty  Stats.,  p.  145),  gave  to  statutes 
similar  to  the  text  the  title  of  Vagrant  Acts,  A 
vagrant  is  a  person  who  lives  idly,  without  any  settled 
home;  a  person  who  refuses  to  labor  or  work,  or  who 
goes  about  begging.  Sucb  is  the  definition  of  Bouvier, 
supported  by  Wils.,  p.  331;  6  East.,  p.  339;  8  Term., 
p.  26.  It  will  be  observed,  however,  that  the  Code 
specifies  the  acts  constituting  the  ofiTense  of  vagrancy, 
and  does  not  leave  it  to  the  lexicographers  or  other 
authorities  to  determine  them. 

648.  Every  person  who  makes,  issues,  or  puts  in 
circulation  any  bill,  check,  ticket,  certificate,  prom- 
issory note,  or  the  paper  of  any  bank,  to  circulate  as 
money,  except  as  authorized  by  the  laws  of  the 
United  States,  for  the  fitst  oflfense,  is  guilty  of  a  mis- 
demeanor, and  for  each  and  every  subsequent  offense, 
is  guilty  of  felony. 

NoTE.--Stat6. 1855,  p.  128,  Se<is.  1,  2.  See  Sec.  356, 
and  note.  Civil  Code  Cal.,  expressly  prohibiting  banks 
of  circulation. — State  Const.,  Art.  lY,  Sec.  35. 

640.  Every  officer  of  a  fire  department  who  will- 
fully issues  or  causes  to  be  issued  any  certificate  of 
exemption  to  a  person  not  entitled  thereto,  is  guilty  of 
a  misdemeanor. 

Note.— stats.  1864,  p.  257,  See.  7. 

660.  Every  person  who  knowingly  and  willfully 
sends  or  delivers  to  another  any  letter  or  writing, 
whether  subscribed  or  not,  threatening  to  accuse  him 
or  another  of  a  crime,  or  to  expose  or  publish  any  of 
his  failings  or  infirmities,  is  guilty  of  a  misdemeanor. 

Note.— This  is  founded  upon  part  of  Section  110  of 
the  Crimes  and  Punishment  Act.-^tats.  1850,  p.  229. 
I  The  portion  of  that  section  relating  to  sending  threat- 

ening letters  is  incorporated  in  Section  528,  ante.  Chap- 
ter Vlly  relating  to  extortion. 
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651.  Every  person  having  a  minor  child  under  his  Kequinn* 
control,  either  as  a  ward  or  an  apprentice,  who,  except  {y^^®"jj*°** 
in  vinicultural  or  horticultural  pursuits,  or  in  domestic  ^JJJ  ^"^ 
or  household  occupations,  requires  such  child  to  labor  ^**"^ 
more  than  eight  hours  in  any  one  day,  is  guilty  of  a 
misdemeanor. 

Note.— Stats.  1808,  p.  63. 

Stats.  1871-2,  p.  951. 

An  Act  to  protect  the  wages  of  labor  and  the  salaries 
and  fees  of  subordinate  officers, 

[Approved  April  1, 1872.] 

[Enacting  clause.] 

Section  1.  Bvery  person  who  employs  laborers 
upon  the  public  works,  and  who  takes,  keeps,  or 
receives  any  part  or  portion  of  the  wages  due  to  such 
laborers  fhom  the  State  or  municipal  corporation  for 
which  such  work  is  done,  is  guilty  of  a  felony. 

Sec.  2.  Every  officer  of  the  State,  or  any  county, 
city,  or  township  therein,  who  keeps  or  retains  any  part 
or  portion  of  the  salary  or  fees  allowed  by  law  to  his 
deputy,  clerk,  or  subordinate  officer,  is  guilty  of  a 
felony. 

Sec.  S»  This  Act  shall  be  in  foroe  fW>m  and  after  its 
passage. 

652.  Every  commissioned  officer  of  the  National  officer  or 

member  of 

Guard  who  willftilly  Mis  to  attend  any  parade  or  S*^-i"** 
encampment,  and  every  member  of  the  National  Jj|enl*** 
Guard  who  neglects  or  refuses   to  obey  the  lawful  Jbey**®' 

,/•■,.  .  J  /»  J  orders,  or 

command  of  his  supenor  on  any  day  of  parade  or  discharge 
encampment,  or  to  perform  such  military  duty  as  may 
be  lawfully  required  of  him,  is  punishable  by  a  fine 
of  not  less  than  five  nor  more   than   one  hundred 
dollars. 

Note.— See  Political  Code  Cal.,  Sees.  1930,  2026, 
"Militia;"  Sees.  2018-2080,  "Parades  and  drills." 

653.  Every  member  of  the  National  Guard  who,  Member  of 

•^  '    National 

when  duly  notified,  fhils  to  appear  at  a  parade,  or  who  ga«jd 
disobeys  any  lawful  order,  or  who  uses  disrespectful  ^^^ 
language  towards  his  superior,  or  who  commits  any  Tm^^ 
act  of  insubordination,  is  guilty  of  a  misdemeanor. 
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Note. — See  note  to  preceding  section.  The  section 
numbers  of  this  Code,  placed  thus,  (g  1),  (|  65),  and  so 
on,  to  many  of  the  preceding  sections,  indicate  the 
sections  of  the  original  Act  of  April  16,  1850,  "  Con- 
cerning crimen  and  punishments."  Tliey  were  used  in 
Hittell,  and  are  here  retained  for  convenience  in  refer- 
ence. • 


TITLE    XYI. 

GENERAL  PROVISIONS. 

Skctiok  654.  Acts  made  punishable  by  different  provisions  of  this 

Code. 

655.  Acts  punishable  under  foreign  law. 

656.  Foreign  conviction  or  acquittal. 

657.  Contempts,  how  punishable. 

658.  Mitigation  of  punishment  in  certain  cases. 

659.  Aiding  in  misdemeanor. 

660.  Sending  letters,  when  deemed  complete. 

661.  Removal  from  office  for  violation  or  neglect  of  official 

duty  by  public  officers.  '^ 

662.  Omission  to  perform  duty,  when  punishable. 

663.  Attempts  to  commit  crimes,  when  punishable. 

664.  Attempts  to  commit  crimes,  how  punishable. 

665.  Restrictions  upon  the  preceding  sections. 

666.  Second   offense,   how   punished    after    conviction    of 

former  offense. 

667.  Second   offenses,   how  punished   after   conviction    of 

attempt  to  commit  a  State  Prison  offense. 

668.  Foreign  conviction  for  former  offense. 

669.  Second  term  of  imprisonment,  when  to  commence. 

670.  When  term  of  imprisonment  commences,  etc. 

671.  Imprisonment  for  life. 

672.  Fine  may  be  added  to  imprisonment. 

673.  Civil  rights  of  convict  suspended. 

674.  Civil  death. 

675.  Limitations  on  two  preceding  sections. 

676.  Person  of  convict  protected. 

677.  Forfeitures. 

Acts  made       654.    An  Ect  OF  omission  which  is  made  punishable 
Ey  different  in  difteient  ways  by  diflferent  provisions  of  this  Code 

provisions  •  -i      -i  i 

g^t^"        may  be  punished  under  either  of  such  provisions,  but 
in  no  case  can  it  be  punished  under  more  than  one; 
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an  acquittal  or  conviction  and  sentence  under  either 
one  bars  a  prosecution  for  the  same  act  or  omission 
under  any  other.  In  the  cases  specified  in  Sections 
648,  667,  and  668,  the  punishments  therein  prescribed 
must  be  substituted  for  those  prescribed  for  a  first 
offense,  if  the  previous  conviction  is  charged  in  the 
indictment  and  found  by  the  jury. 

666.    An  act  or  omission  declared  punishable  by  Acts 

pnnishabl* 

this  Code  is  not  less  so  because  it  is  also  punishable  gj.^er 
under  the  laws  of  another  State,  Government,  or  coun-  ^*^- 
try,  unless  the  contrary  is  expressly  declared. 

666.    Whenever  on  the  trial  of  an  accused  person  Foreign 

*■  conviction 

it  appears  that  upon  a  criminal  prosecution  under  orae<iaitt» 
the  laws  of  another  State,  Government,  or  country, 
founded  upon  the  act  or  omission  in  respect  to  which 
he  is  on  trial,  he  has  been  acquitted  or  convicted,  it  is 
a  sufiicient  defense. 

Note. — This  section  is  intended  to  apply  in  cases 
where  the  foreign  acquittal  or  conviction  took  place 
in  respect  to  the  particular  act  or  omission  charged 
against  the  accused  upon  the  trial  in  this  State,  and  is 
not  restricted  to  cases  where  the  accused  was  tried 
ahroad  under  the  same  charge. 

657.  A  criminal  act  is  not  the  less  punishable  as  a  Contempts, 
crime  because  it  is  also  declared  to  be  punishable  as  a  punishable 
contempt. 

658.  When  it  appears,  at  the  time  of  passing  sen-  MiUgation 

of  punish' 

tence  upon  a  person  convicted  upon  indictment,  that  ™5^J[* 
such  person  has  already  paid  a  tine  or  suffered  an  im-  ®"®'" 
prisonment  for  the  act  of  which  he  stands  convicted, 
under  an  order  adjudging  it  a  contempt,  the  Court 
authorized  to  pass  sentence  may  mitigate  the  punish- 
ment to  be  imposed,  in  its  discretion. 

659.  Whenever  an  act  is  declared  a  misdemeanor.  Aiding  in 

misdo- 

and  no  punishment  for  counseling  or  aiding  in  the  meaDor. 
31 
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commis8|on  of  such  act  is  expressly  prescribed  by  law^ 
every  person  who  connsels  or  aids  another  in  the  com- 
mission of  such  act  is  gnilty  of  a  misdemeanor. 

Note.— See  "Accessories,"  Sees.  8i,  8S,  ante. 

Sending  660.    In  the  various  cases  in  which  the  sending  of 

letters,  ^i^ 

yi»en  ,       a  letter  is  made  criminal  by  this  Code,  the  offense  is 

deemed  ^  ^ 

oompiete.  deemed  complete  from  the  time  when  such  letter  is 
deposited  in  any  Post  Office  or  any  other  place,  or 
delivered  to  any  person,  with  intent  that  it  shall  be 
forwarded. 

Note.— Rex  vs.  WilliamSi  2  Campb.,  p.  506. 

Kemovai  661.  In  addition  to  the  penalty  affixed  by  express 
for  viola-  tcrms,  to  every  neglect  or  violation  of  official  duty  on 
oScuS'doty  *^®  P^^  ^^  public  officers,  State,  county,  city,  or  town- 
o&^.^^  ship,  where  it  is  not  so  expressly  provided,  they  may, 
in  the  discretion  of  the  Court,  be  removed  from  office. 

Note.— Sec  Part  III,  Title  I,  Chap.  VII,  "Public 
officers,''  Political  Code  Cal.,  Sec.  841,  et  seq. 

Omission  to       682.    No  person  is  punishable  for  an  omission  to 
Suty.'when  perform  an  act,  where  such  act  has  been  performed  by 

puoiflhable 

another  person  acting  in  his  behalf  and  competent  by 
law  to  perform  it. 

Attempts         66S.    Any  person  may  be  convicted  of  an  attempt 

erimeB,       to  commit  a  crime,  although  it  appears  on  the  trial 

jHutiflhabie  that  the  crime  intended  or  attempted  was  perpetrated 

by  such  person  in  pursuance  of  such  attempt,  unless 

the  Court,  in  its  discretion,  discharges  the  jury  and 

directs  such  person  to  be  tried  for  such  crime. 

Note.— Stats.  14  and  15  Yict.,  Chap.  100,  Sec.  9. 

Attempts         664.    Every  person  who  attempts  to  commit  any 

to  oomiLit 

crimes.       crime,  but  Mls,  or  is  prevented  or  intercepted  in  the 
punishable  perpetration  thereof,  is  punishable,  where  no  provision 

is  made  by  law  for  the  punishment  of  such  attempts, 

as  follows : 

1.  If  the  offense  so  attempted  is  punishable  by  im- 
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prisonment  in  the  State  Prison  for  j&ve  years,  or  more,  Same. 
or  by  imprisonment  in  a  County  Jail,  the  person  guilty 
of  such  attempt  is  punishable  by  imprisonment  in  the 
State  Prison,  or  in  a  County  Jail,  as  the  case  may  be, 
for  a  term  not  exceeding  one  half  the  longest  term  of 
imprisonment  prescribed  upon  a  conviction  of  the 
offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by 
imprisonment  in  the  State  Prison  for  any  tenn  less 
than  five  years,  the  person  guilty  of  such  attempt  is 
punishable  by  imprisonment  in  the  County  Jail  for  not 
more  than  one  year. 

3.  If  the  offense  so  attempted  is  punishable  by  a 
fine,  the  offender  convicted  of  such  attempt  is  punish- 
able by  a  fine  not  exceeding  one  half  the  largest  fine 
which  may  be  imposed  upon  a  conviction  of  the 
offense  so  attempted. 

4.  K  the  offense  so  attempted  is  punishable  by  im- 
prisonment and  by  a  fine,  the  offender  convicted  of 
Buch  attempt  may  be  punished  by  both  imprisonment 
and  fine,  not  exceeding  one  half  the  longest  term  of 
imprisonment  and  one  half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  for  the-  offense  so 
attempted. 

Note. — As  declared  in  the  first  part  of  this  section, 
such  attempts  as  those  named  in  Sees.  216,  217,  ante, 
and  assaults  with  intent  to  commit  a  felony,  named  in 
Sees.  220-222,  ante,  having  therefor  a  punishment  pro- 
vided, are  not  included  in  this  section. 

665.  The  last  two  sections  do  not  protect  a  person  Reetric- 

■i.  •  n  ^1  ••  tions  upon 

who,  in  attempting  unsuccessfully  to  commit  a  cnme,  the 

preceding 

accomplishes  the  commission  of  another  and  different  sections. 
crime,  whether  greater  or  less  in  guilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  com- 
.mitted. 

666.  Every  person  who,  having  been  convicted  of 
any  offense  punishable  by  imprisonment  in  the  State 
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Second 

offense. 

how 

punished 

alter 

oonyiotion 

of  former 

offense. 


Seoond 
offenses, 
how  pun- 
ished after 
oonriction 
of  attempt 
to  oommit 
a  State 
Prison 
offense. 


Prison,  commits  any  crime  after  such  conviction,  is 
punishable  therefor,  as  follows: 

1.  If  the  offense  of  which  such  person  is  subse- 
quently convicted  is  such  that,  upon  a  first  conviction, 
an  oftender  would  be  punishable  by  imprisonment  in 
the  State  Prison  for  any  term  exceeding  five  years, 
such  person  is  punishable  by  imprisonment  in  the 
State  Prison  not  less  than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  im- 
prisonment in  the  State  Prison  for  five  years,  or  any 
less  term,  then  the  person  convicted  of  such  subse- 
quent offense  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny, 
or  any  attempt  to  commit  an  offense  which,  if  com- 
mitted, would  be  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  five  years,  then  the  person 
convicted  of  such  subsequent  offense  is  punishable  by 
imprisonment  in  the  State  Prison  not  exceeding  five 
years. 

667.     Every  person  who,  having  been  convicted  of 
petit  larceny,  or  of  an  attempt  to  commit  an  offense 
which,  if  perpetrated,  would  be  punishable  by  im- 
prisonment in  the  State  Prison,  commits  any  crime 
after  such  conviction,  is  punishable  as  follows : 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  im- 
prisonment in  the  State  Prison  for  life,  at  the  dis- 
cretion of  the  Court,  such  person  is  punishable  by 
imprisonment  in  such  prison  during  life. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  im- 
prisonment in  the  State  Prison  for  any  term  less  than 
for  life,  such  person  is  punishable  by  imprisonment  in 
such  prison  for  the  longest  term  prescribed,  upon  a 
conviction  for  such  first  offense. 
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3.  If  the  subsequent  conviction  is  for  petit  larceny, 
or  for  an  attempt  to  commit  an  offense  which,  if  per- 
petrated, would  be  punishable  by  imprisonment  in 
the  State  Prison,  then  such  person  is  punishable  by 
imprisonment  in  such  prison  not  exceeding  five  years. 

Note. — The  following  letter  from  Hon,  S.  H. 
Dwinelle,  Judge  of  the  Fifteenth  Judicial  District,  to 
the  Code  Commission,  shows  the  necessity  for  the  in- 
sertion of  the  words  ** petit  larceny^'  in  Sees.  666 
and  667,  as  well  as  the  great  propriety  of  these  pro- 
visions: **Our  cities  and  towns  are  subjected  to  re- 
peated raids  from  petit  thieves,  for  which  New  York 
has  a  partial  remedy;  and,  after  consulting  with  the 
District  Attorney  and  heads  of  the  Police  Department 
here,  I  have  concluded  to  call  ♦  ♦  ♦  ♦  ♦  the  attention 
of  the  Code  Commission  to  the  New  York  statute,  in 
considering  *  crimes  and  punishments.'  Popularly,  the 
law  is  known  in  New  York  as  '  petit  larceny,  second 
offense,'  petit  laroeny  being  practically  made  a  felony, 
punished  by  confinement  in  the  State  Prison.  The 
New  York  provision  will  be  found  in  the  revised 
statutes  of  that  State,  Vol.  2,  p.  883,  Sec.  9,  though  I 
think  we  should  have  in  this  State  a  section  devoted 
exclusively  to  the  subject  matter.  In  New  York  the 
practice  is  for  the  Grand  Jury  to  find  an  indictment 
charging  that  the  accused  was  charged  with,  arrested, 
brought  before  a  Justice  o(  the  Peace  (or  Police  Judge), 
tried,  and  convicted  of  petit  larceny,  and  that,  subse- 
quent to  such  conviction,  the  accused  had  been  guilty 
of  another  petit  larceny,  describing  it,  the  Courts  there 
having  held  the  record  of  the  first  conviction  was  prima 
ikcie  evidence  of  the  fact.  Certainly  it  is  as  great  a 
crime,  morally,  to  steal  ^99  by  two  efforts  as  it  is  to 
steal  ^50  at  one.  We  have  thieves  here  who  are  fully 
posted  as  to  the  law  regarding  petit  and  grand  larceny, 
and  have  been  convicted  of  the  former  numerous  times. 
I  think  you  will  realize  the  importance  of  the  proposed 
statute."  The  partial  remedy  referred  to  formed  the 
basis  of  the^e  sections. 

668.     Every  person  who  has  been  convicted  in  any  Foreign 

ooDTiction 

other  State,  Government,  or  country,  of  an  offense  for  former 
which,  if  committed  within  this  State,  would  be  pun- 
ishable by  the  laws  of  this  State  by  imprisonment  in 
the  State  Prison,  is  punishable  for  any  subsequent 
crime  committed  within  this  State  in  the  manner  pre- 
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scribed  in  the  last  two  sections,  and  to  the  same  ex- 
tent as  if  such  first  conviction  had  taken  place  in  a 
Court  of  this  State. 

Second  669.     When  any  person  is  convicted  of  two  or 

torm  of 

impnaon-     morc  crimcs  before  sentence  has  been  pronounced 

ment,  ^ 

ooo^onee.  ^V^^  ^^^^  ^r  either,  the  imprisonment  to  which  he 
is  sentenced  upon  the  second  or  other  subsequent  con- 
viction must  commence  at  the  termination  of  the  first 
term  of  imprisonment  to  which  he  shall  be  adjudged, 
or  at  the  termination  of  the  second  or  other  subse- 
quent term  of  imprisonment,  qjb  the  case  may  be. 

When  670.    The  term  of  imprisonment  fixed  by  the  judg- 

term  of 

Imprison-     nient  in  a  criminal  action  commences  to  run  only  upon 

ment  com-  "^      ^ 

menoes,  eto  ^j^^  actual  delivery  of  the  defendant  at  the  place  of 
imprisonment,  and  if  thereafter,  during  such  term,  the 
defendant  by  any  legal  means  is  temporarily  released 
from  such  imprisonment  and  subsequently  returned 
thereto,  the  time  during  which  he  was  at  large  must 
not  be  computed  as  part  of  such  term. 

Note. — The  necessity  and  propriety  of  this  section 
became  apparent  to  the  Supreme  Court  of  our  State, 
and  was  suggested  by  the  Chief  Justice. 

Imprison-        671.    "Whenever  any  person  is  declared  punishable 
ufe.  for  a  crime  by  imprisonment  in  the  State  Prison  for  a 

term  not  less  than  any  specified  number  of  years,  and 
no  limit  to  the  dumtion  of  such  imprisonment  is  de- 
clared, the  Court  authorized  to  pronounce  judgment 
upon  such  conviction  may,  in  its  discretion,  sentence 
such  offender  to  imprisonment  during  his  natural  life, 
or  for  any  number  of  years  not  less  than  that  pre- 
scribed. 

Fine  may         672.    Upou  a  couvictiou  for  any  crime  punishable 
imprison-     by  imprisonment  in  any  jail  or  prison,  in  relation  to 
which  no  fine  is  herein  prescribed,  the  Court  may  im- 
pose a  tine  on  the  offender  not  exceeding  two  hundred 
dollars,  in  addition  to  the  imprisonment  prescribed. 


/^7y 
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673.  A  sentence  of  imprisonment  in  a  State  Prison  Civii  rif;ht> 
for  any  term  less  than  for  life  suspends  all  the  civil  "Mpended. 
rights  of  the  person  so  sentenced,  and  forfeits  all  pub- 
lic offices  and  all  private  trusts,  authority,  or  power 
during  such  imprisonment. 

674.  A  person  sentenced  to  imprisonment  in  the  CiTa  death 
State  Prison  for  life  is  thereafter  deemed  civilly  dead. 

675.  The  provisions  of  the  two  preceding  sections  S™jontiro//t^*  ^ 
must  not  be  construed  to  render  the  persons  therein  JJJgJ^ 
mentioned  incompetent  as  witnesses  upon  the  trial  of 
a  criminal  action  or  proceeding,  or  incapable  of  mak- 
ing and  acknowledging  a  sale  or  conveyance  of  prop- 
erty, or  to  do  such  other  acts  as  are  permitted  by  law. 

676.  The  person  of  a  convict  sentenced  to  impris-  p«"<»  , 

*  *  of  OODTlCt 

onment  in  the  State  Prison  is  under  the  protection  of  p«>t«oted. 
the  law,  and  any  injuiy  to  his  person,  not  authorized 
by  law,  is  punishable  in  the  same  manner  as  if  he  was 
not  convicted  or  sentenced. 

677.  No  conviction  of  any  person  for  crime  works  PorfoitureB 
any  forfeiture  of  any  property,  except  in  cases  in  which 
a  forfeiture  is  expressly  imposed  by  law;  and  all  for- 
feitures to  the  people  of  this  State,  in  the  nature  of  a 
deodand,  or  where  any  person  sball  flee  from  justice, 
are  abolished. 

Note. — The  very  salutary  and  almost  indispensable 
provisions  contained  in  this  Title  were  either  wholly 
taken  from,  or  sug/^ested  by,  the  Penal  Code  of  N.  Y., 
pp.  272-279,  and  seemed  to  be  so  obviously  appropriate 
as  a  complement  to  a  thorough  administration  of  penal 
law,  that  their  future  use  will  give  rise  to  the  inquiry, 
how  did  our  Courts  succeed  so  well  without  them? 
The  Act  of  April  16, 1850— Crimes  and  Punishments  of 
this  State— was  taken  almost  literally  from  the  N.  Y. 
Code,  hence  their  great  similarity,  notwithstanding  veiy 
many  changes  have  been  made  during  a  series  of  years 
in  legislating  in  each  of  the  States.  It  would  be  wise 
and  beneficial  if  the  penal  laws  of  all  the  States  were 
exact  copies  of  each  other,  so  that  the  decisions  of  the 
Courts  of  one  might  be  available  to  the  others. 


^//;    )t.<:^^'  i>c      /^/^/^ 
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PART  II. 


OF    CRlMmAL  PROCEDURE, 


PRELIMINAET    PEOVISION"S. 

Section  681.  No  person  punishable  but  on  legal  conviction. 

682.  Public  offenses,  how  prosecuted. 

683.  Criminal  action  defined. 

684.  Parties  to  a  criminal  action. 

685.  The  party  prosecuted  known  as  defendant. 

686.  Bights  of  defendant  in  a  criminal  action* 

i  687.  Second  prosecution  for  the  same  offense  prohibited. 

688.  No  person  to  be  a  witness  against  himself  in  a  criminal 
action,  or  to  be  unnecessarily  restrained. 

689.  No  person  to  be  convicted  but  upon  verdict  or  judgment. 

681.     (§  6.)    No  person  can  be  punished  for  a  pub-  Nopereon 
lie  oftense,  except  upon  a  legal  conviction  in  a  Court  cony£a<S^ 
having  jurisdiction  thereof. 

Note. — The  rights  of  persons  charged  with  crime  are 
secured  to  them  by  Sec.  8,  Art.  I,  State  Const.,  and 
note  in  Appendix  to  the  Political  Code  Cal.,  Vol.  II, 
pp.  880,  381,  382.  Convictions  are  the  legal  proceed- 
ings of  record  which  ascertain  the  guilt  of  parties,  and 
upon  which  the  sentences  or  judgments  are  founded. — 
Bouv.  Law  Diet.,  Vol.  I,  p.  362.  1  Bishop  Crim.  Law, 
Sec.  228,  defines  conviction  to  be  the  finding  a  person 
guilty  by  verdict  of  a  jury.  Under  the  Constitution 
and  Code  convictions  may  be  had:  1.  By  the  verdict  of 
a  jury;  2.  On  confession  of  guilt  by  the  defendant;  8. 
By  the  judgment  of  an  authorized  Court  in  certain  cases 
determining  the  guilt  of  the  defendant  without  confes- 
sion or  the  verdict  of  a  jury — denominated  summary 
convictions. — See  Sec.  689,  post.    The  first  two  are  com- 


252 


Penal  Code. 


Public 
ofTeoBM, 
how 
prosecuted 


Criminal 

action 

defined. 


Partieeto 
a  criminal 
action. 


The  party 
prosecuted 
known  as 
defendant. 

Rlffhts  of 
defendant 
in  a 

criminal 
action. 


mon  law  convictions,  as  well  as  statutory;  the  latter  is 
statutory  only,  and  when  authorized  under  the  Constitu- 
tion the  statute  providing  for  it  must  be  strictly  pursued. 
When  the  Code  provides  for  sentence  it  must  be  preceded 
by  a  conviction.— 1  Caines  N.  Y.,  p.  72;  34  Haine,  p.  594; 
16  Ark.,  p.  601.  Sentence  does  no^  always  follow  con- 
viction.—14  Pick.,  p.  88;  17  id.,  p.  296;  8  Wend.,  p.  204; 
4  111.,  p.  76.  In  summary  convictions  jurisdictional  and 
all  other  essential  statutory  proceedings  must  affirma- 
tively appear. — 1  Burr.,  p.  613;  19  Johns.  N.  Y.,  p. 
89;  14  Mass.,  p.  224;  10  Mete.,  p.  222;  7  Barb.,  p.  462;. 
2  Yeates,  Penn.,  p.  475;  3  Maine,  p.  51;  4  Johns.,  p. 
292.  See  Index,  **  Judgment,''  sections  and  notes  there 
referred  to. 

682.  (§  7.)  Every  public  offense  must  be  prose- 
cuted by  indictment,  except: 

1.  Where  proceedings  are  had  for  the  removal  of 
civil  officers  of  the  State. 

2.  Offenses  arising  in  the  milit'a  when  in  actual 
service,  and  in  the  land  and  naval  forces  in  time  of 
war,  or  which  this  State  may  keep,  with  the  consent  of 
Congress,  in  time  of  peace. 

3.  Offenses  tried  in  Justices*  and  Police  Courts. 

Note. — See  note  to  preceding  section,  and  Art.  I, 
Sec.  8,  State  Const.,  and  references  in  note  thereto; 
App.  Pol.  Code,  vol.  2,  p.  380. 

683.  (§  8.)  The  proceeding  by  which  a  party 
charged  with  a  public  offense  is  accused  and  brought 
to  trial  and  punishment,  is  known  as  a  criminal  action. 

684.  (§  9.)  A  criminal  action  is  prosecuted  in  the 
name  of  the  people  of  the  State  of  California,  as  a 
party,  against  the  person  charged  with  the  offense. 

685.  (§  10.)  The  party  prosecuted  in  a  criminal 
action  is  designated  in  this  Code  as  the  defendant. 

686.  (§  11.)  In  a  criminal  action  the  defendant  is 
entitled : 

1.  To  a  speedy  and  public  trial. 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to 
appear  and  defend  in  person  and  with  counsel. 
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8.  To  produce  witnesses  on  his  behalf,  and  to  be  Same, 
confronted  with  the  witnesses  against  him,  in  the  pres- 
ence of  the  Court,  except  that  where  the  charge  has 
been  preliminarily  examined  before  a  committing 
magistrate  and  the  testiniony  taken  down  by  question 
and  answer  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had 
an  opportunity  to  cross-examine  the  witness;  or  where 
the  testimony  of  p.  witness  on  the  part  of  the  people, 
who  is  unable  to  give  security  for  his  appearance,  has 
been  taken  conditionally  in  the  like  manner  in  the 
presence  of  the  defendant,  who  has,  either  in  person 
or  by  counsel,  cross-examined  or  had  an  opportunity 
to  cross-examine  the  witness,  the  deposition  of  such 
witness  may  be  read,  upon  its  being  satisfactorily 
shown  to  the  Court  that  he  is  dead  or  insane,  or  can- 
not with  due  diligence  be  found  within  the  State. 

Note. — See  notes  to  Sec.  681,  ante,  and  689,  po8t. 

687.     (§  12.)     No   person   can  be  subjected  to  a  Second 

proseoution 

second  prosecution  for  a  public  offense  for  which  he  for  the 

*  *  same 

has  once  been  prosecuted  and  convicted  or  acquitted,  prohibited. 


688.  (§  13.)     No  person  can  be  compelled,  in  a  No  person 
criminal  action,  to  be  a  witness  against  himself;  nor  witness 
can  a  person  charged  with  a  public  offense  be  sub-  a^^'^JS 
jected,  before  conviction,  to  any  more  restraint  than  is  SJ^to'be 
necessary  for  his  detention  to  answer  the  charge.  SSST*" 

restrained. 
Note. — He  may  testify  in  his  own  behalf.— See  notes 

to  Sec.  681,  ante,  and  689,  post. 

689.  (§  14.)     No  person  can  be  convicted  of  a  pub-  No  person 

to  be 

lie  offense  unless  by  the  verdict  of  a  jury,  accepted  g^°^^®^®^ 
and  recorded  by  the  Court,  or  upon  a  plea  of  guilty,  J^S^l^l 
or  upon  judgment  against  him  upon  a  demurrer  to  the 
indictment,  in  the  case  mentioned  in  Section  1011,  or 
upon  a  judgment  of  a  Police  or  Justice's  Court,  a  jury 
having  been  waived. 
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Note.— If  a  defendant  does  not  plead  when  he  has 
an  opportunity,  judgment  may  be  pronounced  against 
him. — Sec.  1011,  post;  see  People  vs.  King,  28  Cal.,  p. 
285;  People  vs.  Joselyn,  29  Cal.,  p.  662.    Under  this 
Chapter  of  "  Preliminary  Provisions,"  it  may  be  gen- 
erally said  that  as  a  necessary  concomitant  to  all  stat- 
utes declaring  acts  or  omissions  to  be  criminal,  a  mode 
of  procedure  to  inflict  the  penalty  provided  must  exist 
Heretofore  if  the  statute  did  not  provide  a  mode  of  pro- 
cedure, the  common  law  of  England  as  it  is  fiimiliarly 
known,  but  which  from  the  fact  that  it  was  the  com- 
mon law  of  our  mother  country — ^has  been  so  frequently 
adopted  by  statute,  so  universally  recognized  and  acted 
upon  by  our  Courts  for  supplying  omissions  and  defects 
in  statutoiy  law — that  it  is  by  them  recognized  as  one  of 
our  own  naturalized  and  well  established  institutions, 
and  may  now  be  well  called  the  common  law  of  the 
Vhited  StateBy  furnished  a  method  of  procedure  whidi 
was  usually  pursued  by  them.    Some  of  the  more  prom- 
inent features  of  this  system  are:    1.  The  presumption 
of  innocence,  and  right  to  reasonable  doubt  of  guilt.   2. 
Not  to  be  held  to  anawer  e^coept  by  inquest  of  a  Grand 
Jury.    3.  Trial  by  jury  of  his  peers.   4.  The  determina- 
tion of  guilt  or  innocence  without  reference  to  general 
character.    5.  Not  to  require  prisoner  to  criminate  him- 
self nor  to  exculpate  himself  by  giving  his  testimony.  6. 
Must  not  be  tried  twice  for  the  same  ofiense.    7.  Nor  be 
punished  for  an  act  done  prior  to  the  passage  of  the  stat- 
ute making  it  an  offense,  nor  by  a  severer  punishment 
than  that  there  provided.   It  may  be  correctly  remarked 
that  the  custom  of  some  continental  European  systems 
of  allowing  general  character,  habits  of  life,  previous 
history,  and  other  surroundings  to  be  sulgects  of  inquiiy 
by  the  Court  in  determining  the  probabilities  of  the 
guilt  or  innocence  of  one  accused  of  crime,  whilst  it 
has  not  received  favor  in  our  Courts,  or  at  least  has  no 
status  as  furnishing  evidence  for  the  defense,  yet  the 
permission  given  by  the  statutes  of  several  States  and 
this  Code  to  the  defendant  to  testify  in  his  own  defense, 
looks  to  the  observant  like  a  step  in  the  direction  of 
relaxing  rules  heretofore  rigidly  observed.    The  general 
principles  of  our  system,  here  enumerated  and  con- 
tained in  the  preceding  sections,  are  the  suljeets  ot 
constitutional  guaranty  and  protection,  and  this  Code 
consequently  rigidly  adheres  to  them,  except  that  a 
defendant,  if  he  desires  to  do  so,  may  testify  in  his  own 
behalf.-^oe  Sec.  1323,  post,  and  note. 
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TITLE   I. 

OF  THE  PREVENTION  OP  PUBLIC  OFFENSES. 

Chapter    I.  0}  lawful  resistance. 

n.  Of  the   intervention  of  the  officers  of 

justice. 
m.  Security  to  keep  (he  peace. 
TV.  Police  in  cities  and  townSj  and  their 

attendance  at  exposed  places. 
V.  Suppression  of  riots. 


CHAPTER    L 

OP  LAWFUL  RESISTANCE. 


Section  692.  Lawftil  resistance,  by  whom  made. 

693.  By  the  party,  in  what  cases  and  to  what  extent. 

694.  By  other  parties,  in  what  cases. 

692.     (§  15.)    Lawful  resistance  to  the  commission  Lawful 

rcsistanoe, 

of  a  public  oflfense  may  be  made:  hy  whom 

•^  "^  made. 

1.  By  the  party  about  to  be  injured; 

2.  By  other  parties. 

NoTK.— See  "Personal  Rights,"  Civil  Code  Cal., 
vol.  1,  pp.  23-26,  Sees.  43-60,  and  notes;  "  What  force 
may  be  used  to  protect  whom,"  id.,  Sec.  50. 

093.     (§  16.)    Resistance  suflB.cient  to  prevent  the  By  the 

^  '  party*  in 

offense  may  be  made  by  the  party  about  to  be  injured:  jJ^^J^^^j 

1.  To  prevent  an  offense  against  his  person,  or  his  "^«»*- 
family,  or  some  member  thereof. 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or 
injure  property  in  his  lawful  possession. 

Note.— See  "Force  in  resistance,"  Sec.  50,  Civil 
-Code. 

694.     (§  17.)    Any  other  person,  in  aid  or  defense  By  other 

«    ,  ,  1.41  T  .         parties,  in 

Of  the  person  about  to  be  injured,  may  make  resist-  what  cases, 
ance  sufficient  to  ^prevent  the  offense. 
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CHAPTER  n. 

OF  THE   INTERVENTION  OF  THE   OFFICERS  OF  JUSTICE. 

Skction  697.  Intervention  of  officers,  in  what  cases. 
696.  Persons  acting  in  their  aid  justified. 

697.  (§  18.)  Public  offenses  may  be  prevented 
by  the  intervention  of  the  officers  of  justice: 

1.  By  requiring  security  to  keep  the  peace; 

2.  By  forming  a  police  in  cities  and  towns,  and  by 
requiring  their  attendance  in  exposed  places; 

8.  By  suppressing  riots. 

NoTK.— /8^M.  1,  see  Sec.  706,  post. 

Subd,  2,  see  Sec.  720,  post. 

Subd.  3— At  common  law,  "the  SheriflT,  Under 
Sheriff,  Ck)n8table,  or  any  other  peace  officer,  may 
and  ought  to  do  aU  that  in  them  lies  towards  the 
suppressing  of  a  riot,  and  may  command  all  other  per- 
sons to  assist  them.'' — I  Buss.  Crimes,  pp.  285-6.  So, 
also,  may  private  persons,  by  endeavoring  to  stay  the 
execution  of  riotous  purposes. — 1  Hawk.  P.  C,  Chap. 
65,  Sec.  11;  and  may  arm  themselves  for  that  purpose, 
and,  if  necessary,  may  use  the  arms.  "Who  are  peace 
officers,  see  Sec.  817,  post.  Who  may  arrest  and  when. 
Sees.  836-838,  post.  • 

698.  (§  19.)  When  the  officers  of  justice  are 
authorized  to  act  in  the  prevention  of  public  offenses, 
other  persons,  who,  by  their  command,  act  in  their 
aid,  are  justified  in  so  doing. 

Note. — Who  are  peace  officers,  see  Sec,  817,  post; 
see  note  to  Sec.  697,  ante. 


CHAPTER  m. 


SECURITY  TO  KEEP  THE  PEACE. 

Section  701.  Information  of  threatened  offense. 

702.  Examination  of  complainant  iemd  witnesses. 

703.  Warrant  of  arrest. 

704.  Proceedings  on  charges  being  controverted. 
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Sectiok  705.  PeTson  complained  of,  when  to  be  discharged. 

706.  Security  to  keep  the  peace,  when  required. 

707.  Effect  of  giving  or  refusing  to  give  security. 

708.  Person  committed  for  not  giving  security,  how  dis- 

charged. 

709.  Undertaking  to  be  filed  in  Clerk's  office. 

710.  Security,  when  required  for  assault  committed  in  the 

presence  of  a  Court  or  magistrate. 

711.  Undertaking,  when  broken. 

712.  Undertaking,  when  and  how  to  be  prosecuted. 

713.  Evidence  of  breach. 

714.  Security  for  the  peace  not  required,  except  in  accord- 

ance with  this  Chapter. 

701.  (§  20.)     An  information  may  be  laid  before '  Jnforma- 

^  '  •'  tionof 

any  of  the  magistrates  mentioned  in  Section  808,  that  offemle!"*^ 
a  person  has  threatened  to  commit  an  offense  against 
the  person  or  property  of  another. 

NoTB. — Stats.  1863,  p.  168.  The  section  referred  to 
is  Section  103  of  the  Crimes  and  Punishment  Act  of 
1851;  the  word  "  information '*  is  used  in  place  of  the 
word  **  complaint, '*  as  more  expressive.  That  a  named 
person  is  menacing  or  threatening  to  do  towards  or 
against  the  person  or  property  of  another  an  act  which 
the  Penal  Code  forbids  to  be  done,  or  is  omitting  to  do 
that  which  it  commands,  must  be  the  subject  of  the 
information  provided  for  in  the  text.  The  threat  of  an 
intention  to  commit  the  offense  must  appear  to  be  one 
which  will  be  executed  unless  the  person  so  threatening 
is  further  restrained  than  he  seems  to  be  by  the  fact 
that  the  act  is  in  violation  of  the  law. 

702.  (§  21.)    When  the  information  is  laid  before  Bxamina- 

^  ^  tionof 

such  magistrate  he  must  examine  on  oath  the  in-  compi^- 
former,  and  any  witness  he  may  produce,  and  must  ''i^^^e"®*- 
take  their  depositions  in  writing,  and  cause  them  to 
be  subscribed  by  the  parties  making  them. 

Note. — ^This  should  be  in  concise  language,  stating 
all  the  jurisdictional  facts,  and  should  clearly  specify 
the  threatened  offense,  and  when  reduced  to  writing 
and  sworn  to  constitutes  the  complaint  or  information 
upon  which  the  warrant  issues. 

703.  (§  22.)    If  it  appears  from  the  depositions  Warrant 
that  there  is  just  reason  to  fear  the  commission  of  the 

33 
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oflfense  threatened,  1)7  the  person  so  iitfonned  against, 
the  magistrate  must  issue  a  warrant,  directed  gener- 
ally to  the  Sheriff  of  the  county,  or  any  CJonstable, 
Marshal,  or  Policeman  in  the  State,  reciting  the  sub- 
stance of  the  information,  and  commanding  the  officer 
forthwith  to  arrest  the  person  informed  of  and  bring 
him  before  the  magistrate. 

704.  (§  23.)  When  the  person  informed  against 
is  brought  before  the  magistrate,  if  the  charge  be 
controverted,  the  magistrate  must  take  testimony  in 
relation  thereto.  The  evidence  must  be  reduced  to 
writing  and  8ub8criT>ed  by  the  witnesses. 

Person.  705.     (§  24.)     If  it  appears  that  there  is  no  just 

of.  when      rcasou  to  fcar  the  commission  of  the  offense  alleffed 

to  be  * 

discharged,  to  have  been  threatened,  the  person  complained  of 
must  be  discharged. 


Proeeed- 
ingson 
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troreried. 
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706.  (§  25.)  If,  however,  there  is  just  reason  to 
fear  the  commission  of  the  offense,  the  person  com- 
plained df  may  be  required  to  enter  into  an  undertak- 
ing in  such  sum,  not  exceeding  five  thousand  dollars, 
as  the  magistrate  may  direct,  with*  one  or  more  suffi- 
cient sureties,  to  keep  the  peace  towards  the  people 
of  this  State,  and  particularly  towards  the  informer. 
The  undertaking  is  valid  and  binding  for  six  months, 
and  mdy,  upoli  the  renewal  of  the  information,  be 
extended  for  a  longer  period,  or  a  new  undertaking 
maiy  bfe  required. 

707.  (§  26.)  If  the  undertaking  required  by  the 
last  section  is  given,  the  party  informed  of  must  be 
discharged.  If  he  does  not  give  it,  the  magistrate 
must  commit  him  to  prison,  specifying  in  the  warrant 
the  requirement  to  give  security,  the  amount  thereof, 
and  the  omission  to  give  the  same. 

708.  (§  27.)  If  the  person  complaiaed  of  is  com- 
mitted for  not  giving  the  undertaking  required,  he 
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may  be  discharged  by  any  magistrate,  upon  giving 
the  same. 

709.  (§  28.)     The  undertaking  must  be  filed  by  f^f^^' 
the  magistrate  in  the  office  of  the  Clerk  of  the  county.  cierk»a 

^  ^      office. 

710.  (§  29.)     A  person  who,  in  the  presence  of  a  Swunty. 
Court  or  magistrate,  assaults  or  threatens  to  assault  J^lJ^®^it 
another,  or  to  commit  an  offense  against  his  person  or  Sui™'*^ 
property,  or  who  contends  with  another  with  angry  Scourt o? 
words,  may  be  ordered  by  the  Court  or  magistrate  to 

give  security,  as  in  this  Chapter  provided,  and  if  he 
refuse  to  do  so,  may  be  committed  as  provided  in  Sec- 
tion 707. 

711.  Upon  the  conviction  of  the  person  informed  Undoirtak- 

^  *  ing.  when 

against  of  a  breach  of  the  peace,  the  undertaking  is  broken, 
broken. 

712.  (§  31.)     Upon  the  District  Attorney's  pro-  Undertak- 
ducing   evidence  of  such   conviction  to  the   County  and  tow 
Court  of  the  County,  the  Court  must  order  the  under-  prosecuted 
tating  to  be  prosecuted,  and  the  District  Attorney 

must  thereupon  commence  an  action  upon  it  in  the 
name  of  the  people  of  this  State. 

713.  (§  32.)    In  the  action  the  offense  stated  in  Evidence 

'  of  breach. 

the  record  of  conviction  must  be  alleged  as  a  breach 
of  the  undertaking,  and  such  record  is  conclusive  evi- 
dence of  the  breach. 

714.  (§  38.)     Security  to  keep  the  peace,  or  be  of  Security 
good  behavior,  cannot  be  required  except  as  presqiribed  pea«o  not 
m  this  CTiapter.  'SlL 

with  this 
Note. — These  proceedings  are  provided  for  securing   Chapter. 

a  more  perfect  respect  for  the  law  than. their  mere 

existence  carries  to  the  person  upon  whom  they  are 

intended  to  operate.    Bvery  one  is  presumed  to  know 

the  law,  but  in  many  instances,  as  a  matter  of  fkct,  the 

existence  of  the  law  is  unknown.    By  these  proceed- 
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ings,  therefore,  an  actual  breach  of  the  law  may  be 
prevented  where  an  ignorant  violation  would  be  pun- 
ished. 


CHAPTER  IV. 


Organisa- 
Uon  and 
regulation 
of  the 
police. 


Force  to 
preBorve 
the  peace 
at  public 
meetings, 
when 
and  how 
ordered. 


POLICE   IN   CITIES  AND  TOWNS,  AND   THEIR  ATTENDANCE  AT 

EXPOSED   PLACES. 

Section  719.  Organization  and  regulation  of  the  police. 

720.  Force  to  preserve  the  peace  at  public  meetings,  when 
and  how  ordered. 

719.  (§  84.)  The  organization  and  regulation  of 
the  police,  in  the  cities  and  towns  of  this  State,  is 
governed  by  special  laws. 

720.  (§  35.)  The  Mayor  or  other  officer  having 
the  direction  of  the  police  of  a  city  or  town  must  order 
a  force,  sufficient  to  preserve  the  peace,  to  attend  any 
public  meeting,  when  he  is  satisfied  that  a  breach  of 
the  peace  is  reasonably  apprehended. 

Note. — Personal  knowledge,  or  a  complaint,  or  infor- 
mation, as  provided  in  Sec.  701,  ante,  or  any  other 
reliable  facts  coming  to  the  officer,  is  sufficient,  if  it 
induce  the  belief  that  a  breach  of  the  peace  is  reason- 
ably to  be  apprehended. 


CHAPTER  V. 


SUPPRESSION   OP  RIOTS. 

Section  728.  Power  of  Sheriff  or  other  officer  in  overcoming  resist- 
ance to  process. 

724.  The  officer  to  certify  to  Court  the  name  of  the  resisiers, 

etc. 

725.  When  (Governor  to  order  out  a  military  force  to  aid  in 

executing  process. 

726.  Magistrates  and  officers  to  command  rioters  to  disperse. 

727.  To  arrest  rioters  if  they  do  not  disperse. 

728.  Officers  who  may  order  out  the  military. 


Penal  Code.  261 

Section  729.  Commandinfi^  officer  and  troops  to  obey  the  order. 

730.  Armed  force  to  obey  orders  of  whom. 

731.  Conduct  of  the  troops. 

732.  Governor  may  in  certain  cases  declare  a  county  in  a 

state  of  insurrection. 
738.  May  revoke  the  proclamation. 

723.  {§  36.)     When    a    Sheriff   or  other    public  Power  of 

Sheriff  or 

officer  authorized  to  execute  process  finds,  or  has  rea-  ^J^^J^j^ , 
son  to  apprehend  that  resistance  will  be  made  to  the  Ji^gtanw* 
execution  of  the  process,  he  may  command  as  many  ***  p"*<»®^ 
male  inhabitants  of  his  county  as  he  may  think  proper 
to  assist  him   in  overcoming  the  resistance,  and,  if 
necessary,  in  seizing,  arresting,  and  confining  the  per- 
sons resisting,  their  aiders  and  abettoi*s. 

Note. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  1, 1872,  cited  in 
note  in  lieu  of  Sec.  433,  ante.  See,  also,  note  to  Subd. 
8  of  Sec.  697,  ante;  and  Sec.  701,  ante,  and  note,  **  In- 
formation;'* and  720,  ante,  and  note,  as  to  "Sufficient 
apprehension." 

724.  (§  37.)     The  oflicer  must  certify  to  the  Court  The  officer 

^  ^  "^  to  certify  to 

from  which  the  process  issued  the  names  of  the  per-  ^JJeof  the 
sons  resisting,  and  their  aiders  and  abettors,  to  the  end  J«««*«"' 
that  they  may  be  proceeded  against  for  their  contempt 
of  Court. 

Note. — This  is  only  to  be  done  in  case  there  has  been 
actual  resistance,  or  proof  of  threatened  resistance,  to 
the  execution  of  process  or  other  performance  of  official 
duty. 

725.  If  it  appears  to  the  Governor  that  the  civil  when 

^  *  Governor 

power  of  any  county  is  not  sufficient  to  enable  the  Sher-  J^j^Jy^JJ^* 
iff  to  execute  process  delivered  to  him,  he  must,  upon  Sa  fn*** 
the  application  of  the  Sheriff  of  the  county,  order  such  SrooaST* 
portion  as  shall  be  sufficient,  or  the  whole,  if  necessary, 
of  the  organized  jS^ational  Guard  or  enrolled  militia  of 
the  State,  to  proceed  to  the  assistance  of  the  Sheriff. 

Note. — This  section  was  amended  so  as  to  read  aa 
published  in  the  text,  by  Act  of  April  1st,  1872,  cited  in 
note,  in  lieu  of  Sec.  433,  ante.  The  correct  reading  of 
this  section  is:  **If,  upon  the  application  of  the  Sheriff 
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Magis- 
trates and 
offleen  to 
command 
rioters  to 
disperse. 


of  the  county/'  '*  it  appears  to  the  Governor,"  etc.,  so 
that  the  representations  made  through  or  hy  the  SherilT 
is  the  basis  of  the  order  of  the  Commander  in  Chief. 

726.  Where  any  number  of  persons,  whether  armed 
or  not,  are  unlawfully  or  riotously  assembled,  the  Sher- 
iff of  the  county  and  his  deputies,  the  officials  govern- 
ing the  town  or  city,  or  the  Justices  of  the  Peace  and 
Constables  thereof  or  any  of  them,  must  go  among  the 
persons  assembled,  or  as  near  to  them  as  possible,  and 
command  them,  in  the  name  of  the  people  of  the  State, 
immediately  to  disperse. 

Note.— See  note  to  Sec.  697,  Subd.  3,  and  note,  ante. 

To  arrest         727.     (§§  41,  42.)     If  the  persons  assembled  do  not 

rioters  if  \  /  x 

^  do  not  immediately  disperse,  such  magistrates  and  officers 
must  arrest  them,  and  to  that  end  may  command  the 
aid  of  all  persons  present  or  within  the  county. 


Officers 
who  may 
order 
out  the 
military. 


728.  When  there  is  an  unlawful  or  riotous  assem- 
bly with  the  intent  to  commit  a  felony  or  to  offer  vio- 
lence to  person  or  property,  or  to  resist  by  force  the 
laws  of  the  State  or  of  the  United  States,  and  the  fact 
is  made  known  to  the  Governor,  or  to  any  Justice  of 
the  Supreme  Court,  or  to  the  District  Judge  of  that 
judicial  district,  or  to  the  County  Judge,  or  Sheriff  of 
the  county,  or  to  the  Mayor  of  a  city,  or  to  the  Presi- 
dent of  the  Board  of  Supervisors  of  the  cities  and  coun- 
ties of  Sacramento  and  San  Francisco,  either  of  those 
officers  may  issue  an  order  directed  to  the  command- 
ing officer  of  a  division  or  brigade  of  the  organized 
National  Guard  or  enrolled  militia  of  the  State,  to 
order  his  command,  or  such  part  thereof  as  may  be 
necessary,  into  active  service,  and  to  appear  at  a  time 
and  place  therein  specified  to  aid  the  civil  authorities 
in  suppressing  violence  and  enforcing  the  laws. 


Command- 
ing officer 


729.  The  organized  National  Guard  or  enrolled 
and  trooM  militia,  or  such  portion  thereof  as  shall  be  called  into 
order.         active  Service,  as  provided  in  Section  728,  must  appear 
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at  the  time  and  pl^ce  appoiBted,  fully  armed  and 
equipped,  and  with  not*  less  than  forty  rounds  of  ball 
cartridge  to  each  man>  if  infantry  or  cavalry,  and  with 
not  less  than  twenty  rounds  of  grape  canister  or  round 
shot,  if  artillery. 

730.  When  an  armed  force  is  called  out  for  the  Armed 

force  to 

purpose  of  suppressing  an  unlawful  or  riotous  assembly,  Jf  whom*" 
or  arresting  the   offenders,  and  is  placed  under  the 
temporary  direction  of  any  civil  officer,  as  provided  in 
Section  731,  it  must  obey  the   orders    in    relation 
thereto  of  such  civil  officer. 

73 1 .  Whenever  any  portion  of  the  National  Guard,  Conduct  of 

•^  ^  ,  '   the  troops. 

or  enrolled  militia,  shall  have  been  called  into  active 
service  to  suppress  an  insurrection  or  rebellion,  to  dis- 
perse a  mob,  or  to  enforce  the  execJution  of  the  laws 
of  this  State  or  of  the  United  States,  it  shall  be  com- 
petent for  the  Commander  in  Chie^  or  for  the  General 
acting  in  his  stead,  to  place  such  troops  under  the 
temporary  direction  of  the  Mayor  of  any  city,  or  of 
the  President  of  the  Board  of  Supervisors  of  the  Cities 
and  Counties  of  Sacramento  and  San  Francisco,  or  the 
person  acting  in  that  capacity,  of  the  Sheriff  of  any 
county,  or  of  any  Marshal  of  the  United  States;  and 
i^  in  the  opinion  of  such  civil  officer,  it  shall  become 
necessary  that  the  troops  so  called  out  shall  fire  or 
charge  upon  any  mob  or  body  of  persons  assembled 
to  break  or  resist  the  laws,  such  civil  officer  shall  give 
a  written  order  to  that  effect  to  the  superior  officer 
present  in  command  of  such  troops,  who  will  at  once 
proceed  to  carry  out  the  order,  and  shall  direct  the 
firing  and  attack  to  cease  only  when  such  mob  or  un- 
lawful assembly  shall  have  been  dispersed,  or  when 
ordered  to  do  so  by  the  proper  civil  authority.  No 
officer  who  has  been  called  out  to  sustain  the  civil 
authorities  shall,  nnder  any  pretense,  or  in  compliance 
with  any  order,  fire  blank  cartridges  upon  any  mob  or 
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unlawful  aesemblage,  under  penalty  of  being  cashiered 
by  sentence  of  a  Court  martial;  provided,  that  nothing 
in  this  section  shall  be  construed  as  prohibiting  any 
such  troops  from  firing  or  charging  upon  such  mob  or 
assembly  without  the  orders  of  such  civil  officers,  in 
case  they  shall  first  be  attacked  or  fired  upon,  or 
forcibly  resisted  in  discharge  of  their  duty.  When 
the  Commander  in  Chief,  or  General  acting  in  his 
stead,  shall  call  troops  into  active  sei-vice  for  the  pur- 
poses mentioned  in  this  section,  and  shall  not  place 
them  under  the  temporary  direction  of  any  civil  ofiicer, 
the  commanding  officer  shall  use  his  own  discretion 
with  respect  to  the  propriety  of  attacking  or  firing 
upon  any  mob  or  unlawful  assembly. 

732.  "When  the  Governor  is  satisfied  that  the  exe- 
cution of  civil  or  criminal  process  has  been  forcibly 
resisted  in  any  county  by  bodies  of  men,  or  that  com- 
binations to  resist  the  execution  of  process  by  force 
exist  in  any  county,  and  that  the  power  of  the  county 
has  been  exerted  and  has  not  been  sufficient  to  enable 
the  officers  having  the  process  to  execute  it,  he  may, 
on  the  application  of  the  officer,  or  of  the  District 
Attorney  or  County  Judge  of  the  county,  by  procla- 
mation published  in  such  papers  as  he  may  direct, 
declare  the  county  to  be  in  a  state  of  insurrection,  and 
may  order  into  the  service  of  the  State  such  number 
and  description  of  the  organized  National  Guard  or 
volunteer  uniformed  companies,  or  other  militia  of  the 
State  as  he  deems  necessary,  to  serve  for  such  term 
and  under  the  command  of  such  officer  as  he  may 
direct, 

NoTE.—The  preceding  Sees.,  728,  729,  730,  731,  732, 
were  amended  so  as  to  read  as  published  in  the  text,  by 
Act  of  April  Ist,  1872,  cited  in  note  in  lieu  of  Sec.  433, 
ante,  repealed. 

733.  (§  49.)  The  Governor  may,  when  he  thinks 
proper,  revoke  the  proclamation  authorized  by  the 
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last  section,  or  declare  that  it  shall  cease  at  the  time 
and  in  the  manner  directed  by  him. 

Note.— See  Art.  V,  Sec.  5,  State  Const.,  Appendix 
to  Political  Code. 


TITLE  II. 

OP  JUDICIAL  PROCEEDINGS  FOR  THE  REMOVAL  OF  PUB- 
LIC OFFICERS  BY  IMPEACHMENT  OR  OTHERWISE. 

Chapter    I.  Of  impeachments. 

n.  Of  the  removal  of  civil  officers  otherwise 
than  by  impeachment. 


CHAPTER  I. 

OF    IMPEACHMENTS. 


SserriON  737.  Officers  liable  to  impeachment. 

738.  Articles,  how  prepared.    Tiial  by  Senate. 

739.  Articles  of  impeachment. 

740.  Time  of  hearing.    Service  on  defendant. 

741.  Service,  how  made. 

742.  Proceedings  on  failure  to  appear. 

743.  Defendant,  after  appearance,  may  answer  or  demur. 

744.  If  demurrer  is  overruled  defendant  must  answer. 

745.  Senate  to  be  sworn. 

746.  Two  thirds  necessary  to  a  conviction. 

747.  Judgment  on  conviction,  how  pronounced. 

748.  The  same. 

749.  Nature  of  the  judgment. 

750.  Effect  of  judgment  of  suspension. 

751.  Officer,  when  impeached,  disqualified  until  acquitted. 

Governor  to  temporarily  fill  vacancy. 

752.  Presiding  officer  when  Lieutenant  Governor  is  im- 

peached. 

753.  Impeachment  not  a  bar  to  indictment. 

737.     (§  51.)     The  Goveraor,  Lieutenant  Governor,  gSi?to 
Secretary  of   State,  ^  Controller,  Treasurer,   Attorney  meoT**'' 

34 
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General,  Surveyor  General,  Justices  of  the  Supreme 
Court,  and  Judges  of  the  District  Courts,  are  liable  to 
impeachment  for  any  misdemeanor  in  office. 

Note. — Const.,  Art.  IV,  Sec.  19,  declares  impeach- 
able the  officers  named  in  the  text.  See  Journals  of 
the  Senate  and  Assembly  for  the  session  of  1856-7,  for 
impeachment  articles  vs.  the  State  Treasurer,  and  also 
vs.  the  Controller,  and  the  rules  there  adopted  for  the 
government  of  the  Court  of  Impeachment.  This  Chap- 
ter provides  standing  rules  for  such  proceedings. 

738.  (§  62.)  All  impeachments  must  be  by  reso- 
lution adopted,  originated  in,  and  conducted  by  man- 
agers elected  by  the  Assembly,  who  must  prepare 
articles  of  impeachment,  present  them  at  the  bar  of 
the  Senate,  and  prosecute  the  same.  The  trial  must 
be  had  before  the  Senate,  sitting  as  a  Court  of  im- 
peachment. 

Note. — Const.,  Art.  IV,  Sec.  18.  Assembly  has 
sole  power  of  impeachment,  and  impeachments  to  be 
tried  by  the  Senate. — See  articles  of  impeachment  in 
the  cases  of  Treasurer  and  Controller  of  State,  Jour- 
nals of  Senate  and  Assembly  of  1856-7,  Cal.  Legisla- 
ture. In  this  respect  our  Constitution  is  similar  to  the 
provisions  of  the  Federal  Constitution.— See  Fed. 
Const.,  Art.  I,  Sec.  2,  Subd.  5.  House  of  Representa- 
tives has  sole  power  of  impeachment. — Art.  I,  Sec.  8, 
Subd.  6.  Senate  has  sole  power  to  try,  and  Art.  II, 
Sec.  4,  declares  who  may  be  impeached. — See  '*  Chase's 
trial,"  "  Trial  of  Judge  Peck,"  Proceedings  vs.  Judge 
Humphrey,  June  26th,  1862,  Cong.  Globe,  Part  4,  sec- 
ond session  thirty-second  Congress,  pp.  2942-2953;  see, 
also,  impeachment  of  Andrew  Johnson,  President  of 
the  United  States,  Congress  of  1867-8. 

739.  (§  53.)  When  an  officer  is  impeached  by  the 
Assembly  for  a  misdemeanor  in  office,  the  articles  of 
impeachment  must  be  delivered  to  the  President  of 
the  Senate. 


Time  of 
hearing. 


Serriee  on 
defendant 


740.  (§  54.)  The  Senate  must  assign  a  day  for  the 
hearing  of  the  impeachment  and  inform  the  Assembly 
thereof.  The  President  of  the  Senate  must  cause  a 
copy  of  the  articles  of  impeachment,  with  a  notice  to 
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appear  and  answer  the  same  at  the  time  and  place 
appointed,  to  be  served  on  tlie^defendant  not  less  than 
ten  days  before  the  day  fixed  for  the  hearing. 

741 .  (§  55.)     The  service  must  be  made  upon  the  Serviee, 

\^         /  ^^  ^  how  made. 

defendant  personally,  or  if  he  cannot,  upon  diligent 
inquiry,  be  found  within  the  State,  the  Senate,  upon 
proof  of  that  fact,  may  order  publication  to  be  made, 
in  such  manner  as  it  may  deem  proper,  of  a  notice 
requiring  him  to  appear  at  a  specified  time  and  place 
and  answer  the  articles  of  impeachment. 

Note.— Sec.  259,  Political  Code  Cal.,  provides  that 
the  Sergeant-at-Arms  must  "execute"  all  "process" 
issued  by  the  authority  of  the  Senate.  This  is  the 
practice  of  the  U.  S.  Senate,  and  the  return  is  made 
under  oath. — See  Bouv.  Law  Diet.,  Vol.  1,  p.  686. 

742.  (§  56.)     If  the  defendant  does  not  appear,  Proceed- 

^  '  ^  *  *  inj?8  on 

the  Senate,  upon  proof  of  service  or  publication,  as  J|^**^^ 
provided  in  the  two  last  sections,  may,  of  its  own 
motion  or  for  cause  shown,  assign  another  day  for  hear- 
ing tJie  impeachment,  or  may  proceed,  in  the  absence 
of  the  defendant,  to  trial  and  judgment, 

KoTK. — Practice  of  the  TJ.  S.  Senate. — See  Bouv. 
Law  Diet.,  p.  686,  note  5. 

743.  (§  57.)     When  the  defendant  appears,  he  may  Defendant, 

.  after 

m  writine:  object  to  the  sufficiency  of  the  articles  of  appear- 

^  o         J  J  ance,  may 

impeachment,  or  he  may  answer  the  same  by  an  oral  1°^®'**' 
plea  of  not  guilty,  which  plea  must  be  entered  upon 
the  journal,  and  puts  in  issue  every  material  allegation 
of  the  articles  of  impeachment. 

744.  (§§  58,  59.)    K  the  objection  to  the  sufficiency  if  demur- 
of  the  articles  of  impeachment  is  not  sustained  by  a  J'f^J^H 
majority  of  the  members  of  the  Senate  who  heard  the  Sliwer. 
argument,  the  defendant  must  be  ordered  forthwith  to 
answer  the  articles  of  impeachment.    If  he  then  pleads 
guilty,  or  refuses  to  plead,  the  Senate  must  render  judg- 
ment of  conviction  against  him.    If  he  plead  not  guilty, 
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the  Senate  must,  at  sach  time  as  it  may  appoint,  pro- 
ceed to  trj  the  impeachment. 

745.  (§  60.)  At  the  time  and  place  appointed, 
and  before  the  Senate  proceeds  to  act  on  the  impeach- 
ment, the  Secretary  must  administer  to  the  President 
of  the  Senate,  and  the  President  of  the  Senate  to  each 
of  the  members  of  the  Senate  then  present,  an  oath 
truly  and  impartially  to  hear,  try,  and  determine  the 
impeachment;  and  no  member  of  the  Senate  can  act 
or  vote  upon  the  impeachment,  or  upon  any  question 
arising  thereon,  without  having  taken  such  oath. 

746.  (§  62.)  The  defendant  cannot  be  convicted 
on  an  impeachment  without  the  concurrence  of  two 
thirds  of  the  members  present,  voting  by  ayes  and 
noes;  and  if  two  thirds  of  the  members  present  do 
not  concur  in  a  conviction,  he  must  be  acquitted. 

Note. — See  Practice  U.  S.  Senate,  and  constitutional 
provisions  and  cases  cited  in  precedinj^  notes. 

747.  (§  63.)  After  conviction  the  Senate  must,  at 
such  time  as  it  may  appoint,  pronounce  judgment,  in 
the  form  of  a  resolution  entered  upon  the  journals  of 
the  Senate. 

748.  (§  64.)  On  the  adoption  of  the  resolution  by 
a  majority  of  the  membera  present  who  voted  on  the 
question  of  acquittal  or  conviction,  it  becomes  the 
judgment  of  the  Senate. 

749.  (§  65.)  The  judgment  may  be  that  the  de- 
fendant be  suspended  and  removed  from  office,  or  that 
he  be  removed  from  office  and  disqualified  to  hold  and 
enjoy  a  particular  office,  or  class  of  offices,  or  any  office 
in  this  State. 

Note.— See  Const.,  Art.  IV,  Sec.  19.  The  party 
convicted  or  acquitted  is  also  liable  to  indictment,  trial, 
and  punishment,  according  to  laW. 
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750.  (§  66.)     If  judgment  of  suspension  is  given,  Effector 
the  defendant,  durins:  the  continuance  thereof,  is  dis-  o^ 
qualified  from  receiving  the  salary,  fees,  or  emolu- 
ments of  the  office. 

751.  (§  67.)     Whenever  articles  of  impeachment  Officer, 
against  any  officer  subject  to  impeachment  are  pre-  ^^^^1^^ 
sented  to  the  Senate,  such  officer  is  temporarily  sus-  wqaiued. 
pended  from  his  office,  and  cannot  act  in  his  official 
capacity  until  he  is  acquitted.    Upon  such  suspension  Oovemorto 
of  any  officer  other  than  the  Governor,  his  office  must  ^^g^^y. 
at  once  be  temporarily  filled  by  an  appointment  made 

by  the  Governor,  with  the  advice  and  consent  of  the 
Senate,  until  the  acquittal  of  the  party  impeached; 
or,  in  ease  of  his  removal,  until  the  vacancy  is  filled 
at  the  next  election,  as  required  by  law. 

Note.— stats.  1857,  p.  17. 

752.  (§  68.)    If  the  Lieutenant  Governor  is  im-  Presiding 

^*  ^  officer 

peached,  notice  of  the  impeachment  must  be  imme-  J-^eu^^nant 
diately  given  to  the  Senate  by  the  Assembly,  that  SSJSShSl! 
another  President  may  be  chosen. 

753.  (§  69.)     If  the  offense  for  which  the  defend-  impeaoh- 

^  '  ment  not 

ant  is  convicted  on  impeachment  is  also  the  subject  of  ?jj[fetment 
an  indictment,  the  indictment  is  not  barred  thereby. 

Nome.— This  Chapter  is  based  on  the  Stats,  of  1851, 
p.  212,  et  seq.;  1867,  p.  17. 


CHAPTER  n. 

OP  THE    KBMOVAL    OP    CIVIL    OFFICERS    OTHERWISE    THAN 

BY    IMPEACHMENT. 

SscTioir  758.  Accusation  to  be  presented  by  the  Grand  Jury. 

759.  Form  of  accusation. 

760.  To  be  transmitted  to  the  District  Attorney,  and  copy 

served  on  the  defendant. 

761.  Proceedings  if  defendant  does  not  appear. 
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Section  762.  Defendant  may  object  to  or  deny  tlio  accusation. 

763.  Form  of  objection. 

764.  Manner  of  denial. 

765.  If  objections  ovornilod,  defendant  must  answer. 

766.  Proceedings  upon  plea  of  guilty,  refusal  to  answer,  or 

denial. 

767.  Trial  by  jury. 

768.  State  and  detendant  entitled  to  process  for  witnesses. 

769.  Judgment  ui>on  conviction,  and  its  form. 

770.  Appeal,  how  tak{?n.    Pending  appeal,  defendant  to  be 

suspended  and  vacancy  filled. 

771.  Pi'oceediup:^  for  the  removal  of  a  District  Attorney. 

772.  Removal  of  public  otlicors  by  summary  proceeding's  be- 

fore Di.^triot  Courts.  '' 

Accusation  768.  (§  70.)  All  acousation  in  writing  against  any 
|r®jgnt®d  district,  county,  township,  or  municipal  officer,  for  will- 
Qrandjury  £^J  ^p  corrupt  miscouduct  in  office,  may  be  presented 

by  the  Grand  Jury  of  the  county  for  or  in  which  the 

officer  accused  is  elected  or  appointed. 

Note.— Const.,  Art.  IV,  Sec.  19.  "All  other  offi- 
cers "  (than  tho.<e  subject  to  impeachment  there  enu- 
merated) s)jall  be  tried  for  misdemeanor  in  office  in 
such  a  manner  as  the  Legislature  may  provide. — See 
People  vs.  Wells,  2  Ciil.,  p.  198;  People  vs.  Jewett,  6 
Cal.,  p.  2!)1 ;  Morbury  vs.  Madison,  1  Cranch,  — ;  U.  S. 
vs.  Guthrie,  17  Howard,  — ;  Page  vs.  Hardin,  8  B. 
Monroe  Ky,  — ;  Avery  vs.  Inhab.  Farmingham,  3 
'Mass.,  p.  H7;  Lehman  vs.  Sutherland,  3  Serg.  & 
Rawle,  p.  145;  Pield  vs.  The  People,  Scam.  Ills.,  p. 
79.  The  power  to  remove  is  incident  to  the  power  to 
appoiat,  made  so  b^'  the  Constitution. — People  vs.  Hill, 
7  Cal.,  p.  102;  People  vs.  Mixner,  7  Cal.,  p.  522;  Peo- 
ple vs.  Squiers,  14  Cal.,  p.  16;  Christy  vs.  Bd.  Sup. 
Sac.  Co.,  39  Cal.,  p.  3. 


Form  of 
accasatlon. 


To  be 
transmit' 
ted  to  the 
District 
Attorney, 
and  copy 
served 
on  the 
defendant 


759.  (§  71.)  The  accusation  must  state  the  offense 
charged,  in  ordinary  and  concise  language,  and  with- 
out repetition. 

760.  (§  72.)  The  accusation  must  be  delivered 
by  the  foreman  of  the  Grand  Jury  to  the  District 
Attorney  of  the  county,  except  when  he  is  the  officer 
accused,  who  must  cause  u  copy  thereof  to  be  served 
upon  the  defendant,  and  require,  by  notice  in  writing 
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of  not  less  than  ten  days,  that  *he  appear  before  the 
District  Court  of  the  county,  at  its  next  term,  and 
answer  the  accusation.  The  original  accusation  must 
then  be  filed  with  the  Clerk  of  the  District  Court. 

761.  (§  78.)     The  defendant  must  appear  at  the  Proceed- 
time  appointed  in  the  notice  and  answer  the  accusa-  J®^'*^^^* 
tion,  unless  for  some  sufficient  cause  the  Court  assign  *pp«*»^- 
another  day  for  that  purpose.    If  he  does  not  appear, 

the  Court  may  proceed  to  hear  and  determine  theiao- 
cusation  in  his  absence. 

762.  (§  74.)     The  defendant  may  answer  the  accu-  Defendant 

^  '  "^  may  objoct 

sation  either  by  objecting  to  the  sufficiency  thereof,  ^  ^^  ^^ 
or  of  auy  article  therein,  or  by  denying  the  truth  of  »o«««*^^"' 
the  same. 

763.  (§  75.)    If  he  objects  to  the  legal  sufficiency  Formpf 
of  the  accusation,  the  objection  must  be  in  writing, 

but  need  not  be  in  any  specific  form,  it  being  sufficient 
if  it  presents  intelligibly  the  grounds  of  the  objection. 

764.  (§  76.)     If  he  denies  the  truth  of  the  accusa-  Manner  of 

^  '  deniaL 

tion,  the  denial  may  be  oral  and  without  oath,  and  must 
be  entered  upon  the  minutes. 

765.  (§  77.)     If  an  objection  to  the  sufficiency  of  if. 

the  accusation  is  not  sustained,  the  defendant  must  JJgJjJ^^j' 
answer  thereto  forthwith.  SSwer. 

766.  (§  78.)     If  the  defendant  pleads  ffuilty,  or  Pioceed- 

,  .  ,       ^  ingsnpon 

refuses  to  answer  the  accusation,  the  Court  must  ren-  piea  of 
der  judgment  of  conviction  against  him.    If  he  denies  J^g  "r,*or 
the  matters  charged,  the  Court  must  immediately,  or  ^®***^ 
at  such  time  as  it  may  appoint,  proceed  to  try  the 
accusation. 

767.  (.§  79.)     The  trial  must  be  by  a  jury,  and  con-  Trial  by 
ducted  in  all  respects  in  the  same  manner  as  the  trial 

of  an  indictment  for  a  misdemeanor. 
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State  and        768.     (§80.)     The*  District  Attorney  and  the  de- 

defeDdant  V^^  /  J 

entiUed  to    fendant  are  respectively  entitled  to  such  process  as  may 
witnesses.     |jg  neccssary  to  enforce  the  attendance  of  witnesses  as 
upon  a  trial  of  an  indictment. 

Jndgment        769.     (§  81.)    TJpon  a  conviction,  the  Court  must, 

upon  \  /  JT 

SiYito***"*   ^*  ®^^^  tvaiQ  as  it  may  appoint,  pronounce  judgment 

form.         ^^^^  ^Q  defendant  be  removed  jfrom  oflEice;  but,  to 

warrant  a  removal,  the  judgment  must  be  entered 

upon  the  minutes,  and  the  causes  of  removal  must  be 

assigned  therein. 

NoTB.— stats.  1863,  p.  158. 


Appeal, 
how  taken. 


Pending 

appeal, 

deiendant 

to  be 

suspended 

and 

vacancy 

filled. 


770.  (§  82.)  From  a  judgment  of  removal  an  ap- 
peal may  be  taken  to  the  Supreme  Court,  in  the  same 
manner  as  from  a  judgment  in  a  civil  action;,  but  until 
such  judgment  is  reversed  the  defendant  is  suspended 
from  his  office.  Pending  the  appeal,  the  office  must 
be  filled  as  in  case  of  a  vacancy. 

Prooeei-         771.     (§  83.)    The  same  proceedings  may  be  had 

ln£8  for  the 

rSStrict^  on  like  grounds  for  the  removal  of  a  District  Attor- 
Attomey.  jj^y^  exccpt  that  the  accusation  must  be  delivered  by 
the  foreman  of  the  Grand  Jury  to  the  Clerk,  and  by 
him  to  the  District  Judge  of  the  district,  who  must 
thereupon  appoint  some  one  to  act  as  prosecuting 
officer  in  the  matter,  or  place  the  accusation  in  the 
hands  of  the  District  Attorney  of  an  adjoining  county, 
and  require  him  to  conduct  the  proceedings. 

Note.— This  Chapter  is  based  on  the  Stats,  of  1851, 
p.  212,  et  seq;  and  1863,  p.  158. 

Remorai         772.    When  an  information  in  writing  verified  by 

of  public  °  '' 

officers  by    the  oath  of  any  person,  is  presented  to  a  District 

snmmary  •f    r  — ?  x- 

FnM  belbro   Court,  alleging  that  any  officer  within  the  jurisdiction 
oJtS?       of  the  Court  has  been  guilty  of  charging  and  collect- 
ing illegal  fees  for  services  rendered  or  to  be  rendered 
in  his  office,  or  has  refused  or  neglected  to  perform 
the  official  duties  pertaining  to  his  office,  the  Court 
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must  cite  the  party  charged  to  appear  before  the 

Court  at  a  time  not  more  than  ten  nor  less  than  five 

days  from  the  time  the  information  was  presented, 

and  on  that  day  or  some  other  subsequent  day,  not 

Baore  than  twenty  days  from  that  on  which  the  infor- 

niation  was  presented,  must  proceed  to  hear,  in  a 

\  summary  manner,  the  information  and  evidence  offered 

in  support  of  the  same,  and  the  answer  and  evidence 

offered  by  the  party  informed  against;  and  if  on  such 

hearing  it  appears  that  the  charge  is  sustained,  the 

Court  must  enter  a  decree  that  the  party  informed 

Against  be  deprived  of  his  oflBlce,  and  must  enter  a 

Judgment  for  five  hundred  dollars  in  fiivor  of  the 

Conner,  and  such  costs  as  are  allowed  in  civil  cases. 

Note.— stats.  1863,  p.  40,  Sec.  4. 


\ 
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TITLE  III. 

^^Tra:B:  pboceedings  in  chimin al  actions  prose - 
^3^:e:id  by  indictment,  to  the  commitment,  in- 

^'^^^'TBR  I.  Of  th^  local  jurisdiction  of  public  offenses. 
n.  Of   the    time  of    commencing    criminal 

actions, 
ILL  The  information. 
IV.  The  warrant  of  arrest 
V.  Arrest^  by  whom  and  how  made. 
VI.  Retaking  after  an  escape  or  rescue. 
YLL.  Examination  of  the  case  and  discharge  of 
defendant^  or  holding  him  to  answer. 


35 


2T4  Pinal  C!odx. 

CHAPTER  L 

OF  THE  LOCAL  JURISDICTION  OF  PUBLIC   OFFBNSES. 

SxcTXOir  777.  Jurisdiction  of  offensw  oommitted  in  this  State. 

778.  When  the  offense  is  commenced  without,  but  consum- 

mated within  this  State. 

779.  When  an  inhabitant  of  this  State  is  oonoemed  in  a  duel 

out  of  the  same,  and  a  party  wounded  dies  therein. 

780.  When  an  inhabitant  leaves  the  State  to  evade  the  stat- 

ute against  dueling  or  challenges  to  fight. 
TBI.  When  an  offense  is  committed  partly  in  one  county  and 

.partly  in  another. 
782.  When  committed  on  the  boundary,  etc.,  of  two  or 

more  counties. 
788.  Jurisdiction  of  an  offense  on  board  a  vessel. 

784.  Of  indictment  for  kidnapping,  enticing  away  a  child,  or 

abduction. 

785.  Jurisdiction  of  an  indictment  for  bigamy  or  incest. 

786.  When  property  is  feloniously  taken  in  one  county  and 

brought  into  another. 

787.  Jurisdiction  of  indictment  for  escaping  from  prison. 

788.  Jurisdiction  of  an  indictment  for  treason,  when  the 

overt  act  is  committed  out  of  the  State. 

789.  Jurisdiction  of  an  indictment  for  stealing,  etc.,  prop- 

erty out  of  this  State  and  bringing  it  therein. 

790.  Jurisdiction  of  an  indictment  for  murder,  etc.,  where 

the  iqjury  was  inflicted  in  one  county,  and  the  party 
dies  out  of  that  county. 

791.  Of  an  indictment  against  an  accessory. 

792.  Jurisdiction  in  cases  of  principals  who  are  not  pnesent, 

etc.,  at  commission  of  the  principal  offense. 

793.  Conviction  or  acquittal  in  another  State  a  bar,  where 

the  jurisdiction  is  concurrent. 
791.  Conviction  or  acquittal  in  another  county  a  bar,  where 
the  jurisdiction  is  concurrent. 

Jurisdio-         777.     (§  84.)     Every  person  is  liable  to  punishment 
offenees  ,    bv  the  laws  of  this  State,  for  a  public  offense  commit- 

oommittod        *^  '  ^ 

^his        iQ^  |,y  iiim  therein,  except  where  it  is  by  law  cog- 
nizable exclusively  in  the  Courts  of  the  United  States. 

KoTK.— Of  jurisdiction  in  the  State  Courts,  and  the 
concurrent  jurisdiction  of  the  State  and  Federal  Courts, 
and  the  distinction  existing  between  them,  see  Code  of 
Civil  Procedure  Cal. ,  Sec.  38,  and  notes.  Jurisdiction  of 
the  person  is  that  obtained  by  the  appearance  of  the 
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defendant  before  the  tribunal. — Bouv.  Law  Diet.,  Vol. 
1,  p.  760;  9  Mass.,  p.  462.  Territorial  jurisdiction  is 
the  power  of  the  tribunal  considered  with  reference  to 
the  territory  within  which  it  is  to  be  exercised. — Id.  et 
id.  It  has  been  loni^  settled,  more  especially  in  crim- 
inal law  and  practice,  that  consent  confers  no  juris- 
diction; it  is  the  gift  of  the  law.  The  Jurisdiction  of 
the  text  is  that  of  the  law.  In  the  case  of  The  People 
vs.  Quinn;  18  Cal.,  p.  122,  it  was  held  that  unless  it 
was  so  declared  directly  in  the  law  repealing  a  crim- 
inal statute,  an  indictment  or  prosecution  pending 
under  it  at  the  time  of  the  repeal,  is  not  superseded  or 
barred. — See  Sec.  6,  ante;  People  vs.  Fowler,  9  id.,  p.  85. 
As  to  the  criminal  jurisdiction  of  the  Courts  of  this 
State,  see  Art.  VI,  State  Clonst.,  Sec.  6.  District 
Courts  have  jurisdiction  *'in  all  criminal  cases  not 
otherwise  provided  for."  Sec.  8 — County  Courts  have 
"  such  criminal  jurisdiction  as  the  Legislature  may 
prescribe."  Sec.  9 — Justices  jurisdiction  not  to  trench 
on  that  of  Courts  of  record;  their  powers  and  duties  to 
be  fixed  by  law. — See,  also,  as  to  other  tribunals,  id., 
and  Sec.  10;  People  vs.  Blackwell,  27  Cal.,  p.  65;  Peo- 
ple vs.  Binney,  29  id.,  p.  459;  People  vs.  Johnson,  80 
id.,  p.  98.  State  tribunals  have  no  power  to  punish 
crimes  against  Uie  laws  of  the  United  States  as  9uch. — 
People  vs.  Kelly,  88  Cal.,  p.  145.  State  Courts  have 
no  jurisdiction  of  a  charge  of  peijury  committed  by 
swearing  Iklsely  before  the  Register  of  the  U.  S.  Land 
Office  in  a  proceeding  relating  to  the  public  lands  of 
the  United  States.— Id. 

778.     (§  85.)     When  tlie  commission  of  a  public  when  the 

offense  is 

offense,  commenced  without  the  State,  is  consummated  com- 
within  its  boundaries,  the  defendant  is  liable  to  punish-  bu?lSn- 
ment  therefor  in  this  State,  though  he  was  out  of  the  ^^uTthis 
State  at  the  time  of  the  commission  of  the  offense 
charged.     If  he  consummated  it  in  this  State,  through 
the  intervention  of  an  innocent  or  guilty  agent,  or  any 
other  means  proceeding  directly  ifrom  himself,  in  such 
case  the  jurisdiction  is  in  the  county  in  which  the 
offense  is  consummated. 

Note. — See  Adams  vs.  The  People,  1  Comst.,  p.  173. 
This  principle  has  been  much  discussed  and  many 
doubts  expressed  as  to  its  propriety,  but  it  was  finally 
settled  in  the  case  above  cited;  reported  also  in  3  Denio, 
p.  190. 
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When  an 
inhabitant 
of  this 
State  is 
concerned 
in  a  duel 
out  of  the 
same,  and 
a  party 
wounded 
dies  therein 


When  an 
inhabitant 
leaves  the 
iSUteto 
evade  the 
statute 
against 
dueling  or 
ohallengee 
to  fight 


779.  (§  86.)  When  an  inhabitant  or  resident  of 
this  State,  by  previous  appoifltment  or  engagement, 
fights  a  duel  or  is  concerned  as  second  therein,  out 
of  the  jurisdiction  of  this  State,  and  in  the  duel  a  wound 
is  inflicted  upon  a  person,  whereof  he  dies  in  this  State, 
the  jurisdiction  of  the  offense  is  in  the  county  where 
the  death  happens. 

780.  When  an  inhabitant  of  this  State  leaves  the 
same  for  the  purpose  of  evading  the  operation  of  the 
provisions  of  the  Code  relating  to  dueling  and  chal- 
lenges to  fight,  with  the  intent  or  for  the  purpose  of 
doing  any  of  the  acts  prohibited  therein,  the  jurisdic- 
tion is  in  the  county  of  which  the  offender  was  an 
inhabitant  when  the  offense  was  committed. 

NoTK.— N.  Y.  C.  Or.  Pr.,  Sec.  130. 

781.  (§  87.)  When  a  public  offense  is  committed 
in  part  in  one  county  and  in  part  in  another,  or  the 
acts  or  effects  thereof  constituting  or  requisite  to  the 
consummation  of  the  offense  occur  in  two  or  more 
counties,  the  jurisdiction  is  in  either  county. 

Note. — This  section  has  the  indorsement  of  the 
Mass.  and  N.  Y.  Code  Commission. — Mass.,  Chap.  3, 
Sec.  4;  N.  Y.,  Sec.  131,  Cr.  Pro. 

When  782.     (§  88.)     When  a  public  offense  is  committed 

committed  xi        -l  j  /?  ^  j_?  -j^t  • 

on  the         on  the  boundary  of  two  or  more  counties,  or  withm 

boundary, 

etc.,  of  two  five  hundred  yards  thereof  the  jurisdiction  is  in  either 

or  more  •'  ?  •! 

counties.        cOUUty. 


When  an 
offense  is 
committed 
partly  in 
one  county 
and  partly 
in  another. 


Jurisdic- 
tion of  an 
offense  on 
board  a 
y  easel. 


783.  (§  89.)  When  an  offense  is  committed  in 
this  State,  on  board  a  vessel  navigating  a  river,  bay, 
slough,  lake,  or  canal,  or  lying  therein  in  the  prosecu- 
tion of  her  voyage,  the  jurisdiction  is  in  any  county 
through  which  the  vessel  is  navigated  in  the  course 
of  her  voyage,  or  in  the  county  where  the  voyage 
terminates. 
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Note. — Conforms  to  the  construction  given  to  a 
similar  section,  without  the  words,  "  or  lying  therein 
in  the  prose<ytion  of  her  voyage,"  by  the  Supreme 
Court  N.  Y.,  in  People  vs.  Hulae,  3  Hill.,  p.  309. 

784.     (§  90.)     The  jurisdiction  of  an  indictment:       ^^eiSfo?" 

1.  For  forcibly  and  without  lawful  authority  seizing  ^j^"*'*' 
and   confining  another,  or  inveigling  or  kidnapping  SwiyT 
him  with  intent,  against  his  will,  to  cause  him  to  be  abduction, 
secretly  confined  or  imprisoned  in  this  State,  or  to  be 

sent  out  of  the  State,  or  from  one  county  to  another, 
or  to  be  sold  as  a  slave,  or  in  any  way  held  to  service; 
or, 

2.  For  decoying,  taking,  or  enticing  away  a  child 
under  the  age  of  twelve  years,  with  intent  to  detain 
and  conceal  it  from  its  parent,  guardian,  or  other 
person  having  the  lawful  charge  of  the  child;  or, 

3.  For  inveigling,  enticing,  or  taking  away  an  un- 
married female  of  previous  chaste  character,  under 
the  age  of  twenty-five  years,  for  the  purpose  of  prosti- 
tution; or, 

4.  For  taking  away  any  female  under  the  age  of 
sixteen  years,  from  her  fether,  mother,  guardian,  or 
other  person  having  the  legal  charge  of  her  person, 
without  their  consent,  either  for*  the  purpose  of  con- 
cubinage or  prostitution; 

— Is  in  the  county  in  which  the  offense  is  committed, 
or  out  of  which  the  person  upon  whom  the  offense  was 
committed  may,  in  the  commission  of  the  offense,  have 
been  brought,  or  in  which  an  act  was  done  by  the 
defendant  in  instigating,  procuring,  promoting,  or  aid- 
ing in  the  commission  of  the  offense,  or  in  abetting 
the  parties  concerned  therein. 

Note. — The  first  suhdivision  of  this  section  sub- 
stantially conforms  to  Sec.  90  of  the  Criminal  Practice 
Act  of  1851.    See,  also.  Sec.  207,  ante. 

JSubds,  2  and  3  are  inserted  because  the  same  prin- 
ciple applies.— See  Part  I  of  this  Code,  Sees.  266,  267, 
and  278;  also,  New  York  Code  of  Criminal  Procedure, 
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Sec.  134.  The  same  principle  applies  to  decoying  away 
children  and  abduction.  It  was  recommended  in  Mass., 
Chap.  Ill,  Sec.  11. 

Jurisdio-         785.     (§  91.)     When  the  offense,  either  of  bieamy 

tionofan  \^         J  '  , 

fo^^my    ^^  incest,  is  committed  in  one  county  and  the  defendant 
or  inecet.     j^j  apprehended  in  another,  the  jurisdiction  is  in  either 


When 
property  is 
feloniously 
taken  in 
one  oouoty 
and 

brought 
into 
another. 


Jurisdlo- 
tion  of 
indictment 
for  escap- 
ing from 
prison. 


Jurisdio- 
tion  of  an 
indictment 
for  treason, 
when  the 
overt  act  is 
committed 
out  of  the 
State. 


Jurisdio- 
tion  of  an 
indictment 
forstealinff, 
etc., 

property 
out  of  this 
State  and 
bringing  it 
therein. 


Jurisdic- 
tion of  an 
indictment 
for  murder, 
etc.,  whore 
the  injury 
was 

inflicted  in 
one  county, 
and  the 
party  dieii 
oat  of  that 
county. 


county. 

786.  (§  92.)  When  property  taken  in  one  county 
by  burglary,  robbery,  larceny,  or  embezzlement,  has 
been  brought  into  another,  the  jurisdiction  of  the 
offense  is  in  either  county.  But  if  at  any  time  before 
the  conviction  of  the  defendant  in  the  latter,  he  is 
indicted  in  the  former  county,  the  Sheriff'  of  the  latter 
county  must,  upon  demand,  deliver  him  to  the  Sheriff 
of  the  former. 

Note. — The  case  of  The  People  vs.  Mason,  9  Wend., 
p.  505,  suggests  the  latter  sentence. 

787.  The  jurisdiction  of  an  indictment  for  escap- 
ing from  prison  is  in  any  county  of  the  State. 

Note.— Stats.  1855,  p.  203,  Sec.  1. 

788.  The  jurisdiction  of  an  indictment  for  treason, 
when  the  overt  act  is  committed  out  of  the  State,  is  in 
any  county  of  the  State. 

Note.— Stats.  1850,  p.  229,  Sec.  17. 

789.  The  jurisdiction  of  an  indictment  for  stealing 
in  any  other  State  tlie  property  of  another,  or  receiv- 
ing it,  knowing  it  to  have  been  stolen,  and  bringing 
the  same  into  this  State,  is  in  any  county  into  or 
through  which  such  stolen  property  has  been  brought. 

790.  The  jurisdiction  of  an  indictment  for  murder 
or  manslaughter,  when  the  injury  which  caused  the 
death  was  inflicted  in  one  county  and  the  party  injured 
dies  in  another  county,  or  out  of  the  State,  is  in  the 
county  where  the  injury  was  inflicted. 

Note.— Stats.  1850,  p.  229,  Sec.  28. 
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791.  (§  98.)     In  the  case  of  an  accesBory  in  the  Of  n 
comoufision  of  a  pnblic  offense,  the  jurisdiction  is  in  ?S2JJ«I? 
the  county  where  the  offense  of  the  accessory  was 
committed,  notwithstanding  the  principal  offense  was 
committed  in  another  county. 

NoTK.— The  distinction  between  an  acces80i7  htfore 
the  fact  and  the  principal  being  abolished  by  this  Ck>de, 
and  the  word  "  accessory  *'  substituted  for  "  accessoiy 
after  the  &ct/'  this  section  has  been  modified  to  adapt 
it  to  the  changes  made. — See  note  to  Sees.  31,  82,  ante. 

792.  The  jurisdiction  of  an  indictment  against  a  Ji^fisdio* 
principal  in  the  commission  of  a  public  offense,  when  «*?*?,^ 
such  principal  is  not  present  at  the  commission  of  the  J^^pSont 
principal  offense,  is  in  the  same  county  it  would  be  SSmmiMioa 
under  this  Code  if  he  were  so  present  and  aiding  and  principal 
abetting  therein. 

NoTS.^Expedient  because  the  distinction  between 
accessories  before  the  fact  and  principals  is  abolished 
by  this  Code. 

798.     (§  94.)     When  an  act  charged  as  a  public  conTiotion 
oftense  is  within  the  jurisdiction  of  another  State  or  jp  another 

*'  state  a  bar, 

country,  as  well  as  of  this  State,  a  conviction  or  acquit-  jJ,5£S^* 
tal  thereof  in  the  former  is  a  bar  to  the  prosecution  or  TOnourrent. 
indictment  therefor  in  this  State. 

794.     (§  95.)     When  an  offense  is  within  the  juris-  Conviction 

•,.     -  «  ,.  .     .  .       or  acquittal 

diction  of  two  or  more  counties,  a  conviction  or  acquit-  in  «nother 

'  ^  county 

tal  thereof  in  one  county  is  a  bar  to  a  prosecution  or  ^Jjjjtj^^ 
indictment  therefor  in  another.  tion  ii**" 

ooncurront 

CHAPTER  n. 

OF  THB  TIME  OF  GOMMEKCING  CRIMINAL  ACTIONS. 

SscnoK  799.  Prosecution  for  murder  may  be  commenced  at  any  time. 
SOO.  Limitation  of  three  years  in  all  other  felonies. 

801.  Limitation  of  one  year  in  misdemeanors. 

802.  Exception  when  defendant  is  out  of  the  State. 
808.  Indictment  found,  when  presented  and  filed. 
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Proflecn- 
tion  for 
murder 
may  be 
com- 
menced at 
anytime. 


Limitation 
of  three 
years  in 
all  other 
felonieB. 


Limitation 
of  one 
year  in 
miflde- 
meanors. 

Bzeeption 
when 
defendant 
is  out  of 
the  State. 


Indict- 
ment 
found, 
when 
presented 
and  filed. 


799.  (§  96.)  There  is  no  limitation  of  time  within 
which  a  prosecution  for  murder  must  be  commenced. 
It  may  be  commenced  at  any  time  after  the  death  of 
the  person  killed. 

Note.— People  vs.  Haiin,  July  Term,  1872. 

800.  (§  97.)  An  indictment  for  any  other  felony 
than  murder  must  be  found  within  three  years  after  its 
commission. 

Note.— People  vs.  Miller,  12  Cal.,  p.  294;  People  vs. 
Haun,  July  Term,  1872. 

801.  (§  98.)  An  indictment  for  any  misdemeanor 
must  be  found  within  one  year  after  its  commission. 

802.  (§  99.)  If,  when  the  oftense  is  committed, 
the  defendant  is  out  of  the  State,  the  indictment  may 
be  found  within  the  term  herein  limited  after  his 
coming  within  the  State,  and  no  time  during  which 
the  defendant  is  not  an  inhabitant  of*  or  usually  resi- 
dent within  the  State,  is  part  of  the  limitation. 

KoTS. — The  statute  excludes  from  computation  the 
time  the  defendant  may  be  out  of  the  State,  but  the 
rule  is  that  this  exception  must  be  stated  in  the  plead- 
ing. Prima  facie  lapse  of  time  is  a  good  defense,  and 
if  the  statutory  exception  is  relied  upon  the  State  should 
set  it  up. — People  vs.  Miller,  12  Cal.,  p.  296;  State  vs. 
Bockwith,  1  Stewart,  p.  318;  Shelton  vs.  State,  1  Stew- 
art &  Por.,  p.  208;  1  Chitty  Cr.  Law,  p.  253;  People 
vs.  Montejo,  18  Cal.,  p.  38. 

803.  (§  100.)  An  indictment  is  found,  within  the 
meaning  of  this  Chapter,  when  it  is  presented  by  the 
Grand  Jury  in  open  Court,  and  there  received  and 
filed. 


CHAPTER  m. 


THE  INFORMATION. 


Section  806.  Information  defined. 
807.  Magistrate  defined. 
806.  Who  are  magistrates. 
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806.  (§  101.)     The  information  is  the  allearation  in  informa-  ^ 

"^^  ^  o  tion  defined 

writing  made  to  a  magistrate  that  a  person  has  been 
guilty  of  some  designated  offense. 

807.  (§  102.)     A  magistrate  is  an  ofl5.cer  having  Magistrate 

defined. 

power  to  issue  a  warrant  for  the  arrest  of  a  pereon 
charged  with  a  public  offense. 

NoTK. — The  definition  of  the  term  "  Magistrate,'*  as 
used  throughout  this  Code,  is  here  given  to  save  unne- 
cessary i-epetition  of  the  official  names  of  the  officers 
who  come  within  this  description. 

808.  (§  103.)     The  following  persons  are  magis-  who  are 

magifltrates 

trates: 

1.  The  Justices  of  the  Supreme  Court; 

2.  The  Distinct  Judges; 
8.  The  County  Judges; 

4.  The  Judge  of  the  Municipal  Criminal  Court  of 
San  Francisco; 

5.  Justices  of  the  Peace; 

6.  Police  magistrates  in  towns  or  cities. 


CHAPTER  IV. 

THE   WARRANT   OF  ARREST. 


Sectiok  811.  Examination  of  the  prosecutor  and  his  witnesses  upon 

the  information. 
812.  Depositions,  what  to  contain. 
818.  When  warrant  may  issue. 

814.  Form  of  warrant. 

815.  Kame  or  description  of  the  defendant  in  the  warrant, 

and  statement  of  the  offense. 

816.  Warrant  to  be  directed  to  and  executed  by  peace  officer* 

817.  Who  are  peace  officers. 

818.  To  what  peace  officers  warrants  are  to  be  directed. 

819.  Same;  and  when  and  how  executed  in  another  county. 

820.  Indorsement  on  the  warrant,  for  service  in  another 

county,  how  and  upon  what  proof  to  be  made. 

821.  Defendant  to  be  taken  before  the  magistrate  issuing  the 

warrant,  etc. 
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Section  822,  Defendant  arrested  for  naisdemeanor  in  another  county, 

to  be  admitted  to  bail. 

823.  Proceedings  on  taking  bail  fh>m  the  defendant  in  such 

cases. 

824.  When  bail  is  not  given.    When  magistrate  who  issued 

warrant  cannot  act. 

825.  No  delay  in  taking  defendant  before  magistrate. 

826.  Proceedings  where  defendant  is  taken  before  another 

magistrate. 

827.  Proceedings  for  offenses  triable  in  another  county. 

828.  Duty  of  officer. 

829.  Admission  to  bail. 


Ezamina-        811.     (§  104.)     When  an  information  is  laid  before 

prmcoQtor    a  magistrate  of  the  commission  of  a  public  offense, 

upSnIho      triable  within  the  county,  he  must  examine  on  oath 

Uon^™*"      the  informant  or  prosecutor,  and  any  witnesses  he  may 

produce,  and  take  their  depositions  in  writing,  and 

cause  them  to  be  subscribed  by  the  parties  making 

them. 

Deposi-  812.     (§  105.)     The  deposition  must  set  forth  the 

tions,  what 

to  conuin.  fects  Stated  by  the  prosecutor  and  his  witnesses,  tend- 
ing to  establish  the  commission  of  the  offense  and  the 
guilt  of  the  defendant. 


When 
warrant 


813.     (§  106.)     If  the  magistrate  is  satisfied  there- 
may  iiiue.    from  that  the  offense  complained  of  has  been  commit- 
ted, and  that  there  is  reasonable  ground  to  believe  that 
the  defendant  has  committed  it,  he  must  issue  a  war- 
rant of  arrest. 


Form  of 
Tf  arrant. 


814.  (§  107.)  A  warrant  of  arrest  is  an  order  in 
writing,  in  the  name  of  the  people,  signed  by  a  magis- 
trate, commanding  the  arrest  of  the  defendant,  and 
may  be  substantially  in  the  following  form  : 


County  op 


The  People  of  the  State  of  California  to  any  Sheriffs 
Constable^  marshal^  or  Policeman  of  said  State^  or  of 
the  County  of : 

Information  on  oath  having  been  this  day  laid  before 
me,  by  A.  B.,  that  the  crime  of (designating  it) 
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has  been  committed,  and  accusinff  C.  D.  thereof  you 
are  therefore  commanded  forthwith  to  arrest  the  above 
named  C.  D,  and  bring  him  before  me  at  (naming  the 
place),  or  in  case  of  my  absence  or  inability  to  act, 
before  the  nearest  or  most  accessible  magistrate  in 
this  county. 
Dated  at ,  this day  of ,  eighteen . 

KoTE. — The  officer  making  the  arrest  may  take  the 
party  before  another  Justice  of  the  Peace,  of  the  same 
county,  who  may  make  the  examination  and  commit, 
in  case  of  the  absence  or  inability  to  act  of  the  Justice 
issuing  the  warrant ;  and  it  is  not  essential  to  this  end 
that  the  warrant  contain  such  a  direction. — "Ex  Parte 
Branigan,  19  Cal.,  p.  133. 

815.  (§108.)     The  warrant  must  specify  the  name  Name  or 

^  ^  .       description 

of  the  defendant,  or,  if  it  is  unknown  to  the  magis-  5^^^®^^^^^ 
trate,  the  defendant  may  be  designated  therein  by  any  jJa^Jnt, 
name.    It  must  also  state  the  time  of  issuing  it,  and  Statement 
the  county,  city,  or  town  where  it  is  issued,  and  be  Sffewe. 
signed  by  the  magistrate,  with  his  name  of  oflBlce. 

Warrant  to 

816.  (§  109.)     The  warrant  must  be  directed  to  toMd^ 

executed 

and  executed  by  a  peace  officer.  offi^**"* 

817.  (§  110.)     A  peace  officer  is  a  Sheriff  of  a  who  are 

peace 

county,  or  a  Constable,  Marshal,  or  Policeman  of  a  officers. 
township,  city,  or  town. 

818.  (§  111.)     If  a  warrant  is  issued  by  a  Justice  To  what 
of  the  Supreme  Court,  District  Judge,  County  Judge,  officers 
or  Judge  of  the  Municipal  Criminal  Court  of  San  JJJ'g^^^ 
Francisco,  it  may  be  directed  generally  to  any  Sheriff, 
Constable,  Marshal,  or  Policeman  in  the   State,  and 

may  be  executed  by  any  of  those  officers  to  whom  it 
may  be  delivered. 

819.  (§  112.)     If  it  is  issued  by  any  other  magis-  same;  and 
trate,  it  may  be  directed  generally  to  any  Sheriff,  Con-  how 

exeooted 

Citable,  Marshal,  or  Policeman  in  the  county  in  which  it  is  ^"^^'^^ 
issued,  and  may  be  executed  in  that  county;  or,  if  the 
defendant  is  in  another  county,  it  may  be  executed 
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therein  upon  the  written  direction  of  a  magistrate  of 
that  county,  indorsed  upon  the  warrant,  signed  by  him, 
with  his  name  of  office,  and  dated  at  the  county,  city, 
or  town  where  it  is  made,  to  the  following  effect: 
"This  warrant  may  be  executed  in  the  County  of 
"  (naming  the  county.) 

Indorse-^         820.     (§  113.)     The  indorsement  mentioned  in  the 
forTervVce    ''^^  scctiou  cauuot,  liowcver,  be  made,  unless  the  war- 
CO  *nty^*'    rant  of  arrest  be  accompanied  with  a  certificate  of  the 
uSon*^hat    Clerk  of  the  county  where  such  warrant  was  issued, 
mad©.         under  the  seal  of  the  County  Court  thereof,  as  to  the 
official  character  of  the  magistrate;  or  unless  upon  the 
oath  of  a  credible  witness,  in  writing,  indorsed  on  or 
annexed  to  the  warrant,  proving  the  handwriting  of  the 
magistrate  by  whom  it  was  issued.    Upon  such  proof, 
the  magistrate  indorsing  the  warrant  is  exempted  from 
liability  to  a  civil  or  criminal  action,  though  it  after- 
wards appear  that  the  warrant  was  illegally  or  improp- 
erly issued. 

Defendant        821.     (§  114.)     If  the  oifcnsc  charffed  is  a  felony, 

to  betaken     ,  ^       ^  ,  /         ,  ,         ,        ,    ^      , 

before  the    the  officcr  makinff  the  arrest  must  take  the  defendant 

majTiAtrate  ° 

warrant?**  before  the  magistrate  who  issued  the  warrant,  or  some 
other  magistrate  of  the  same  county,  as  provided  in 
Section  824. 


etc. 


Defendant        822.     (§  115.)     If  the  offcusc  charffcd  is  a  misde- 

arre(>ted  for  \^  /  o 

misde-  ,      mcauor,   and  the   defendant  is   arrested  in  another 

meanor  m  ' 

oountyf       county,  the  officer  must,  upon  being  required  by  the 
admitted     defendant,  take  him  before  a  magistrate  in  that  county, 

who  must  admit  the  defendant  to  bail,  and  take  bail 

jBrom  him  accordingly. 

Proceed-  823.     (§  116.)     On  taking  the  bail,  the  magistrate 

ing^  on 

taking  bail  must  Certify  that  fact  on  the  warrant,  and  deliver  the 
i^BuclT"*    warrant  and  undertaking  of  bail  to  the  officer  having 
®"^         charge  of  the  defendant.     The  officer  must  then  dis- 
charge the  defendant  fi'om  arrest,  and  must,  without 
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delay,  deliver  the  warrant  and  undertaking  to  the 
Clerk  of  the  Court  at  which  the  defendant  is  required 
to  appear. 

824.  (§§  117,  118.)     If,  on  the  admission  of  the  when  bail 

^  '  isnotgiTen. 

defendant  to  bail,  the  bail  is  not  forthwith  given,  the  ^^strate 
officer  must  take  the  defendant  before  the  magistrate  wwrMt*^ 
who  issued  the  warrant,  or,  in  case  of  his  absence  or  ^"*°^^  ^^' 
inability  to  act,  before  the  nearest  or  most  accessible 
magistrate  in  the  same  county,  and  must  at  the  same 
time  deliver  to  the  magistrate  the  warrant,  with  his 
return  thereon  indorsed  and  subscribed  by  him. 

825.  (§  119.)     The  defendant  must  in  all  cases  be  S^tfkiSJ 
taken  before  the  magistrate  without  unnecessary  delay,  before*" 

magiatrate 

826.  (§  120.)     K  the  defendant  is  brought  before  Proceed- 

'  ^  ings  where 

a  ma&dstrate  other  than  the  one  who  issued  the  war-  defendant 

o  18  taken 

rant,  the  depositions  on  which  the  warrant  was  granted  aS^ther 
must  be  sent  to  that  magistrate,  or,  if  they  cannot  be  '"*«"*'**® 
procured,  the  prosecutor  and  his  witnesses  must  be 
summoned  to  give  their  testimony  anew. 

827.  (§  121.)     When  an  information  is  laid  be-  Proceed- 
fore  a  magistrate  of  the  commission  of  a  public  oflFense  ^^??««'. 
triable  in  another  county  of  the  State,  but  showing  ^^' 
that  the  defendant  is  in  the  county  where  the  informa- 
tion is  laid,  the  same  proceedings  must  be  had  as  pre- 
scribed in  this  Chapter,  except  that  the  warrant  must 
require  the  defendant  to  be  taken  before  the  nearest 

or  most  accessible  magistrate  of  the  county  in  which 
the  offense  is  triable,  and  the  depositions  of  the  in- 
formant or  prosecutor,  and  of  the  witnesses  who  rtay 
have  been  produced,  must  be  delivered  by  the  magis- 
trate to  the  officer  to  whom  the  warrant  is  delivered. 

828.  (§  122.)     The  officer  who  executes  the  war-  Duty  of 
rant  must  take  the  defendant  before  the  nearest  or 

most  accessible  magistrate  of  the  county  in  which  the 
offense  is  triable,  and  must  deliver  to  him  the  deposi- 
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tions  and  the  warrant,  with  his  return  indorsed  thereon, 
and  the  magistrate  must  then  proceed  in  the  same  man- 
ner as  upon  a  warrant  issued  by  himself. 

Admijfion  829.  (§  123.)  If  the  offense  charged  in  the  war- 
rant issued  pursuant  to  Section  827  is  a  misdemeanor, 
the  oflEicer  must,  upon  being  required  by  the  defend- 
ant, take  him  before  a  magistrate  of  the  county  in 
which  the  warrant  was  issued,  who  must  admit  the 
defendant  to  bail,  and  immediately  transmit  the  war- 
rant, depositions,  and  undertaking,  to  the  Clerk  of  the 
Court  in  which  the  defendant  is  required  to  appear. 


Arrest 
defined. 
By  whom 
made. 


CHAPTER  V. 

ARBEBT,  BT  WHOM  ASD  HOW  MADE. 

» 

Section  834.  Arrest  defined.    By  whom  made. 

835.  How  an  arrest  is  made  and  what  restraint  aUowed. 

836.  Arresta  hy  peace  officers. 

837.  Arrests  by  private  persons. 

838.  ]M[aglstrates  may  order  arrest. 

830.  Persons  making  arrest  may  summon  assistance. 

840.  When  the  arrest  may  be  made. 

841.  Arrest,  how  made. 

842.  Warrant  must  be  shown,  when. 

843.  What  force  may  be  used. 

844.  Doors  and  windows  may  be  broken,  when. 

845.  Same. 

846.  Weapons  may  be  taken  from  persons  arrested. 

847.  Duty  of  a  private  person  who  has  made  an  arrest. 

848.  Duty  of  officer  arresting  with  warrant. 

849.  Person  arrested  without  a  warrant  to  be  taken  before  a 

magistrate.    Information  to  be  filed. 

850.  Arrest  by  telegraph. 

851.  Same. 

834.  An  arrest  is  taking  a  person  into  custody,  in 
a  case  and  in  the  manner  authorized  by  law.  An 
arrest  may  be  made  by  a  peace  ofScer  or  by  a  private 
person. 


Pbnal  Code.  287 

886.  An  arrest  is  made  by  an  actual  restraint  of  How  an 
the  person  of  the  defendant,  or  by  his  submission  to  Jf^J^^^^ 
the  custody  of  an  officer.    The  defendant  must  not  be  JSoJfi§* 
subjected  to  any  more  restraint  than  is  necessary  for 

his  arrest  and  detention. 

836.     A   peace    officer   may  make    an  arrest  in  ArrMUby 

*  "  peace 

obedience  to  a  warrant   delivered  to  him,  or  may,  officers. 
without  a  warrant,  arrest  a  person: 

1.  For  a  public  offense  committed  or  attempted  in 
his  presence. 

2.  When  a  person  arrested  has  committed  a  felony, 
although  not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and 
he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of 
the  commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to 
believe  that  he  has  committed  a  felony. 

887.  A  private  person  may  arrest  another: 

1.  For  a  public  offense  committed  or  attempted  in  Arrests  by 

,  .  private 

his  presence.  persons. 

2.  When  the  pereon  arrested  has  committed  a 
felony,  although  not  in  his  presence. 

3.  When  a  felony  has  been  in  feet  committed,  and 
he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it. 

838.  A  magistrate  may  orally  order  a  peace  officer  Magis- 

•  •  trates  may 

or  private  person  to  arrest  any  one  committing  or  order 
attempting  to  commit  a  public  offense  in  the  presence 
of  such  magistrate. 

839.  Any  person  making  an  arrest  may  orally  sum-  Persons 
men  as  many  persons  as  he  deems  necessary  to  aid  arrest  may 

■'    *  ^  summon 

him  therein.  assistanoa. 
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840.  If  the  offense  charged  is  a  felony,  the  arrest 
may  be  made  on  any  day,  and  at  any  time  of  the  day 
or  night.  If  it  is  a  misdemeanor,  the  arrest  cannot  be 
made  at  night,  unless  upon  the  direction  of  the  mag- 
istrate, indorsed  upon  the  warrant. 

841.  The  person  making  the  arrest  must  inform 
the  person  to  be  arrested  of  the  intention  to  arrest 
him,  of  the  cause  of  the  arrest,  and  the  authority  to 
make  it,  except  when  the  person  to  be  arrested  is 
actually  engaged  in  the  commission  of  or  an  attempt 
to  commit  an  offense,  or  is  pursued  immediately  after 
its  commission,  or  after  an  escape. 

Note. — Where  a  party  is  arrested  in  the  commission 
of  an  offense,  or  upon  freeh  pursuit  afterwards,  notice 
of  the  official  character  of  the  person  making  the 
arrest,  or  of  the  cause  of  arrest,  is  not  necessary. — Peo- 
ple ys.  Poole,  27  Cal.,  p.  572.  In  the  same  case  it  was 
held  that  if  after  the  commission  of  a  felony  the  guilty 
parties  flee,  and  within  three  or  four  hours  are  pursued 
hy  officers,  and  the  officers,  hy  diligent  pursuit,  over- 
take them  at  a  distance  of  twelve  miles  from  where  the 
crime  was  committed,  this  was  an  immediate  or  fresh 
pursuit. 

842.  If  the  person  making  the  arrest  is  acting 
under  the  authority  of  a  warrant,  he  must  show  the 
warrant,  if  required. 

843.  "When  the  arrest  is  being  made  by  an  officer 
under  the  authority  of  a  warrant,  after  information  of 
the  intention  to  make  the  arrest,  if  the  person  to  be 
arrested  either  flees  or  forcibly  resists,  the  officer  may 
use  all  necessary  means  to  effect  the  arrest. 

844.  To  make  an  arrest,  if  the  offense  is  a  felony, 
a  private  person,  if  any  public  offense,  a  peace  officer, 
may  break  open  the  door  or  window  in  which  the  per- 
son to  be  arrested  is,  or  in  which  they  have  reasonable 
grounds  for  believing  him  to  be,  after  having  de- 
manded admittance  and  explained  the  purpose  for 
which  admittance  is  desired. 
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846.  Any  person  who  has  lawfully  entered  a  house  Same. 
for  the  purpose  of  making  an  arrest,  may  break  open 
the  door  or  window  thereof  if  detained  therein,  when 
necessary  for  the  purpose  of  liberating  himself,  and 
an  officer  may  do  the  same,  when  necessary  for  the 
purpose  of  liberating  a  person  who,  acting  in  his  aid, 
lawfully  entered  for  the  purpose  of  making  an  arrest, 
and  is  detained  therein. 

846.  Any  person  making  an  arrest  may  take  from  weapons 
the  person  arrested  all  oflfensive  weapons  which  he  may  taken  from 

^  t  %'     persons 

have  about  his  person,  and  must  deliver  tiiem  to  the  wrested, 
magistrate  before  whom  he  is  taken. 

847.  A  private  person  who  has  arrested  another  Duty  of  a 

private 

for  the  commission  of  a  public  offense  must,  without  p«"on  who 

^  '  has  made 

unnecessary  delay,  take  the  person  arrested  before  a  ^  *"®'** 
magistrate,  or  deliver  him  to  a  peace  officer. 

848.  An  officer  making  an  arrest,  in  obedience  to  Duty  of 
a  warrant,  must  proceed  with  the  person  arrested  as  arreeting 
commanded  by  the  warrant,  or  as  provided  by  law.         warrant, 

849.  When  an  arrest  is  made  without  a  warrant  Person 

arrested 

by  a  peace  officer  or  private  person,  the  person  arrested  ^jf^J^nt  to 
must,  without  unnecessary  delay,  be  taken  before  the  befweT 
nearest  or  most  accessible  magistrate  in  the  county  in  "*'***'  **® 
which  the  arrest  is  made,  and  an  information,  stating  informa- 

j_ii  •  t  Ti»Ti/»  ^^''^  to  be 

the  charge  against  the  person,  must  be  laid  before  filed, 
such  magistrate. 

Note.— The  preceding  Chapter  is  founded  upon  Sec- 
tions 124-143,  inclusive,  of  the  Criminal  Practice  Act 
of  this  State. 

850.  A  Justice  of  the  Supreme  Court,  District  or  Arrest  by 
County  Judge,  or  the  Judge  of  the  Municipal  Criminal 

Court  of  San  Francisco,  may,  by  an  indorsement  under 
his  hand  upon  a  warrant  of  arrest,  authorize  the  service 
thereof  by  telegraph,  and  thereafter  a  telegraphic  copy 

« 

.      37 
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of  such  warrant  may  be  sent  by  telegrapb  to  one  or 
more  peace  oi&cers,  and  such  copy  is  as  effectual  in 
the  hands  of  any  officer;  and  he  must  proceed  in  the 
same  manner  under  it  as  though  he  held  an  original 
warrant  issued  by  the  magistrate  making  the  indorse- 
ment. 

NoTX.— stats.  1862,  p.  288. 

851.  Every  officer  causing  telegraphic  copies  of 
warrants  to  be  sent,  must  certify  as  correct,  and  file  in 
the  telegraph  office  from  which  such  copies  are  sent,  a 
copy  of  the  warrant  and  indorsement  thereon,  and 
must  return  the  original  with  a  statement  of  his  action 
thereunder. 


May  beat 
anytime 
or  in  any 
place  in 
theSUte. 


CHAPTER  VI. 

BETAKING  AFTER  AN  ESCAPE  OR  RESCUE. 

SsGTiOK  854.  May  be  at  any  time  or  in  any  place  in  the  State. 

856.  May  break  open  door  or  window  if  admittance  refused. 

854.  (§  144.)  If  a  person  arrested  escape  or  is 
rescued,  the  person  from  whose  custody  he  escaped  or 
was  rescued,  may  immediately  pursue  and  retake  him 
at  any  time  and  in  any  place  within  the  State. 


May  break       855.     (§  145.)     To  retake  the  person  escapinfi^  or 

open  door  ;  '  .  /"  ir     o 

OT  window    rescued,  the  person  pursuing  may  break  open  an  outer 
refSi«S°^*  or  inner  door  or  window  of  a  dwelling  house,  if^  after 
notice  of  his  intention,  he  is  refused  admittance. 


CHAPTER  Vn. 

EXAMINATION  OF  THE   CASE,   AND   DISCHARGE   OF  THE  DE- 
FENDANT, OR  HOLDING  HIM  TO  ANSWER. 

SxcTiov  858.  Magistrate  to  inform  the  defendant  of  the  charge,  and 

hifl  right  to  counBel. 


J 
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Section  859.  Time  to  send  and  sending  for  counsel. 

860.  Examination,  when  to  proceed. 

861.  When  to  be  completed.    Postponement. 

862.  On  postponement,  defendant  to  be  committed  or  dis- 

charged on  bail. 

863.  Form  of  commitment. 

861.  Depositions  to  be  read  on  examination  and  subpoenas 
issued. 

865.  Examination  of  witnesses  to  be  in  presence  of  defendant, 

and  his  right  to  crass-examine. 

866.  Examination  of  defendant's  witnesses. 

867.  Exclusion  and  separation  of  witnesses. 

868.  Who  may  be  present  at  the  examination. 

869.  Testimony,  how  taken  and  authenticated. 

870.  Deposition,  by  whom  and  how  kept. 

871.  Defendant,  when  and  how  discharged. 

872.  When  and  how  to  be  committed. 

873.  Order  for  commitment. 

874.  Certificate  of  bail  being  taken. 

875.  Order  for  bail  on  commitment. 

876.  Commitment,  how  made  and  to  whom  delivered. 

877.  Form  of  commitment. 

878.  Undertaking  of  witnesses  to  appear,  when  and  how 

taken. 

879.  Security  for  the  appearance  of  witnesses,  when  and  how 

required. 

880.  Infants  and  married  women  may  be  required  to  give 

security. 

881.  Witnesses  to  be  committed  on  refusal  to  give  security 

for  their  appearance. 

882.  Witness  unable  to  give'  security  may  be  conditionally 

examined.    Not  applicable  to  prosecutor  or  accom- 
plice. 

883.  Magistrate  to  return  depositions,  etc.,  to  the  Court. 

858.     (§  146.)     When  the  defendant  is  broujs^ht'  be-  Magistrate 

^  ^  ,  to  inform 

fore  the  magistrate  upon  an  arrest,  either  with  or  with-  the 
out  warrant,  on  a  charge  of  having  committed  a  public  chM(w,and 
offense,  the  magistrate  must  immediately  inform  him  SSiSei.*'^ 
of  the  charge  against  him,  and  of  his  right  to  the  aid 
of  counsel  in  every  stage  of  the  proceedings. 

Note.— Justice  Wallace,  in  Ex  Parte  Walsh,  on 
habeas  corpus,  89  Cal.,  p.  705,  held  that  the  practice 
prevalent  of  allowing  the  defendant  to  waive  a  prelim- 
inary examination  of  the  charge  is  not  authorized  by 
statute,  and  ought  not  to  be  encouraged. 
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869.  (§  147.)  He  must  also  allow  the  defendant  a 
eendinff  for  reasonable  time  to  send  for  counsel,  and  postpone  the 
examination  for  that  purpose,  and  must,  upon  the 
request  of  the  defendant,  require  a  peace  officer  to  take 
a  message  to  any  counsel  in  the  township  or  city  the 
defendant  may  name.  The  officer  must,  without  delay 
and  without  fee,  perform  that  duty. 


Examina- 
tion, when 
to  proceed. 


When  to  be 
completed. 


Postpone- 
ment. 


860.  (§  148.)  If  the  defendant  requires  the  aid  of 
counsel,  the  magistrate  must,  immediately  after  the 
appearance  of  counsel,  or  if,  after  waiting  a  reasonable 
time  therefor,  none  appears,  proceed  to  examine  the 
case. 

861 .  (§  149.)  The  examination  must  be  completed 
at  one  session,  unless  the  magistrate,  for  good  cause 
shown  by  affidavit,  postpone  it.  The  postponement 
cannot  be  for  more  than  two  days  at  each  time,  nor 
more  than  six  days  in  all,  unless  by  consent  or  on 
motion  of  the  defendant. 

862.  (§  150.)  If  a  postponement  is  had,  the  mag- 
istrate must  commit  the  defendant  for  examination, 
admit  him  to  bail  or  discharge  him  from  custody  upon 
the  deposit  of  money  as  provided  in  this  Code,  as 
security  for  his  appearance  at  the  time  to  which  the 
examination  is  postponed. 

863.  (§  151.)  The  commitment  for  examination 
is  made  by  an  indorsement,  signed  by  the  magistrate 
on  the  warrant  of  arrest,  to  the  following  eiFect:  "  The 
within  named  A.  B.  having  been  brought  before  me 
under  this  warrant,  is  committed  for  examination  to 

the  Sheriff  of .*'     If  the  Sheriti'  is  not  present, 

the  defendant  may  be  committed  to  the  custody  of  a 
peace  officer. 

864.  (§  152.)  At  the  examination,  the  magistrate 
nation  Sid  °^^s^  ^^st  read  to  the  defendant  the  depositions  of  the 
SuedT"     witnesses  examined  on  taking  the  information.     He 


On  post- 
ponement, 
defendant 
to  be  com- 
mitted or 
discharge 
on  bait 


Form  of 
commit- 
ment. 


Depositions 

tob< 

on  exami 
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mu3t  also  issue  subpoenas,  subscribed  by  him,  for  wit- 
nesses within  the  State,  required  either  by  the  prose- 
cution or  the  defense. 

865.  (§  153.)  The  witnesses  must  be  examined  Examina- 
in  the  presence  of  the  defendant,  and  may  be  cross-  JJ^^^°®?J®* 
examined  in  his  behalf.  SeSSdantf 

etc. 

866.  (§  159.)     When  the  examination  of  witnesses  ^xamina- 

^  ^  tion  of 

on  the  part  of  the  people  is  closed,  any  witnesses  the  defendant's 
defendant  may  produce  must  be  sworn  and  examined. 

867.  (§  160.)     While  a  witness  is  under  examina-  Exclusion 

and  separa- 
tion, the  magistrate  may  exclude  all  witnesses  who  tionof 

'  o  */  witnesses. 

have  not  been  examined.  He  may  also  cause  the  wit- 
nesses to  be  kept  separate,  and  to  be  prevented  from 
conversing  with  each  other  until  they  are  all  examined. 

868.  (§  161.)  The  magistrate  must  also,  upon  the  Who  may 
request  of  the  defendant,  exclude  from  the  examination  at  the 

•*■  '  exar™" 

every  person  except  his  clerk,  the  prosecutor  and  his  *^°'*- 
counsel,  the  Attorney  General,  the  District  Attorney 
of  the  county,  the  defendant  and  his  counsel,  and  the 
officer  having  the  defendant  in  custody. 

Note.— The  object  of  this  section  is  to  cany  out 
more  fully  the  spirit  of  Sec.  867.  The  policy  of  the 
statute  has  always  been  to  prevent  the  concocting  of  a 
charge  against  the  defendant  upon  collusive  or  false 
testimony.  The  magistrate,  with  this  view,  may  ex- 
clude witnesses  while  another  witness  is  under  exami- 
nation. The  object  of  that  provision  might  be  wholly 
defeated  if,  though  not  present,  one  witness  might  be 
informed  of  the  testimony  of  another  by  persons  who 
are  present.  Another  advantage  may  result  from  this 
section.  If  tho  examination  is  necessarily  public,  the 
testimony  will  be  spread  before  the  community,  and  a 
state  of  opinion  may  be  created  which  will  render  it 
difficult  to  obtain  an  unprejudiced  jury.  To  guard  the 
rights  of  the  defendant  against  a  secret  examination, 
the  section  provides  that  it  shall  not  be  conducted  in 
private,  unless  at  his  request. 


ezamina- 


2d4 
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869.  (§  162.)  The  testimony  given  by  each  wit- 
ness must  be  reduced  to  writing,  as  a  deposition,  by 
the  magistrate,  or  under  his  direction,  and  authentic 
bated,  in  the  following  form: 

1.  It  must^tate  the  name  of  the  witness,  his  place 
of  residence,  and  his  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness 
and  his  answers  thereto,  each  answer  being  distinctly 
read  to  him  as  it  is  taken  down,  and  being  corrected 
or  added  to  until  it  confonns  to  what  he  declares  is 
the  truth. 

3.  K  a  question  put  be  objected  to  on  either  side 
and  overruled,  or  the  witness  declines  answering  it, 
that  fact,  with  the  ground  on  which  the  question  was 
overruled  or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or 
if  he  refuses  to  sign  it,  his  reason  for  reftising  must  be 
stated  in  writing  as  he  gives  it. 

5.  It  must  be  signed  and  certified  by  the  magistrate. 

Note. — The  Criminal  Practice  Act  of  1851  contained 
a  section  (162)  substantially  the  same  as  the  above.  It 
was  repealed  in  1855  (Stats.  1855,  p.  269),  for  the  reason 
that  it  imposed  too  much  labor  upon  the  examining 
magistrate — a  reason  that  would  be  equally  potential  if 
applied  to  any  provision  of  the  Criminal  Code.  The 
Commissioners  have  restored  the  section  for  many  rea- 
sons: 

1.  The  examination  is  had  in  the  presence  of  the 
defendant,  who  could  exercise  his  right  of  cross-exami- 
nation, and,  therefore,  if  the  witness  afterward  die  or 
cannot  be  found  |in  the  State,  his  evidence  is  available 
to  either  party.  Under  these  provisions,  taken  in  con- 
nection with  Sec.  882,  it  will  seldom  be  necessaiy  to 
detain  a  witness  in  custody. 

2.  The  testimony  taken  by  the  State  is  open  to  the 
inspection  of  the  defendant  or  his  attorney,  and  will  aid 
materially  in  the  preparations  for  trial. 

3.  The  testimony  taken  by  the  defense  enables  the 
District  Attorney,  who  is  seldom  present  at  the  prelim- 
inary examination,  to  prepare  the  case  for  trial. 

4.  The  examination  is  usually  had  at  once;  the  testi- 
mony is  more  reliable ;  and,  when  once  reduced  to 
writing,  precludes  tampering  with  the  witnesses. 
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5.  Eyery  Justice  of  the  Peace  in  the  State  is  an 
examining  mag^istrate,  and  may  hold  a  person  to  answer 
for  any  offense.  The  action  of  a  Justice  of  the  Peace 
is  final  upon  the  question  of  "  sufficient  cause,"  unless 
the  testimony  is  reduced  to  writing,  and  can  be  pre- 
sented to  the  Judge  on  habeas  corpus  as  evidence  that 
there  was  not  *'  sufficient  cause  "  to  believe  the  defend- 
ant guilty  of  the  offense  charged. 

870.  The  magistrate  or  his  clerk  must  keep  the  Depow- 
depositions  taken  on  the   information  or  on  the  ex-  jj^^/^ 
amination,  until  they  are  returned  to  the  proper  Court; 

and  must  not  permit  them  to  be  examined  or  copied 
by  any  person  except  a  Judge  of  a  Court  having  juris- 
diction of  the  oftense,  or  authorized  to  issue  writs  of 
habeas  corpus,  the  Attorney  General,  District  At- 
torney, or  other  prosecuting  attorney,  and  the  defend- 
ant and  his  counsel. 

NoTX. — One  of  the  objects  of  this  section  is  to  keep 
the  evidence  ftx>m  publication  when  the  examination 
has  been  secret,  and  thus  to  prevent,  to  as  great  an 
extent  as  possible,  the  formation  of  a  public  opinion 
that  will  render  the  selection  of  a  jury  matter  of 
difficulty. 

871.  (§  168.)     I^  afker  hearing  the  proofe,  it  ap-  Defendant, 
pears  either  that  no  public  oflfense  has  been  committed  and  how 

^  ^  discharged. 

or  that  there  is  not  suf&cient  cause  to  believe  the  de- 
fendant guilty  of  a  public  offense,  the  magistrate  must 
order  the  defendant  to  be  discharged,  by  an  indorse- 
ment on  the  depositions  and  statement,  signed  by  him, 
to  the  following  effect:  "There  being  no  sufficient 
cause  to  believe  the  within  named  A.  B.  guilty  of  the 
offense  within  mentioned,  I  order  him  to  be  dis- 
charged." 

872.  (§  164.)     K,  however,  it  appears  from  the  ^^•g^ 
examination  that  a  public  offense  has  been  committed,  commit- 
and  there  is  sufficient  cause  to  believe  the  defendant 
guilty  thereof,  the  magistrate  must  indorse  on  the 
depositions  an  order,  signed  by  him,  to  the  following 
effect:     "  It  appearing  to  me  that  the  offense  in  the 
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within  depositions  mentioned  (or  any  offense,  accord- 
ing to  the  fact,  stating  generally  the  nature  thereof), 
has  been  committed,  and  that  there  is  sufficient  cause 
to  believe  the  within  named  A.  B.  guilty  thereof,  I 
order  that  he  be  held  to  answer  to  the  same/' 

Note. — If  it  appear  that  there  is  reasonable  cause  to 
believe  the  accused  guilty  of  an  offense,  though  it  be  a 
different  one  from  that  gpecif.ed  in  the  warrant  of  ar- 
rest, it  is  the  duty  of  the  Magistrate  to  commit  him  for 
the  offense  of  which  he  appears  to  be  guilty. — People 
vs.  Smith,  1  Cal.,  p.  9.  If  the  order  of  commitment 
be  sufficient  in  substance,  it  will  be  held  good  on 
habeas  corpus,  although  it  contain  more  than  is  neces- 
sary.— People  vs.  Smith,  1  Cal.,  p.  9. 

873.  (§  165.)  If  the  offense  is  not  bailable,  the 
following  words  must  be  added  to  the  indorsement: 
"  And  he  is  hereby  committed  to  the  Sheriff  of  the 
County  of .  * ' 


Certificate        874.     (§  166.)     If  the  offense  is  bailable,  and  bail 

of  bail  11 

beinguken  is  taken  by  the  magistrate,  the  following  words  must 
be  added  to  the  indoi'sement:  "and  I  have  admitted 
him  to  bail  on  the  undertaking  hereto  annexed.*' 


Order  for 
bail  on 
commit- 
ment. 


875.  (§  167.)  If  the  offense  is  bailable,  and  the 
defendant  is  admitted  to  bail,  but  bail  has  not  been 
taken,  the  following  words  must  be  added  to  the  order 
indorsed  on  the  deposition:  "and  that  he  is  admitted 

to  bail  in  the  sum  of dollars,  and  is  committed  to 

the  Sheriff  of  the  County  of ,  until  he  gives  such 

bail." 


Commit- 
ment, how 
made  and 
to  whom 
delivered. 


876.  (§  168.)  If  the  magistrate  order  the  defend- 
ant to  be  committed,  he  must  make  out  a  commitment, 
signed  by  him,  with  his  name  of  office,  and  deliver  it, 
with  the  defendant,  to  the  officer  to  whom  he  is  com- 
mitted, or,  if  that  officer  is  not  present^  to  a  peace 
officer,  who  must  deliver  the  defendant  into  the  proper 
custody,  together  with  the  commitment. 
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Note. — A  commitmeDt  for  larceny  must  state  the 
property,  its  owner,  its  value,  the  time  when  and  the 
place  where  the  ofTense  was  committed.  For  rape  it 
must  state  the  person  upon  whom  the  rape  was  com- 
mitted, and  the  use  of  violence. — £x  Parte  Branigan, 
19  Cal.,  p.  133.  On  finding  a  commitment  illegal,  if  it 
appear  that  the  party  is  guilty  of  an  offense,  the  Court 
will  not  discharge  him  without  allowing  time  for  his 
arrest  hy  proper  authority. — Ex  Parte  Crandall,  2  Cal., 
p.  144. 

877.  (§  169.)     The  commitment  must  be  to  the  Form  of 

^  ^  commit- 

following  effect:  »»«°^ 

County  op (as  the  case  may  be). 

Tfie  People  of  the  State  of  California  to  the  Sheriff  of 
the  County  of ; 

An  order  having  been  this  day  made  by  me,  that 
A.  B.  be  held  to  answer  upon  a  charge  of  (stating 
briefly  the  natm*e  of  the  offense,  and  giving  as  near  as 
may  be  the  time  when  and  the  place  where  the  same 
was  committed),  you  are  commanded  to  receive  him 
into  your  custody  and  detain  him  until  he  is  legally 
discharged. 

Datea  this day  of ,  eighteen . 

NoTK. — See  note  to  Sec.  876. 

878.  (§  170.)     On  holding  the  defendant  to  answer,  undertak- 
the  maffistrate  may  take  from  each  of  the  material  witnesses 

*^  to  appear, 

witnesses  examined  before  him  on  the  part  of  the  ho**w^k°en 
people  a  written  undertaking,  to  the  effect  that  he  wnll 
appear  and  testify  at  the  Court  to  which  the  deposi- 
tions and  statements  are  to  be  sent,  or  that  he  will  for- 
feit the  sum  of  five  hundred  dollars. 

870.     (§  171.)     When  the  magistrate  or  a  Judge  of  sectintyfor 
the  Court  in  which  the  action  is  pending  is  satisfied,  anceoP 

^  witnesses, 

by  proof  on  oath,  that  there  is  reason  to  believe  that  J^d  how 
any  such  witness  will  not  appear  and  testify  unless  '®<i^®^ 
security  is  required,  he  may  order  the  witness  to  enter 
into  a  written  undertaking,  with  sureties,  in  such  sum 
as  he  may  deem  proper,  for  his  appearance  as  specified 
in  the  preceding  section. 

Note.— Stats.  1870,  p.  787.    But  see  Sees.  865,  869, 

and  882,  and  Subd.  1  of  note  to  Sec.  869. 
38 


298 


Penal  Codb. 


Infants  and      880.     (§  172.)     In&nts  and  married  women,  who 

married 

women  are  material  witness  aeainst  the  defendant,  may  be 

may  be  ^  ^  *f 

JJ^j^*^  required  to  procure  sureties  for  their  appearance,  as 

iecunty.  provided  in  the  last  section. 

witnewea        881.     (§  173.)     If  a  witness,  required  to  enter  into 

to  be 

committed  an  Undertaking:  to  appear  and  testify,  either  with  or 

on  refusal  ®  ^^  "^ ' 

Mc?fritjr  without  sureties,  refuses  compliance  with  the  order  for 

SppmS.'  that  purpose,  the   magistrate  must  commit  him  to 

"*"**  prison  until  he  complies  or  is  legally  discharged. 


Witness 
nnable 
to  give 
Bocarity 
may  be  con- 
ditionally 
examined. 


Not  appli- 
cable tu 
prosecutor 
or 
accomplice. 


882.  (§§  174,  175.)  When,  however,  it  satisfec- 
torily  appears,  by  examination  on  oath  of  the  witness, 
or  any  other  person,  that  the  witness  is  unable  to  pro- 
cure sureties,  he  may  be  forthwith  conditionally  ex- 
amined on  behalf  of  the  people;  such  examination 
must  be  by  question  and  answer,  and  conducted  in  the 
same  manner  as  the  examination  before  a  committing 
magistrate  is  required  by  this  Code  to  be  conducted, 
and  the  witness  thereupon  be  discharged;  but  this 
section  does  not  apply  to  the  prosecutor  or  to  an 
accomplice  in  the  commission  of  the  offense  charged. 

NoTB. — See  Sec.  869,  and  note,  Subd.  1. 


Magistrate       883.     (§  176.)     When  a  magistrate  has  discharged 
deposi-        a  defendant,  or  has  held  him  to  answer,  he  must  re- 

tions,  etc.,  '  ' 

tothecourt  turn,  without  delay,  to  the  Clerk  of  the  Court  at  which 
the  defendant  is  required  to  appear,  the  warrant,  if 
any,  the  depositions,  and  all  undertakings  of  bail,  or 
for  the  appeai'ance  of  witnesses  taken  by  him. 
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TITLE  TV. 

OF  PBOCEEDINGS  AFTER   COMMITMENT  AND  BEFORE 

INDICTMENT. 

Chapter    I.  Preliminary  provisions. 

II.  Formation  of  the  Grand  Jury. 
m.  Powers  and  duties  of  a   Grand  Jury. 
IV.  Presentment  and   proceedings  thereon. 


CHAPTER  I. 

PRELIMINARY   PROVISIONS. 


Section  888.  What  prosecutions  must  be  by  indictment. 

889.  What  by  accusation  or  information. 

890.  Indictments  and  accusations,  in  what  Court  found. 

888.  (§  177.)     All  public  offenses  triable  in  the  what  pros- 

,  eoutions 

Distnct  and  County  Courts,  must  be  prosecuted  by  ™2|^*^gn? 
indictment,  except  as  provided  in  the  next  section. 

Note.— Stats.  1863,  p.  158. 

889.  (§  178.)     When  the  proceedings  are  had  for  whatb^ 

,  X  o  accusation 

the  removal  of  district,  county,  municipal,  or  town-  orinforma- 
ship  officers,  they  may  be  commenced  by  an  accusa- 
tion or  information,  in  writing,  as  provided  in  Sections 
758  and  772. 

Note.— stats.  1853,  p.  40;  1851,  p.  212. 

890.  (§  179.)     All    accusations    against    district,  indict- 

xnents  and 

county,  municipal,  and  township  officers,  and  all  in-  y^^^'^: 
dictments,  must  be  found  in  the  County  Court.  founV^*^ 

Note.— Stats.  1863,  p.  158. 
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CHAPTER  n. 


FORMATION  OP  THE  GRAND  JURY. 


Who  may 
challenge 
the  panel 
or  an 

individaal 
juror. 


Cau^e  of 
challenge 
to  a  paneL 


Section  894. 
895. 
896. 
897. 
898. 
899. 
900. 
901. 
902. 
903. 
904. 
905. 
906. 
907. 
908. 
909. 
910. 


Who  may  challenge  the  panel  or  an  individual  juror. 

Cause  of  challenge  to  a  panel. 

Cause  of  challenge  to  an  individual  grand  juror. 

Manner  of  taking  and  trying  challenges. 

Decision  upon  challenges. 

Effect  of  allowing  a  challenge  to  a  panel. 

Effect  of  allowing  challenge  to  an  individual  juror. 

Objections  can  only  be  taken  by  challenge. 

Appointment  of  a  foreman. 

Oath  of  foreman. 

Oath  of  other  grand  jurors. 

Charge  of  the  Court. 

Retirement  of  the  Grand  Jury.    Discharge  of. 

Special  Grand  Jury. 

Order  for  special  Grand  Jury. 

Order,  how  executed. 

Special  Grand  Jury,  how  formed. 


894.  (§  181.)  The  people,  or  a  pereon  held  to 
answer  a  charge  for  a  public  offense,  may  challenge 
the  panel  of  a  Grand  Jury,  or  an  individual  juror. 

895.  (§  182.)  A  challenge  to  the  panel  may  be 
interposed  for  one  or  more  of  the  following  causes 
only: 

1.  That  the  requisite  number  of  ballots  was  not 
drawn  from  the  jury  box  of  the  county; 

2.  That  notice  of  the  drawing  of  the  Grand  Jury 
was  not  given; 

3.  That  the  drawing  was  not  had  in  the  presence  of 
the  officers  designated  by  law. 

Note.— Challenges  to  the  panel  must,  if  the  defend- 
ant has  been  held  to  answer  before  that  time,  be  taken 
before  the  Grand  Jury  is  made  up  and  sworn. — People 
vs.  Moice,  15  Cal.,  p.  329;  People  vs.  Beatty,  14  Cal., 
p.  560;  People  vs.  Romero,  18  Cal.,  p.  89;  People  vs. 
Arnold,  15  Cal.,  p.  476;  People  vs.  Henderson,  28  Cal., 
p.  405;  People  vs.  Roberts,  6  Cal.,  p.  214.  But  if  the 
defendant  had  not  been  held  to  answeY  before  the  Grand 
Jury  was  impaneled,  he  may  challenge  the  panel  on 


individoal         i  5|  "7^^ 
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his  arraignment.— People  vs,  Beatty,  14  Cal.,  p.  566. 
A  defendant  not  held  to  answer  before  the  finding  of 
an  indictment  is  entitled,  on  motion,  to  have  the  indict- 
ment set  aside  when  it  is  shown  that  he  had  at  the  time 
the  Grand  Jury  was  impaneled  a  good  ground  of  chal- 
lenge to  one  or  more  of  the  Grand  Jurors  who  found 
the  indictment.  Upon  this  motion  it  is  the  duty  of  the 
Court  to  anord  the  accused  every  facility,  by  granting 
process  to  secure  the  presence,  for  examination,  of  each 
of  the  jurors  challenged,  and  other  witnesses  neces- 
sary.— People  vs.  Turner,  39  Cal.,  p.  377.  If  it  is 
shown  that  certain  persons  who  had  been  drawn  as 
Grand  Jurors  were  excused  by  the  Court,  'it  will  be 
presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  Court  did  not  excuse  such  persons  without  a 
legal  cause.— People  vs.  Millsaps,  35  Cal.,  p.  47. 

896.     (§  183.)     A  challensce  to  an  individual  Grand  Cause  of     /I. ,,  0 

challenge    {^^^'*  ^»^ 

Juror  may  be  interposed  for  one  or  more  of  the  follow-  to  an, 

"  ^  indivi 

ing  causes  only:  grand  juror 

1.  That  he  is  a  minor. 

2.  That  he  is  an  alien. 

3.  That  he  is  insane. 

4.  That  he  is  prosecutor  upon  a  charge  against  the 
defendant. 

6.  That  he  is  a  witness  on  the  part  of  the  prosecu- 
tion, and  has  been  served  with  process  or  bound  by  an 
undertaking  as  such. 

6.  That  he  has  formed  or  expressed  an  unqualified 
opinion  or  belief  that  the  defendant  is  guilty  or  not 
guilty  of  the  offense  charged;  but  a  hypothetical  opin- 
ion, founded  on  hearsay  or  information  supposed  to  be 
true,  unaccompanied  with  malice  or  ill  will,  shall  not 
disqualify  a  juror  or  be  a  cause  of  challenge. 

7.  That  a  state  of  mind  exists  on  his  part  in  refer- 
ence to  the  case,  or  to  either  party,  which  satisfies  the 
Court  that  he  cannot  act  impartially  and  without  preju- 
dice to  the  substantial  rights  of  the  party  challenging. 

Note. — Subdvision  7  is  added  to  Sec.  183  of  the 
Criminal  Practice  Act  of  1851,  as  amended. — Stats. 
1870,  p.  786.  It  stands  upon  the  same  footing  of  reason 
and  justice  as,  and  covers  cases  that  may  not  fall 
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O   Manner  of 
4.,   ..  taking  and 
trying 
ohallongefl. 


within,  Subdivision  6.  If  the  defendant  has  been  held 
to  answer,  the  challenge  must  be  taken  before  the 
Grand  Jury  is  sworn. — People  vs.  Moice,  15  Cal.,  p. 
829;  People  vs.  Hidden,  32  Cal.,  p.  445;  see  note  to 
8ec.  895. 

897.  (§  184.)  The  challenges  mentioned  in  the 
last  three  sections  may  be  oral,  and  must  be  entered 
upon  the  minutes,  or  taken  down  by  the  reporter,  and 
tried  by  the  Court  in  the  same  manner  as  challenges 
in  the  case  of  a  trial  jury,  which  are  triable  by  the 
Court. 


Deeision  898.     (§  185.)     The  Court  must  allow  or  disallow 

chaUengos.   the  challenge,  and  the  Clerk  must  enter  its  decisions 
upon  the  minutes. 


BiFectof 
allowing  a 
ofaallonge 
to  a  paneL 


Effeetof 

allowing 

challonge 

to  an 

indiFidual 

juror. 


899.  (§  186.)  If  a  challenge  to  the  panel  is  allowed, 
the  Grand  Jury  are  prohibited  from  inquiring  into  the 
charge  against  the  defendant,  by  whom  the  challenge 
was  interposed.  If,  notwithstanding,  they  do  so,  and 
find  an  indictment  against  him,  the  Court  must  direct 
it  to  be  set  aside. 

900.  (§§  187,  188.)  If  a  challenge  to  an  individual 
Grand  Juror  is  allowed,  he  cannot  be  present  or  take 
part  in  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations of  the  Grand  Jury  thereon.  The  Grand  Jury 
must  inform  the  Court  of  a  violation  of  this  section, 
and  it  is  punishable  by  the  Court  as  a  contempt. 

Note. — ^If  there  is  more  than  one  person  in  custody, 
awaiting  the  action  of  the  Grand  Jury,  and  the  jury  is 
disqualified  from  passing  upon  the  case  of  one  by  reason 
of  a  sufficient  portion  of  its  members  having  formed 
an  opinion  of  his  guilt,  it  may  nevertheless  pass  upon 
the  cases  of  the  others. — People  vs.  Manahan,  32  Cal., 
p.  68.  An  indictment  for  murder  can  be  legally  found 
by  thirteen  members  of  a  Grand  Jury  com])05ed  of 
sixteen  persons,  three  of  the  number  having  been 
challenged  by  the  defendant  and  excused  by  the  Court 
from  the  examination  of  the  charge.— People  vs.  Gate- 
wood,  20  Cal.,  p.  146;  see,  also,  People  vs.  Butler,  8 


Pbnal  Codb.  808 

Gal.,  p.  435.  An  Indictment  is  not  vitiated  because  one 
of  the  Grand  Jurors,  who  has  been  challenged  and 
excluded  from  the  deliberations  of  the  case,  appears  in 
Ck>urt  with  the  other  jurors  when  the  indictment  is  pre- 
sented.— People  vs.  Gatewood,  20  Gal.,  p.  146. 

901.  (§189.)    A  person  held  to  answer  to  a  charge  objections 
for  a  public  oflfense  can  take  advantage  of  any  objec-  taken  by 
Hon  to  the  panel  or  to  an  individual  Grand  Juror  in  no 

other  mode  than  by  challenge. 

902.  (5  190.)     From   the   persons  summoned  to  Appoint- 
serve  as  Grand  Jurors  and  appearing,  the  Court  must  foreman, 
appoint  a  foreman.     The  Court  must  also  appoint  a 
foreman  when  the  person  already  appointed  is  excused 

or  discharged  before  the  Grand  Jury  is  dismissed. 

Note. — It  is  not  material  that  the  appointment  of 
the  foreman  should  he  entered  on  the  miilutes  of  the 
Court  if  the  indictment  is  indorsed  hy  the  foreman  and 
returned  to  the  Court. — People  vs.  Roberts,  6  Cal.,  p. 
214. 

903.  (§  191.)     The  following  oath  must  be  admin-  Oathof     u^^«  ^ 
istered  to  the  foreman  of  the  Grand  Jury:  "You,  as  Jt^U- 
foreman  of  the  Grand  Juiy,  shall  diligently  inquire 

into  and  true  presentment  make  of  all  public  oflfenses 
against  the  people  of  this  StSate,  committed  or  triable 
within  this  county,  of  which  you  shall  have  or  can 
obtain  legal  evidence.  You  shall  present  no  person 
through  malice,  hatred,  or  ill  will,  nor  leave  any  unpre- 
sented  through  fear,  fevor,  or  affection,  or  for  any 
reward  or  the  promise  or  hope  thereof^  but  in  all 
your  presentments  you  shall  present  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  according  to 
the  best  of  your  skill  and  understanding,  so  help  you 
God." 

904.  (§  192.)    The  following  oath  must  be  imme-  oathof 
diately  thereupon  administered  to  the  other  Grand  jiuon. 
Jurors  present:  "The  same  oath  which  your  foreman 

has  now  taken  before  you  on  his  part,  you  and  each  of 
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Charge  of 
theCoori. 


RetironioDt 
of  the 
Grand 
Jury. 

Discharge 
of. 


Special 

Qrand 

Jury. 


Order  for 
special 
Grand 
Jury. 


Order,  how 
executed. 


Special 
Grand 
Jury,  how 
formed. 


you  shall  well  and  truly  observe  on  your  part,  so  help 
you  God." 

005.  (§  193.)  The  Grand  Jury  being  impaneled 
and  sworn,  must  be  charged  by  the  Court.  In  doing 
so,  the  Court  must  give  them  such  information  as  it 
may  deem  proper,  or  as  is  required  by  law,  as  to  their 
duties,  and  as  to  any  charges  for  public  oiFenses 
returned  to  the  Court  or  likely  to  come  before  the 
Gmnd  Jury. 

G06.  (§§  194,  195.)  The  Grand  Jury  must  then 
retire  to  a  private  room  and  inquire  into  the  oiFenses 
cognizable  by  them.  On  the  completion  of  the  busi- 
ness before  them,  they  must  be  discharged  by  the 
Court;  but,  whether  the  business  is  completed  or  not, 
they  are  discharged  by  the  final  adjournment  of  the 
Court.  • 

007.  (§  196.)  If  an  offense  is  committed  during 
the  sitting  of  the  Court,  after  the  discharge  of  the 
Grand  Jury,  the  Court  may,  in  its  discretion,  direct 
an  order  to  be  entered  that  the  SheriflF  summon 
another  Grand  Jury. 

008.  (§  197.)  The  order  must  require  the  Sheriff 
to  summon  sixteen  persons,  qualified  to  serve  as  Grand 
Jurors,  to  appear  at  a  time  specified,  and  a  copy 
thereof  under  the  seal  of  the  Court,  must,  by  the 
Clerk,  be  delivered  to  the  Sheriff. 

000.  (§  198.)  The  Sheriff  must  execute  the  order 
and  return  it,  with  a  list  of  names  of  the  persons  sum- 
moned. 

010..  (§  199.)  At  the  time  appointed  the  list  must 
be  called  over,  and  the  names  of  those  in  attendance 
be  written  by  the  Clerk  on  separate  ballots  and  put 
into  a  box,  fi'om  which  a  Grand  Jury  must  be  drawn. 
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CHAPTER  HL 

POWERS   AND  DUTIES   OF   A   GRAND  JURY. 

Sectiok  915.  Powers  of  Grand  Jury. 

916.  Presentment  defined. 

917.  Indictment  defined. 

918.  Foreman  may  administer  oaths. 

919.  Evidence  receivable  before  the  Grand  Jury. 

920.  Grand  Jury  not  bound  to  hear  evidence  for  the  defend- 

ant, but  may  order  explanatory  evidence,  etc. 

921.  Defp'ee  of  evidence  to  warrant  indictment. 

922.  Grand  Jurors  must  declare  their  knowledge  as  to  com- 

mission of  public  offense. 

923.  Must  inquire  into  cases  of  persons  imprisoned,  etc. 

924.  Entitled  to  access  to  public  prison,  etc. 

925.  When  and  ftom  whom  they  may  ask  advice,  and  who 

may  be  present  during  their  sessions. 
*    926.  Secrets  of  Grand  Jury  to  be  kept,  except,  etc. 

927.  Grand  Juror  not  to  be  questioned  for  his  conduct,  ex- 
cept, etc. 

915.  (§  206.)     The  Grand  Jury  must  inquire  into  Po^«|»of 
all  public  offenses  committed  or  triable  within  the  •^*»^- 
county,  and  present  them  to  the  Court,  either  by  pre- 
sentment or  by  indictment. 

Note. — The  Grand  Jury  may  inquire  into  all  offenses 
committed  within  the  county  not  barred  by  the  Statute 
of  Limitations. — People  vs.  Beatty,  14  Cal.,  p*  566. 

916.  (§  207.)     A  presentment  is  an  informal  state-  Present- 
ment in  writing,  by  the  Grand  Jury,  representing  to  defined, 
the  Court  that  a  public  offense  has  been  committed 
which  is  triable  in  the  county,  and  that  there  is  rea- 
sonable ground  for  believing  that  a  particular  individ- 
ual named  or  described  therein  has  committed  it. 

917.  (§  206.)     An  indictment  is  an  accusation  in  indiot- 

,  .  '  ment 

writing,  presented  by  the  Grand  Jury  to  a  competent  defined. 

Court,  charging  a  person  with  a  public  offense. 

* 

918.  (§  208.)    The  foreman  may  administer  an  oath  Foreman 

A  may 

to  any  witness  appearing  before  the*  Grand  Jury.  *f5^|*^" 

39 
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Erideoee 
receivable 
before  the 
Grand 
Jury. 


Grand  Jury 
not  bound 
to  hear 
eridenoe 
for  the 
defendant, 
bat  may 
order  ex- 
planatory 
evidence, 
etc 


Beffreeof 
eriaence  to 
warrant 
indietment 


Grand 

Jurors 

must 

declare 

their 

knowledge 

as  to 

commission 

of  pnblio 

offense. 


919.  (§§  209,  210.)  In  the  investigation  of  a  charge 
for  the  purpose  of  either  presentment  or  indictment,  the 
Grand  Jury  can  receive  no  other  evidence  than  such  as 
is  given  by  witnesses  produced  and  sworn  before  them^ 
or  furnished  by  legal  documentary  evidence,  or  the 
deposition  of  a  witness  in  the  cases  mentioned  in  the 
third  subdivision  of  Section  686.  The  Grand  Jury  caa 
receive  none  but  legal  evidence,  and  the  best  evidence 
in  degree,  to  the  exclusion  of  hearsay  or  secondary  evi- 
dence. 

Note. — ^Depoeitions  taken  before  a  magistrate  upcm 
the  examination  of  the  accused  may  be  used  before  the 
Grand  Juiy.—People  vs.  Steuart,  4  Cal.,  p.  218.  The 
defendant  may  testify  before  the  Grand  Jury. — People 
vs.  King,  28  Cal.,  p.  265. 

920.  (§  211.)  The  Grand  Jury  is  not  bound  to  hear 
evidence  for  the  defendant;  but  it  is  their  duty  to  weigh 
all  the  evidence  submitted  to  them,  and  when  they 
have  reason  to  believe  that  other  evidence  within  their 
reach  will  explain  away  the  charge,  they  should  order 
such  evidence  to  be  produced,  and  for  that  purpose 
may  require  the  District  Attorney  to  issue  process  for 
the  witnesses. 

921.  (§  212.)  The  Grand  Jury  ought  to  find  an 
indictment  when  all  the  evidence  before  them,  taken 
together,  if  unexplained  or  uncontradicted,  would,  in 
their  judgment,  warrant  a  conviction  by  a  trial  jury. 

Note. — When  all  the  evidence  before  the  Grand  Juiy 
taken  together  is  such  as  in  the  judgment  of  the  jurors 
would,  if  unexplained  or  uncontradicted,  warrant  a  con- 
Tiction,  an  indictment  ought  to  be  found;  but  if  sudi 
evidence  would  not  warrant  such  conviction,  an  indict- 
ment ought  not  to  be  found. — People  vs.  Linder,  19 
Gal.,  p.  639.  The  Grand  Juiy  are  not  to  detennine  the 
degree  of  murder. — People  vs.  Kichol,  84  Cal.,  p.  211. 

922.  (§  218.)  If  a  member  of  a  Grand  Jury  knows, 
or  has  reason  to  believe,  that  a  public  offense,  triable 
within  the  county,*  has  been  committed,  he  must  de- 
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clare  the  same  to  his  fellow  jurors,  who  must  there- 
upon investigate  the  same. 

923.  (§  214.)     The  Grand  Jury  must  inquire  into  Must 

...  ..  iiiQuiro  into 

the  case  of  every  person  imprisoned  in  the  jail  of  the  oaaos  of 
county  on  a  criminal  charge  and  not  indicted;   into  on^^*^ 
the  condition  and  management  of  the  public  prisons 
within  the  county;  and  into  the  willful  and  corrupt 
misconduct  in  office  of  public  officers  of  every  descrip- 
tion within  the  county. 

924.  (§  215.)     They  are  also  entitled  to  free  access,  Entittodto 

BCC688  to 

at  all  reasonable  times,  to  the  public  prisons,  and  to  poW»« 
the  examination,  without  charge,  of  all  public  records 
within  the  county. 

925.  (§  216.)     The  Grand  Jury  may,  at  arf  reason-  whon  itsd 

^  '  ^  ** '  from  whom 

able  times,  ask  the  advice  of  the  Court,  or  the  Judffe  t^fy  ^v 

'  ?  o       ask  advioe, 

thereof  or  of  the  District  Attorney;  but  unless  such  ^i^be** 
advice  is  asked  the  Judge  of  the  Court  must  not  be  Sarin? 

thoir 

present  during  the  sessions  of  the  Grand  Jury.  The  seaaioM. 
District  Attorney  of  the  county  may  at  all  times 
appear  before  the  Grand  Jury  for  the  purpose  of 
giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses 
before  them  whenever  they  or  he  thinks  it  necessary; 
but  no  other  person  is  permitted  to  be  present  during 
the  sessions  of  the  Grand  Jury  except  the  members 
and  witnesses  actually  under  examination,  and  no  per- 
son must  be  permitted  to  be  present  during  the  ex- 
pression of  their  opinions  or  giving  their  votes  upon 
Any  matter  before  them. 

KoTE.— State.  1863,  p.  168,  Seo.  6. 

Stats.  1871-2,  p.  640. 

An  Act  in  relation   to  interpreters  be/ore  Grand 

Juries, 

[ApproFed  March  28, 1873.] 

[Enacting  clause.] 

Sectiok  1.    The  Grand  Juiy  or  District  Attorney 
may  require,  by  subpoena,  the  attendance  of  any  person 
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Seoretfl  of 
OrandJnry 
to  be  kept, 
except,  ete. 


Qrand 
Juror 
not  to  be 
auestioned 
for  his 
conduct, 
except,  etc. 
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before  the  Grand  Jury  as  interpreter;  and  the  inter- 
preter may  be  present  at  the  examination  of  witnesses 
before  the  Grand  Jury. 

Sec.  2.  This  Act  shall  be  in  force  from  and  after 
its  passage. 

926.  (§§  217,  218.)  Every  member  of  the  Grand 
Jury  must  keep  secret  whatever  he  himself  or  any 
other  Grand  Juror  may  have  said,  or  in  what  manner 
he  or  any  other  Grand  Juror  may  have  voted  on  a 
matter  before  them;  but  may,  however,  be  required 
by  any  Court  to  disclose  the  testimony  of  a  witness 
examined  before  the  Grand  Jury,  for  the  purpose  of 
ascertaining  whether  it  is  consistent  with  that  given 
by  the  witness  before  the  Court,  or  to  disclose  the 
testimony  given  before  them  by  any  person,  upon  a 
charge  %gain8t  such  person  for  perjury  in  giving  his 
testimony  or  upon  trial  therefor. 

NoTK. — The  obligation  of  secrecy  is  imposed  on 
Grand  Jurors  for  the  benefit  of  the  public,  and  not  for 
the  benefit  of  witnesses  before  them.  It  follows,  there- 
fore, that  such  witnesses  cannot  take  advantage  of  this 
obligation  in  a  criminal  prosecution  against  them. — 
People  vs.  Young,  31  Cal.,  p.  663. 

927.  (§  219.)  A  Grand  Juror  cannot  be  ques- 
tioned for  anything  he  may  say  or  any  vote  he  may 
give  in  the  Grand  Jury  relative  to  a  matter  legally 
pending  before  the  jury,  except  for  a  peijuiy  of  which 
he  may  have  been  guilty,  in  making  an  accusation  or 
giving  testimony  to  his  fellow  jurors. 


CHAPTER  IV. 


PRESBNTMBNT  AND   PROCEBDINGS    THEREON. 

Section  981.  Presentment  must  be  by  twelve  Grand  Jurors,  etc. 

932.  Must  be  presented  to  the  Court  and  filed. 

933.  If  the  facts  stated  in  the  presentment  constitute  a  public 

ofiTense,  the  Court  must  direct  a  bench  warrant. 
984.  Bench  warrant,  by  whom  and  how  issued. 
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Skction  935.  Form  of  bench  warrant. 

936.  Bench  warrant,  how  served. 

087.  Proceedinpfs  of  magistrate  on  defendant  being  brought  | 

before  him.  * 

931.  (§  220.)     A  presentment  cannot  be  found  Present- 

mentmast 

without  the   concurrence  of   at  least  twelve   Grand  l>«^y 

twelve 

Jurors.    When  so  found  it  must  be  signed  by  the  jJJJ^,  etc. 
foreman. 

932.  (§  221.)     The  presentment,  when  found,  must  Must  be 

m  ■  presented 

be  presented  by  the  foreman,  in  presence  of  the  Gmnd  *^y^g&"'' 
Jury,  to  the  Court,  and  must  be  filed  with  the  Clerk. 

'^^  ^  ,  If  the  facts 

stated  in 

933.  (§  224.)  If  the  facts  stated  in  the  present-  JJXSit 
ment  constitute  a  public  offense,  triable  in  the  county,  S^Sbii?* 
the  Court  must  direct  the  Clerk  to  issue  a  bench  war-  court  must 

direct  & 

rant  for  the  arrest  of  the  defendant.  bench 

warrant. 

934.  (§  225.)     The  Clerk,  on  the  application  of  the  Bench 
Judge  or  District  Attorney,  may  accordingly,  at  any  ^J^'^^^™ 
time  after  the  order,  whether  the  Court  be  sitting  or  "^"®^ 
not,  issue  a  bench  warrant,  under  his  signature  and 
the  seal  of  the  Court,  into  one  or  more  counties. 

935.  (§  226.)     The  bench  warrant,  upon  present-  Form  of 

^  ^  '       i  X  bench 

ment,  must  be  substantially  in  the  following  form:         warrant. 

County  of . 

The  People  of  the  State  of  California  to  any  Sheriffs 
Constable^  Marshal^  or  Policevian  in  this  State: 

A  presentment  having  been  made  on  the day 

of ,  eighteen  ,  to  the  County  Court  of  the 

County  of ,  charging  C.  D.  with  the  crime  of 

(designating  it  ffenemlly),  you  are  therefore  com- 
manded forthwith  to  arrest  the  above  named  C.  ^. 
and  take  him  before  E.  F.,  a  magistrate  of  this 
county;  or,  in  case  of  his  absence  or  inability  to  act, 
before  the  nearest  and  most  accessible  magistrate  in 
this  county. 

Given  under  my  hand,  with  the  seal  of  said  Court 
affixed,  this day  of ,  A.  D.  eighteen . 

By  order  of  the  Court. 

[seal.]  •  G.  H.,  Clerk. 

Note.— stats.  1863,  p.  159,  Sec.  8. 
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Bench  936.     (§  227.)     The  bench  warrant  may  be  served 

w  ftnr  nil  .f 

howseired  in  any  county,  and  the  officer  semng  it  must  proceed 
thereon  as  upon  a  warrant  of  arrest  on  an  information, 
except  that  when  served  in  another  county,  it  need  not 
be  indorsed  by  a  magistrate  of  that  county. 

^e|d-         937.     (§  228.)     The  magistrate,  when  the  defend- 

SrSfond-    ^^*  ^®  brought  before  him,  must  proceed  upon  the 

broiSSt*     charges  contained  in  the  presentment,  in  the  same 

manner  as  upon  a  warrant  of  arrest  on  an  mformatioa. 


TITLE  V. 


OP  THE  INDICTMENT. 


Chapter    I.  Finding  and  presentment  of  the  indictment, 
II.  Rules  of  pleading  and  form  of  the  indict- 
ment. 


CHAPTER  I. 


Indict- 
ment most 
be  found 
by  twelve 
{urors, 
indorsed, 
efeo. 


FINDING  AND   PRESENTMENT  OF  THE  INDICTMENT. 

Section  940.  Indictment  must  be  found  by  twelve  jurors,  indorsed, 

etc. 

941.  If  not  found  depositions,  etc.,  must  be  returned  to 

Court,  etc. 

942.  Effect  of  dismissal. 

943.  Names  of  witnesses  inserted  at  foot  of  indictment, 
t               944.  Indictment,  how  presented  and  filed. 

945.  Proceedings  when  defendant  is  not  in  custody. 

940.  (§  229.)  An  indictment  cannot  be  found 
without  the  concuiTence  of  at  least  twelve  Gmnd 
Jurors.  When  so  found  it  must  be  indorsed,  "A  true 
bill,"  and  the  indorsement  must  be  signed  by  the 
foreman  of  the  Grand  Jury.  • 


Pbnal  Code.  811 

NoTB.— In  People  vs.  Boberts,  6  Cal.,  p.  214,  it  wag 
held  that  a  Grand  Jury  must  be  composed  of  not  less 
than  seventeen,  but  that  all  need  not  be  present  at  the 
finding  of  the  indictment,  provided  twelve  were  present 
and  concurring.  The  Code  of  Civil  Procedure,  Sec. 
192,  provides  that  the  Grand  Jury  shall  consist  of  not 
less  than  thirteen  nor  more  than  fifteen.  An  indict- 
ment found  by  a'Grand  Jury  consisting  of  more  than 
fifteen  would  be  void. — People  vs.  Thurston,  5  Cal., 
p.  69. 

941.  (§  230.)    If  twelve  Grand  Jurors  do  not  con-  if  not  found 

^  depontions, 

cur  in  finding  an  indictment  against  a  defendant  who  |^;;^^ 
has  been  held  to  answer,  the  depositions  and  state-  ^Jj^"** 
menty  if  any,  transmitted  to  them  must  be  returned  to 
the  Court,  with  an  indorsement  thereon,  signed  by  the 
foreman,  to  the  effect  that  the  charge  is  dismissed. 

942.  (§  231.)     The  dismissal  of  the  charge  does  B^^wtof 

dismissal. 

not  prevent  its  resubmission  to  a  Grand  Jury  as  often 
as  the  Court  may  direct.  But  without  such  direction 
it  cannot  be  resubmitted. 

943.  (§  232.)     When  an  indictment  is  found,  the  Names  of 

witnesses 

names  of  the  witnesses  examined  before  the  Grand  inwrtod 

at  foot  of 

Jury,  or  whose  depositions  may  have  been  read  before  indictment 
them,  must  be  inserted  at  the  foot  of  the  indictment, 
or  indorsed  thereon,  before  it  is  presented  to  the 
Court. 

KoTE. — If  the  names  of  the  witnesses  are  not  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon, 
before  it  is  presented  to  the  Court,  the  defendant  must 
take  advantage  of  the  omission  at  the  time  of  arraign- 
ment by  motion  to  set  aside  the  indictment.  If  he  does 
not  do  so  the  objection  is  waived. — ^People  vs.  Lopez, 
26  Gal.,  p.  112;  People  vs.  Symonds,  22  Gal.,  p.  84S. 
A  witness  may  be  sworn  and  examined  on  the  trial 
whose  name  is  not  indorsed  on  the  indictment. — ^Peo- 
ple vs.  Symonds,  22  Gal.,  p.  848. 

944.  (§  233.)     An  indictment,  when  found  by  the  indict- 
Grand  Jury,  must  be  presented  by  their  foreman,  in  p'J®^^ 
their  presence,  to  the  Court,  and  must  be  filed  with 

the  Clerk. 
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Note. — It  will  be  presumed  that  an  indictment  was 
presented  to  the  Court  by  the  foreman  of  the  Grand 
Jury  and  in  their  presence,  although  that  fiict  is  not 
indorsed  on  it.  The  indorsement  is  not  essential  to  the 
legal  sufficiency  of  the  indictment. — People  vs.  Law- 
rence, 21  Gal.,  p.  868;  People  vs.  Blackwell,  27  Cal., 
p.  65. 

Proeeed-  945.     (§  234.)    When  an  indictment  is  found  against 

inn  when  ^  ' 

i  noUn***    a  defendant  not  in  custody,  the  same  proceedings  must 
custody.      ^Q  ^^^  ^  g^j.^  prescribed  in  Sections  979  to  984,  inclu- 
sive, against  a  defendant  who  fails  to  appear  for  arraign- 
ment. 

Note.— stats.  1851,  p.  212.  A  party  indicted  for  a 
hailahle  offense,  and  who  is  under  arrest  on  a  bench 
warrant  on  which  an  order  is  indorsed  admitting  him 
to  hail,  is  entitled  to  his  discharjj^e  upon  the  execution 
of  a  recognizance  in  proper  form,  etc. — People  vs.  Pen- 
niman,  37  Cal.,  p.  271. 


CHAPTER  n. 

RULES  OF  PLEADING  AND   FORM   OF  THE  INDICTMENT. 

Section  948.  Form  of  and  rules  of  pleading. 

949.  First  pleading  hy  the  people  is  indictment. 

950.  Indictment,  what  to  contain. 
951  .•  Form  of  indictment. 

952.  Indictment  must  he  direct  and  certain. 

953.  When  defendant  is  indicted  hy  fictitious  name,  etc. 

954.  The  indictment  must  charge  hut  one  offense  and  in  one 

form,  except  where  it  may  he  committed  hy  different 
means. 

955.  Statement  as  to  time  when  offense  was  committed. 

956.  Statement  as  to  person  injured  or  intended  to  he. 

957.  Construction  of  words  used  in  an  indictment. 

958.  Words  used  in  a  statute  need  not  he  strictly  pursued. 

959.  Indictment,  when  sufficient. 

960.  Indictment  not  insufficient  for  defect  of  form  not  tend- 

ing to  prejudice  defendant. 

961.  Presumptions  of  law,  etc.,  need  not  he  stated. 

962.  Judgments,  etc.,  how  pleaded. 

963.  Private  statutes,  how  pleaded. 

964.  Pleading  in  indictment  for  lihel. 
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SxcTiON  965.  Pleading  in  indictment  for  forgery,  where  instrument 

has  been  destroyed  or  withheld  by  defendant. 

9fp,  Pleading  in  an  indictment  for  peijury  or  subornation  of 
peijury. 

967.  Pleading  in  indictment  for  larceny  or  embezzlement. 

968.*  Pleading  in  an  indictment  for  selling,  exhibiting,  etc., 
lewd  and  obscene  books,  etc. 

969.  Previous  conviction  of  another  offense,  how  stated  in 

indictment. 

970.  Indictment   against   several,  one   or   more   may   be 

acquitted. 

971.  Distinction  between  accessory  before  the  fact  and  prin- 

cipal abrogated.    Principals,  how  indicted,  etc. 

972.  Accessory  may  be  indicted  and  tried,  though  principal 

has  not  been. 

948.  (§  235.)     All  the  forms  of  pleadinsr  in  crim-  Form  of 
inal  actions,  and  the  rules  by  which  the  sufficiency  of  ^^  pieadiag 
pleadings  is  to  be  determined,  are  those  prescribed  by 

this  Code. 

Note. — The  criminal  Code  of  this  State  has  worked 
the  same  change  in  pleading  in  criminal  actions  which 
has  been  wrought  by  the  Practice  Act  in  civil  cases. — 
People  vs.  King,  27  Cal.,  p.  607.  The  bench  and  bar 
must  search  the  provisions  of  the  Code  for  the  form 
of  an  indictment  and  for  the  rules  by  which  its  suffi- 
ciency is  to  be  determined  rather  than  in  the  common 
law. — People  vs.  Cronin,  34  Cal.,  p.  191;  People  vs. 
Dick,  37  Cal.,  p.  277j  People  vs.  Ah  Woo,  28  Cal.,  p. 
205;  People  vs.  Murphy,  40  Cal.,  p.  52. 

949.  (§  236.)     The  first  pleading  on  the  part  of  Firrtpiead- 
the  people  is  the  indictment.  Ed&tm'nt 

950.  (§  237.)     The  indictment  must  contain: 

1.  The  title  of  the  action,  specifvinff  the  name  of  infietr 

...  ment,what 

the  Court  to  which  the  indictment  is  presented,  and  toconuin. 
the  names  of  the  parties. 

2.  A  statement  of  the  acts  constituting  the  oifense, 
in  ordinary  and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

Note.— Entitling.— An  indictment  in  the  Courts 

of  San  Francisco  may  be  entitled  either  as  of  the 

County  of  San  Francisco,  or  as  of  the  City  and  County 
40 


i 
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of  San  Francisco.— People  vs.  Beatty,  14  Cal.,  p.  566; 
People  vs.  O'Conner,  17  Cal.,  p.  354. 

Name  ot  thje  Djefekdant. — Indictjaent  against 
James  B.  Boggs,  and  verdict  against  J.  M.  Boggs. 
Held,  that  the  error  in  the  initial  of  the  middle  name 
of  the  defendant  in  the  verdict  was  immaterial. — People 
vs.  Bogge,  20  Cal.,  p.  432;  People  vs.  Lockwood,  6 
Cal.,  p.  205.    See  Sec.  959  and  note. 

Form  of  951.     (§  238.)     It  may  be  substantially  in  the  fol- 

indiotment  ^  '  . 

lowing  fonn: 

The  People  of  the  State  of  California  against  A.  B^ 

in  the  County  Court  of  the  County  of ,  at  its 

I'erra^  A,  D,  eighteen : 

A.  B.  is  accused  by  the  Grand  Jury  of  theOounty 

of ,  by  this  indictment,  of  the  crime  of  (giving  its 

legal  appellation,  such  as  murder,  arson,  or  the  like, 
or  designating  it  as  felony  or  misdemeanor),  committed 

as  follows:    The  said  A.  B.,  on  the day  of , 

A.  D.  eighteen ,  at  the  County  of (here  set 

forth  the  act  or  omission  charged  as  an  oiFense). 

NoTB.— Stats.  1863,  p.  159,  Sec.  9.  As  to  form  of 
indictment  for  murder,  see  People  vs.  Cronin,  34  Cal., 
p.  191. 

Indict-  962.     (§  289.)     It  must  be  direct  and  certain,  as  it 

ment  must  . 

be  direct        TCffards: 
and  oertain        ^ 

1.  The  party  charged; 

2.  The  oflfense  charged; 

3.  The  particular  circumstances  of  the  offense 
charged,  when  they  are  necessary  to  constitute  a 
complete  offense. 

Note. — The  indictment  must  be  direct  and  certain  as 
to  the  party  charged,  the  offense  charged,  and  the  par^ 
ticular  circumstances. — People  vs.  Saviers,  14  Cal.,  p. 
29.    See,  also,  notes  to  Sees.  950  and  969. 

When  953.     (§  240.)     When  a  defendant  is  indicted  by  a 

defendant  ^  r»    i 

is  indicted    fictitious  or  crroncous  name,  and  in  any  stas^e  of  the 

by  fictitious  '  ■• 

name,  etc.  proceedings  his  true  name  is  discovered,  it  must  be 
inserted  in  the  subsequent  proceedings,  referring  to 
the  foct  of  his  being  indicted  by  the  name  mentioned 
in  the  indictment. 


J 
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Note. — This  section  held  constitutional  in  People 
vs.  Kelly,  6  Cal.,  p.  210.  If  the  defendant  is  indicted 
by  a  wrong  name,  and  so  states  when  asked,  and  gives 
his  true  name,  the  true  name  must  be  substituted  and 
all  after  proceedings  be  had  in  that  name. — People  vs. 
Jim  T.,  32  Cal.,  p.  60. 

954.     (§  241.)     The  indictment  must  charee  but  The  indict- (;;;2<^ 

^  '  °  mentmust 

one  offense,  and  in  one  form  only,  except  that  when  onJ^Jg^^^      ^  6 ' 
the  offense  may  be  committed  by  the  use  of  different  JSeform, 
means,  the  indictment  may  allege  the  means  in  the  w^Sreit 
alternative.  oommitted 

NoTK.— If  an  indictment  contains  more  than  one  nfoaM?"°* 
count  it  should  appear  clearly  on  its  face  that  the  mat- 
ters set  forth  in  the  different  counts  are  descriptive  of 
the  same  transaction  or  offense. — People  vs.  Thompson, 
28  Cal.,  p.  214.  An  indictment  wbich  charges  burglary 
mixed  with  larceny,  charges  two  offenses. — People  vs. 
Garnett,  29  Gal.,  p.  622.  An  indictment  against  a  Tax 
Collector  which  states  that  he  received  a  certain  sum 
for  licenses  due  the  State,  and  a  certain  other  sum  for 
licenses  due  the  county,  and  then  charges  him  with  em- 
bezzling the  sum  total,  does  not  charge  two  offenses. — 
Pe9ple  vs.  De  la  Guerra,  28  Cal.,  p.  507.  An  indict- 
ment which  charges  the  defendant  with  having  forged 
an  indorsement  on  a  draft,  and  also  with  having  uttered 
and  passed  the  draft,  knowing  the  forged  indorsement  ^ 
to  have  been  written  thereon,  does  not  charge  two  of- 
fenses.—People  vs.  Frank,  28  Cal.,  p.  507.  If  an  indict- 
ment for  forgery  contains  two  counts,  each  containing 
a  copy  of  the  instrument  alleged  to  have  been  forged, 
it  will  not  in  the  absence  of  an  averment  to  that  effect 
be  presumed  that  each  is  a  copy  of  only  one  and  the 
same  instrument. — People  vs.  Shotwell,  27  Cal.,  p.  S94. 
In  an  indictment  A.  was  charged  with  the  larceny  of 
certain  goods,  and  B.  with  having  feloniously  received 
them,  knowing  them  to  have  been  stolen.  Held,  that 
two  offenses  were  charged,  and  against  different  par- 
ties.— People  vs.  Hawkins,  S4  Cal.,  p.  181.  An  indict- 
ment for  larcen3'  which  in  one  count  charges  the  goods 
stolen  to  be  the  property  of  A.  and  B.,  and  in  another 
to  be  the  property  of  C,  and  in  another  to  be  the  prop- 
erty of  D. ,  is  good.  It  does  not  charge  different  offenses, 
but  the  same  offense  in  different  forms. — People  vs.  Con- 
ner, 17  Cal.,  p.  354.  An  indictment  which  charges  that 
the  defendant  '*  feloniously,  willfully,  and  for  his  own 
gain  did  buy  and  receive**  a  stolen  mule,  does  not 
charge  two  offenses;  the  word  "  receive ''  does  not  make 
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Statement 
A9  to  time 
when 

offense  was 
commit- 
ted. 


the  oifense  less  than,  or  differeDt,  from  buying  the  stolen 
property. — People  vs.  Montejo,  18  Cal.,  p.  38.  An  in- 
dictment charging  a  Tax  Collector  with  having  in  his 
possession,  with  intent  to  circulate,  and  with  actually 
putting  in  circulation  and  issuing  licenses  other  than 
those  authorized  by  law,  does  not  charge  two  offenses. — 
People  V8.  De  la  Guerra,  31  Cal.,  p.  459.  An  indict- 
ment which  charges  an  assault  and  battery  only  as  part 
of,  or  the  mode  of  executing  a  forcible  arrest  and  abduc- 
tion, does  not  charge  two  separate  offenses. — People  vs. 
Ah  Own,  39  Cal.,  p.  604.  An  indictment  for  rape, 
charging  the  offense  and  assault  to  commit  it,  does  not 
charge  two  offenses. — People  vs.  Tyler,  35  Cal.,  p.  553; 
see,  also,  People  vs.  Valencia,  April  Term,  1872.  If 
the  indictment  charges  two  offenses  the  objection  is 
waived,  unless  it  is  taken  by  demurrer. — People  vs. 
GRrnett,  29  Cal.,  p.  622;  People  vs.  Conner,  17  Cal., 
p.  354;  People  vs.  Burgess,  35  Cal.,  p.  115. 

966.  (§  242.)  The  precise  time  at  which  the 
oftense  was  committed  need  not  be  stated  in  the 
indictment;  but  it  may  be  alleged  to  have  been  com- 
mitted at  any  time  before  the  finding  thereof,  except 
where  the  time  is  a  material  ingredient  in  the  offense. 

Note. — See  note  to  Sec.  959  of  this  Code. 

956.  (§  243.)  When  an  offense  involves  the  com- 
mission ofi  or  an  attempt  to  commit,  a  private  injury, 
and  is  described  with  sufloicient  certainty  in  other 
respects  to  identify  the  act,  an  erroneous  allegation  as 
to  the  person  injured,  or  intended  to  be  iiyured,  is  not 
material. 

NoTK. — Where  on  the  trial  for  an  assault  with  in- 
tent to  inflict  bodily  injury  the  proof  shows  a  misnomer 
as  to  the  party  injured,  the  variance  is  not  immaterial, 
unless  there  be  in  the  case  other  circumstances  sufBcient 
to  identify  the  offense. — People  vs.  McNealy,  17  Cal., 
p.  332. 

Construe-         967.     (§  244.*)     The  words  used  in  an  indictment 

tionof  ^  / 

words  used  are  construed  in  their  usual  acceptance  in  common 

in  an  ^ 

indictment,  language,  cxccpt  such  words  and  phrases  as  ai'e  de- 
fined by  law,  which  are  construed  according  to  their 
legal  meaning. 

Note.— People  vs.  Littlefield,  5  Cal.,  p.  355. 


Statemenr 
as  to  penon 
injured  or 
intended 
to  be. 
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958.  (§  245.)    Words  used  in  a  statute  to  define  a  wordsnaerf 

-1^,  .  .        in » statute 

public  offense  need  not  be  strictly  pursued  in  the  in-  J®j!?^^f *^^  ^® 
dictment;  but  other  words  conveying  the  same  mean-  p»*"a»^ 
ing  may  be  used: 

•  Note. — In  charging  an  offense  it  is  not  necessary  to 
follow  strictly  the  language  of  the  statute;  words  con- 
veying the  same  meaning  may  be  used. — People  vs. 
Potter,  35  Cal.,  p.  110. 

959.  (§  246.)     The  indictment  is  sufficient  if  it  indict- 
can  be  understood  therefrom:  sufficient. 

1.  That  it  is  entitled  in  a  Court  having  authority  to 
receive  it,  though  the  name  of  the  Court  be  not 
stated; 

2.  That  it  was  found  by  a  Grand  Jury  of  the  county 
in  which  the  Court  was  held; 

3.  That  the  defendant  is  named,  or,  if  his  name 
cannot  be  discovered,  that  he  is  described  by  a  ficti- 
tious name,  with  a  statement  that  his  true  name  is  to 
the  jury  unknown; 

4.  That  the  offense  was  committed  at  some  place 
within  the  jurisdiction  of  the  Court,  except  where  the 
act,  though  done  without  the  local  jurisdiction  of  the 
county,  is  triable  therein; 

5.  That  the  offense  was  committed  at  some  time 
prior  to  the  time  of  finding  the  indictment; 

6.  That  the  act  or  omission  charged  as  the  offense 
is  clearly  and  distinctly  set  forth  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a 
manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended; 

7.  That  the  act  or  omission  charged  as  the  offense 
is  stated  with  such  a  degree  of  certainty  as  to  enable 
the  Court  to  pronounce  judgment  upon  a  conviction, 
according  to  the  right  of  the  case. 

Note. — 8ubd,  1. — See  Sec.  950,  and  note. 

JShibd,  2. — The  term  of  the  Court  is  well  stated  in  the 
indictment,  when  the  day  on  which  the  indictment  was 
found  is  given. — People  vs.  Beatty,  14  Cal.,  p.  566. 
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AiM.  8. — See  Sec.  950,  and  note. 

8ubd,  4. — Charging  the  commission  of  an  offense  at 
a  certain  city  and  county  which  are  within  the  juris- 
diction of  the  Court,  is  sufficient. — People  vs.  Lafuente, 
6  Cal.,  p.  202.  An  indictment  for  murder  which 
charges  the  offense  to  have  been  committed  in  the  City 
and  County  of  San  Francisco  is  sufficient  to  give  the 
Fourth  District  Court  jurisdiction. — People  vs.  Bobin- 
son,  17  Cal.,  p.  363.  When  property  has  been  stolen 
in  one  county  and  carried  into  another,  the  Jurisdiction 
of  the  offense  is  in  either  county. — People  vs.  Kobles, 
29  Cal.,  p,  421;  People  vs.  Garcia,  25  Cal.,  p.  531.  It 
tlie  offense  charged  consists  of  one  transaction  occur- 
ring partly  in  one  county  and  partly  in  another,  the 
indictment  must  state  the  facts. — People  vs.  Ah  Own, 
S9  Cat.,  p.  604.  The  jurisdiction  over  offenses  com- 
mitted between  the  time  of  the  passage  of  an  Act  cre- 
mating and  the  organization  of  a  new  county  is  in  the 
old  county. — People  vs.  McGuire,  32  Cal.,  p:  140.  An 
accessory  must  be  indicted  and  tried  in  the  county 
where  the  offense  of  the  accessory  was  committed. — 
People  vs.  Hodges,  27  Cal.,  p.  340;  see,  also,  People 
vs.  Stakem,  40  Cal.,  p.  509. 

Subd,  5. — If  the  offenee  is  charged  to  have  been  com- 
mitted on  a  particular  day,  which  day  was  anterior  to 
the  finding  of  the  indictment,  there  is  no  necessity  for 
the  averment  that  the  offense  was  committed  before  the 
finding  of  the  indictment — People  vs.  Lafuente,  6 
Cal.,  p.  202;  People  vs.  Littlefield,  5  Cal.,  p.  355. 

Subds,  6  and  7. — Statement  of  the  Act  or  Omis- 
sion Generally.— The  substantial  facts  necessary  to 
constitute  the  crime  must  appear  in  the  indictment 
with  such  certainty  as  will  enable  a  man  of  ordinaiy 
intelligence  to  understand  what  is  intended,  and  to 
enable  the  Court  to  pronounce  a  proper  judgment;  but 
the  facts  need  not  be  stated  with  the  particularity 
required  at  common  law.— People  vs.  Dolan,  9  Cal.,  p. 
b76;  People  vs.  Rodriguez,  10  Cal.,  p.  50;  People  vs. 
White,  84  Cal.,  p.  183;  People  vs.  Thompson,  4  Cal., 
p.  238;  People  vs.  Murphy,  40  Cal.,  p.  52;  People  vs. 
Williams,  35  Cal.,  p.  671.  It  is  sufficient  if  the  indict- 
ment charges  the  offense  in  the  language  of  the  statute. 
People  vs.  Dolan,  9  Cal.,  p.  576;  People  vs.  Martin,  32 
Cal.,  p.  91;  People  vs.  Cronin,  34  Cal.,  p.  191;  People 
vs.  Savins,  14  Cal.,  p.  29;  People  vs.  Phipps,  39  Cal., 
p.  326;  see,  also,  Sec.  958  of  this  Code.  If  language 
used  in  the  charging  part  of  an  indictment  is  capable 
of  two  interpretations  without  doing  violence  to  its 
terms,  only  one  of  which  imports  a  charge  of  larceny, 
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tJie  indictment  is  not  good.— People  vs.  Willinms,  35 
Cal.,  p.  671.  It  is  not  necessary  that  the  indictment 
should  state  in  terms  that  the  offense  charged  is  a  felony 
or  misdemeanor.  The  legal  appellation  of  the  crime, 
as  given  in  the  statute  defining  the  offense,  must  be 
stated.— People  vs.  War,  20  Cal.,  p.  117.  Where  the 
indictment  fully  sets  forth  the  offense  the  word  *'  feloni- 
ously'*  need  not  be  used.— People  vs.  Olivera,  7  Cal., 
p.  403.  If  a  statute,  in  defining  an  offense,  enumerates 
a  series  of  acts,  either  of  which  separately,  or  all 
together,  may  constitute  the  offense,  all  such  acts  may 
be  charged  in  a  single  count  in  the  indictment.^* 
People  vs.  Frank,  28  Cal.,  p.  507.  If  the  statute  enu- 
merates several  acts  di^unctively  which,  separately  or 
together,  constitute  an  offense,  the  indictment,  if  it 
charges  more  than  one  of  them,  which  it  may  do,  and 
in  the  same  count,  must  do  so  in  the  conjunctive.  This 
rule  has,  however,  no  application  where  the  words  used 
disjunctively  are  synonymous. — People  vs.  Tomlinson, 
35  Cal.,  p.  503.  When  the  concurrence  of  several  acts, 
or  the  doing  of  an  act  under  particular  circumstances, 
is  necessary  to  constitute  the  offense,  the  indictment 
must  state  the  acts  or  circumstances. — People  vs.  Mur- 
phy, 40  Cal.,  p.  52.  An  allegation  charging  the  defend- 
ant as  ^^Superintendent  of  Common  Schools''  is  a  sufiS-  . 
cient  description  of  the  ofiioe,  under  the  Act  of  April  6, 
1863.— People  vs.  Doss,  39  CaL,  p.  428;  see,  also,  Peo- 
ple vs.  Potter,  35  Cal., p.  110.  -An  indictment  under  the 
eighty-ninth  section  of  the  Crimes  and  Punishment 
Act  (Sec.  783  of  this  Code)  for  an  offense  committed  on 
a  vessel  on  her  voyage  in  the  inland  waters  of  this 
State,  must  set  forth  all  the  facts,  giving  the  extra  ter- 
ritorial jurisdiction  under  the  section. — People  vs. 
Dougherty,  7  Cal.,  p.  895.  An  allegation  m  an  indict- 
ment descriptive  of  the  identity  of  what  is  legally 
essential  to  the  defense,  cannot  be  rejected  as  surplus- 
age.—People  vs.  Myers,  20  Cal.,  p.  76.  A  bare  nega- 
tive qualification  need  not  be  averred,  but  must  be 
relied  on  as  matter  of  defense  on  the  trial. — People  vs. 
Nugent,  4  Cal.,  p.  841.  The  allegation  of  a  day 
within  the  period  of  limitation  is  material  whenever 
the  offense  is  sul^t  to  limitation. — People  vs.  Miller, 
12  Cal.,  p.  291.  Matter  avoiding  the  Statute  of  Lim- 
itations must  be  set  out  in  the  indictment  whenever  it 
would  otherwise  appear  that  the  offense  is  barred. — 
People  vs.  Montejo,  18  Cal.,  p.  38. 

Corporate  Nahs,  how  Aversxd.— People  vs. 
Schwartz,  82  CaL,  p.  160;  People  vb«  Potter,  35  Cal., 
p.  110. 
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CoMPAKT  OR  Partnership  Nams,  how  Ayerred. 
See  this  note  under  the  head  "Larceny;**  People  vs. 
Schwartz,  32  Cal.,  p.  160. 

Statement  of  the  Act  or  Omission  in  particu- 
lar OASES. — Altering  Brands. — An  indictment  for— 
which  charges  the  property  as  that  of  an  estatef  is  not 
good;  it  should  charge  that  the  animal  belongs  to  a 
particular  individual,  or  that  the  owner  is  unknown. 

Arson.— See  notes  to  Sees.  447,  451, 452,  454,  of  this 
Code.  An  averment  that  the  defendant  "  feloniously, 
willfully,  and  maliciously  did  bum  and  cause  to  be 
burned,*'  is  sufficient  without  the  statement  in  this 
respect  that  the  defendant  "set  fire.*' — People  vs. 
Myers,  20  Cal.,  p.  76.  The  averment  must  be  direct 
as  to  the  ownership  of  the  property  burned;  therefore 
an  indictment  which  contains  tw^o  averments  as  to  the 
ownership  of  a  dwelling  house,  either  of  which  with- 
out the  other  is  good,  but  which  are  repugnant  to  each 
other,  is  demurable. — People  vs.  Myers,  20  Cal.,  p.  76. 
An  indictment  charging  that  the  defendant  **did  on  a 
cei'tain  day  bum  or  caused  to  be  burned  a  certain 
dwelling  house,'*  is  bad. — People  vs.  Hood,  6  Cal.,  p. 
286. 

Assault  with  a  Deadly  Weapon.— The  weapon 
or  instrument  is  the  gist  of  the  offense,  and  must  be 
alleged  and  found.— People  vs.  Vanard,  6  Cal.,  p.  562. 
An  indictment  accusing  the  defendant  of  **  an  assault 
with  a  deadly  weapon  with  intent  to  inflict  upon  the 
person  of  another  a  bodily  iiyury,  there  appearing  no 
considerable  provocation  therefor,'*  sufficiently  desig- 
nates the  offense. — People  vs.  War,  20  Cal.,  p.  117. 
The  indictment  should  allege  that  the  weapon  was 
deadly,  or  state  such  facts  as  necessarily  show  that  it 
was  deadly. — People  vs.  Jacobs,  29  Cal.,  p.  679.  An 
indictmeftt  charging  the  offense  in  the  following  lan- 
guage is  insufficient:  *'  In  and  upon  one  A.  B.  feloni- 
ously did  make  an  assault  with  a  deadly  weapon,  to  wit: 
a  pistol,  loaded  with  powder  and  ball,  with  intent  then 
and  there  to  kill  A.  B.  without  any  just  cause  or  provo- 
cation, but  with  an  abandoned  and  malignant  heart." 
It  is  not  direct  and  certain  as  to  the  offense  charged, 
and  it  would  be  difficult  to  determine  from  it  whether 
it  intends  to  charge  an  assault  with  intent  to  commit 
murder  or  an  assault  with  a  deadly  weapon.— People 
vs.  Urias,  12  Cal.,  p.  326. 

Assault  with  intent  to  commit  Murder.— 
An  indictment  is  sufficient  if  it  charges  that  the  defend- 
ant feloniously  assaulted  A.,  with  a  pistol  loaded  with 
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powder  and  ball,  with  intent,  of  malice  aforethought,  to 
kill  and  mbrder  A.~People  vs.  English,  30  Gal.,  p.  214. 

BuRGLABT.--See  notes  to  Sees.  459,  460, 461,  and  463 
of  this  Code,  and  People  vs.  Long,  April  Term,  1872. 
Burglary,  under  our  statute,  can  only  be  committed 
with  intent  to  commit  a  felony;  therefore,  an  indict- 
ment charging  an  intent  to  steal  certain  goods,  must 
specify  the  value  of  the  goods  intended  to  be  stolen. — 
People  vs.  Murray,  8  Oal.,  p.  519.  An  indictment  for 
breaking  and  entering  a  house  in  the  night-time,  with 
intent  to  commit  a  larceny,  is  good,  without  charging 
whose  goods  the  defendant  intended  to  steal,  or  that 
there  were  any  goods  in  the  house  which  the  defendant 
could  steal.— People  vs.  Shaber,  32  Cal.,  p.  86.  An 
indictment  lor  **  entering  a  room  or  apartment  with  the 
intention  to  commit  larceny,"  rightly  charges  the  own- 
ership of  the  room  to  be  in  him  who  rented  it  from  one 
who  had  the  supervision  and  control  of  the  whole 
house.— People  vs.  St.  Clair,  38  Cal.,  p.  137.  The 
hour  of  the  night  need  not  be  charged  in  the  indict- 
ment, and  if  charged,  need  not  be  proved  as  charged. — 
People  vs.  Burgess,  35  Cal.,  p.  115. 

CouNTXBFEiTiNQ. — In  an  indictment  for  having  in 
possession  counterfeit  coin,  with  intent  to  utter  it,  the 
knowledge  of  the  defendant  of  the  spurious  character 
of  the  coin  is  sufficiently  charged  in  the  words,  the 
defendants  "  willfully,  feloniously,  and  knowingly  did 
have  in  their  possession,"  etc. — People  vs.  Stanton,  39 
Cal.,  p.  698. 

PoROERY.— See  Sees.  470  and  965  of  this  Code.  An 
indictment  for  forging  an  instrument  in  a  foreign  lan- 
guage need  not  contain  .a  copy  of  the  original  in  the 
foreign  language — a  translation  is  sufficient. — People 
vs.  Ah  Woo,  28  Cal.,  p.  205.  If  the  instrument  is  set 
out  in  full,  a  misnomer  of  its  technical  designation  is 
immaterial. — Id.  If  the  intent' to  defraud  by  a  forgery 
is  described  in  the  statute  by  different  terms  stated 
di^unctively,  the  indictment  may  state  these  terms 
oopjunctively. — Id.  It  must  appear  from  the  indict- 
ment that  the  forged  instrument  b  one  which,  if  genuine, 
would  ipjure  another.  This  fact  may  appear  from  a 
recital  or  description  of  the  instrument,  but  if  it  does 
not,  it  must  be  made  to  appear  by  the  averment  of 
matter  aliunde  which  will  show  it  to  be  of  that  char- 
acter.— ^People  vs.  Tomlinson,  35  Cal.,  p.  503. 

Larceny.— See  Sees.  484  and  967  of  this  Code.  An 
indictment  charging  the  defendant  with  feloniously 
taking  three  head  of  cattle,  without  showing  the  par-        ^ 
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ticular  species  of  cattle  taken,  is  sufficient.— People  vs. 
Littleileld,  5  Cal.,  p.  355.    An  indictment  describing 
the  property  stolen  as  fifteen  twenty-dollar  gold  pieces 
need  not  aver  the  value  of  each  particular  piece  of 
coin.-^People  vs.  Green,  15  Cal.,  p.  512;  see,  also, 
People  vs.  Cohen,  8  Cal.,  p.  42;  and  People  vs.  Poggi, 
19  Cal.,  p.  000.    An  indictment  describing  the  property 
as  *'  a  black  or  brown  mare  or  filly,  branded  with  a 
small  mule  shoe  on  the  left  shoulder,*'  is  sufiSciently 
particular  in  description.   Stating  the  color  in  the  alter- 
native is  not  a  fatal  objection,  when  other  terms  are 
given  which  identify  the  property. — People  vs.  Smith, 
15  Cal.,  p.  408.    In  People  vs.  Bull,  14  Cal.,  p.  101,  it 
was  held  that  an  indictment  for  larceny,  describing  the 
money  as  *' three  thousand  dollars,  lawful  money  of 
the  United  States,"  was  insufficient,  and  that  the  par- 
ticular denomination  or  species  of  coin  must  be  set 
fbrth.    The  rule  laid  down  in  this  case  is  abrogated  by 
Sec.  007  of  this  Code.    In  The  People  vs.  Bogart,  36 
Oal.,  p.  245,  it  is  said  that  if  the  species  of  coin  is  un- 
known to  the  Grand  Jury  they  may  so  state  in  lieu  of 
specifying  it.    An  indictment  for  larceny  which  states 
that  A.  B.  &  Co.  are  the  owners  of  the  property  is 
sufflcient.^-'People  vs.  Ah  Sing,  19  Cal.,  p.  598;  but  see 
People  ts.  Bogart,  86  Cal.,  p.  247.    An  indictment 
Charging  the  accused  with  the  larceny  of  two  hundred 
and  fifty  sheep,  of  the  value  of  one  thousand  dollars,  is 
not  insufficient,  becauise  the  value  of  each  sheep  is  not 
separately  stated. — People  vs.  Robles,  34  Cal.,  p.  591. 
The  allegation  of  value  in  "  dollars,"  without  adding 
''•lawful  money  Of  the  United  States,"  is  sufficient.— 
People  vs.  Winkler,  9  Cal.,  p.  234.    Under  the  sUtute 
of  March  28, 1868,  it  is  not  necessary  in  an  indictment 
for  stealing  a  horse,  mate,  etc.,  to  state  the  value 
thereof.— People  ts.  Townsley,  89  Cal.,  p.  405.    The 
principle  of  the  statute  referred  to  in  People  vs.  Towns- 
ley  is  embodied  in  Subdivision  8  of  Sec.  487  of  this 
Code.    An  indictment  tbr  entering  a  house  with  intent 
to  steal  need  not  aver  the  value  of,  nor  giv^more  than 
a  general  description  of,  the  property  the  defendant 
intended  to  steal.— People  vs.  Ah  Yee,  31  Cal,,  p.  461. 
An   indictment  charging   that  the  defendant  *'did 
feloniously,  willfUIly,  and  unlawfully  steal,  take,  and 
Cany,  lead,  and  drive  away,"  contains  a  sufficient 
statement  of  the  intent.^— People  vs.  Brown,  27  Cal., 
p.  600.    An  indictmefit  which  charges  the  defendant 
with  **  stealing,  taking,  leading,  or  driving  away,"  is 
not  defbciive  as  charging  the  offcmse  In  the  di^unctive. 
People  vs.  Smith,  15  Cal.,  p.  406;  see  note  to  Sec.  968. 
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Tlie  renue  may  be  laid  in  any  conftty  into  which  the 
stolen  property  is  conveyed.  It  is  not  necessary  to 
state  fitcts  showing  the  commissioii  of  the  larceny  in 
another  county.— People  Vs.  Mellon,  40  Oal.,  p.  648. 

XtABCSNTBT  Bailkes.— Under  an  indictment  charg- 
ing larceny  in  the  usual  form,  the  proof  vff^a  that  the 
defendant  hired  a  horse,  promising  to  return  it  by 
evening,  but  never  did  so.  It  was  held  that  the 
defendant  could  not  be  oonvicted  without  proving  that 
he  intended  to  steal  the  hone  at  the  time  he  took  it; 
that  the  indictment  was  not  good  for  the  statutory 
offense  of  converting  property  of  which  the  defendant 
was  bailee. — ^People  vs*  Jersey,  18  Cal.,  p.  337.  Indict- 
ments against  bailees  should  distinctly  get  forth  the  char-  . 
aoter  of  the  bailment,  the  mode  of  conversion,  the 
description  of  the  property,  and  its  value. — People  vs. 
Cohen,  8  Cal.,  p.  42;  People  vs.  Patterson,  9  Cal.,  p. 
ai3;  People  vs.  Poggi,  19  Cal.,  p«  000. 

MuBDBR. — Ail  indictment  for  murder  should  not 
state  the  degree;  if  it  does,  it  does  not  vitiate  it,  but 
the  stetement  may  be  treated  as  surplusage. — People 
V8«  EjQg,  27  Cal.,  p.  M7;  People  vs.  Lloyd,  9  CaU,  p. 
M;  People  vs.  Dolan,  9  Cal.,  p.  576;  People  vs.  Vance, 
21  CaL,  p.  400.  It  is  sufficient  to  describe  the  deceased 
by  the  name  he  was  commonly  known. — People  vs. 
Freeland,  6  Cal.,  p.  96.  The  time  when  the  crime  was 
committed  need  not  be  stated  if  the  indictment  shows 
that  it  was  before  the  finding  of  the  indictment,  and 
within  one  year  and  a  day  before  death  ensued  from 
the  wound. — People  vs.  Kelly,  6  Cal.,  p.  210;  People 
vs.  Aro,  6  Cal.,  p.  207.  A  description  of  the  weapon 
used,  the  length  and  depth  of  the  wounds,  and  the  part 
of  the  body  on  which  they  were  inflicted,  is  not  neces- 
sary.— People  vs.  Stevenson,  9  Cal.,  p.  273;  People  vs. 
Crcinin,  34  Cal.,  p.  191;  People  vs.  King,  27  Cal.,  p. 
607;  People  vs.  Judd,  10  Cal.,  p.  313;  People  vs, 
Chosier,  10  Cal.,  p.  810.  The  crime  of  murder  consists 
in  the  killing  of  a  human  being  unlawfully  with  malice 
aforethought.  The  manner  and  means  of  its  accom- 
plishment need  not  be  stated. — People  vs.  Cronin.  34 
Cal.,  p.  191;  People  vs.  Murphy,  40  Cal.,  p.  52,  An 
Indictment  oontaiding  a  statement  of  the  venue  with 
the  fofmal  commencement  prescribed  by  statute  which 
ftvere  ''that  A*,  on  the  29th  of  July,  1866,  at  the 
County  of  Marin,  within  said  State,  feloniously,  will- 
fiiUy,  and  of  his  malice  aforethought,  did  kill  and 
murder  B,,''  etc.,  contains  all  the  ultimate  or  issuable  " 
fke^B  that  need  be  stated  under  our  system. — People  vs. 
Cronin,  34  Cal.,  p.  191;  see,  also,  People  vs.  Nichol, 
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Indiet- 
ment  not 
insuffieieni 
for  defect  of 
form  not 
tending  to 

Sr^udice 
efendant. 


84  Cal.,  p.  211.  The  allegation  of  premeditation  or 
malice  aforethought  is  necessary. — People  vs.  TJrias, 
12  Cal.,  p.  325.  It  is  not,  however,  essential  that  the 
words  "with  malice  aforethought"  be  used,  provided 
terms  of  equivalent  import  are  used.  The  words  "  will- 
^  iViUy,  maliciously,  feloniously,  and  premeditatedly " 
are  equivalent. — People  vs.  Vance,  21  Cal.,  p.  400; 
People  vs.  Tbarra,  17  Cal.,  p.  166.  The  absence  of 
the  word  "  deliberate  "  where  the  crime  is  alleged  to 
have  been  committed  "  with  malice  aforethought '-  is 
immaterial. — People  vs.  Dolaro,  9  Cal.,  p.  576;  People 
vs.  Murray,  10  Cal.,  p.  809.  The  allegation  of  "  ex- 
press malice  "  is  not  necessary  in  an  indictment,  and  if 
made  need  not  be  proved  in  order  to  justify  a  verdict  of 
murder  in  the  first  degree.  The  proper  allegation  is  of 
"malice  aforethought."— People  vs.  Bonilla,  38  Cal., 
p.  699. 

Pekjurt.— See  Sec.  966  of  this  Code.  An  indict- 
ment, charging  the  offense  in  the  words  of  the  statute, 
is  held  sufficient  in  People  vs.  Parsons,  6  Cal.,  p.  487. 

Baps.— An  indictment,  charging  that  the  defendant 
"did  unlawfully  and  feloniously  have  carnal  knowl- 
edge of  a  certain  female  child  named  A.,  she,  the  said 
A.,  being  under  ten  years  of  age,  to  wit,  of  the  age  of 
nine  years  and  upwards,^'  is  valid. — People  vs.  Mills, 
17  Cal.,  p.  276.  It  is  not  necessary  to  aver  the  age  of 
the  person  charged  with  committing  the  rape. — People 
vs.  Ah  Yek,  29  Cal.,  p.  575. 

BscKiviNG  Stolen  Goods.— People  vs.  Hawkins, 
84  Cal.,  p.  181. 

BoBBEBY. — An  indictment  is  not  invalid  because  it 
charges  that  the  property  was  forcibly  and  violently 
taken  from  one  person  and  against  bis  will,  and  that 
another  person  was  the  owner  of  it,  though  it  fails  to 
aver  that  it  was  taken  without  the  consent  or  against 
the  will  of  the  owner,  and  also  fails  to  aver  the  char- 
acter of  the  possession  of  the  person  fVom  whom  it  was 
taken. — People  vs.  Shuler,  28  Cal.,  p.  490.  An  indict- 
ment, which  merely  states  that  the  property  was  taken 
from  "another  person,''  is  fatally  defective;  it  must 
state  that  it  was  taken  from  "  the  person  of  another." 
People  vs.  Beck,  21  Cal.,  p.  385.  An  indictment  must 
allege  that  the  property  taken  was  the  property  of 
some  person  other  than  the  defendant. — People  vs. 
Vice,  21  Cal.,  p.  844. 

960,     (§  247.)     No  indictment  is  insufficient,  nor 
can  the  trial,  judgment,  or  other  proceeding  thereon 
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be  affected  by  reason  of  any  defect  or  imperfection  in 
matter  of  form  which  does  not  tend  to  the  prejudice 
of  a  substantial  right  of  the  defendant  upon  its  merits. 

Note.— People  vs.  Dick,  37  Cal.,  p.  277. 

961.     (§  248.)     Neither  presumptions  of  law  nor  PreBump- 

^  '  *  ^  tions  of 

matters  of  which  judicial  notice  is  taken,  need  be  n*^^'|^ 
stated  in  an  indictment.  *  '^^'^ 

902.  (§  249.)  In  pleading  a  judgment  or  other  Jndg- 
determination  of,  or  proceeding  before,  a  Court  or  offi-  pf^^ 
cer  of  special  jurisdiction,  it  is  not  necessary  to  state 
the  fects  constituting  jurisdiction;  but  the  judgment 
or  determination  may  be  stated  as  given  or  made,  or 
the  proceedings  had.  The  facts  constituting  jurisdic- 
tion, however,  must  be  established  on  the  trial. 

963.  ,  (§  250.)     In  pleading  a  private  statute,  or  a  Private 
riofht  derived  therefrom,  it  is  sufficient  to  refer  to  the  ^ow 

o  '  pleaded. 

statute  by  its  title  and  the  day  of  its  passage,  and  the 
Court  must  thereupon  take  judicial  notice  thereoh' 

964.  (§  251.)    .An  indictment  for  libel  need  not  set  PieadiDgin 

indictment 

forth  any  extrinsic  facts  for  the  purpose  of  showing  forUbeL 
the  application  to  the  party  libeled  of  the  defamatory 
matter  on  which  the  indictment  is  founded;  but  it  is 
sufficient  to  state  generally  that  the  same  was  pub- 
lished concerning  him,  and  the  fact  that  it  was  so 
published  must  be  established  on  the  trial. 

965.  (§  252.)     When  an  instrument  which  is  the  Pleading  in 

indictment 

subject  of  an  indictment  for  forgery  has  been  destroyed  ^oj;  forgery. 

J  ct     J  •/  where  m- 

or  withheld  by  the  act  or  the  procurement  of  the  de-  K? bwn* 
fendant,  and  the  fact  of  such  destruction  or  withholding  ©r^Jheid 
is  alleged  in  the  indictment  and  established  on  the  defendant 
trial,  the  misdescription  of  the  instrument  is  imma- 
terial. 

966.  (§  253.)     In  an  indictment  for  peijury,  or 
subornation  of  perjury,  it  is  sufficient  to  set  forth  the 
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piMidingin  substittice  of  the  cootroverey  or  matter  in  respect  to 
mentfor      wMch  the  offeuse  was  committed,  and  in  what  Court 

peijuxy  or  ' 

SUDOmA- 

iionof 
peijury. 


tkmo?*"  ^i^d  before  whom  the  oatli  alleged  to  be  felse  was 
taken,  and  that  the  Court,  or  the  person  before  whom 
it  was  taken,  had  authority  to  administer  it,  with  proper 
allegations  of  the  falsity  of  the  matter  on  which  the 
peijury  is  assigned;  but  the  indictment  need  not  set 
forth  the  pleadings,  record,  or  proceedings  with  which 
the  oath  is  connected,  nor  the  commission  or  authority 
of  the  Court  or  person  before  whom  the  pequrj'  was 
committed. 


-)  Pleading  in      067.    In  au  indictment  for  the  larceny  or  em bez- 

<^  indictment  "^ 

^^embti-    2^®^®°^^  ^^  moucy,  bauk  notes,  shares  of  stock,  or 


I 'I  y^  xiement      valuable  securities,  it  is  sufficient  to  allege  the  larceny 

or  embezzlement  to  be  of  money,  bslnk  notes,  shares 
of  stock,  or  valuable  securities,  without  specifying  the 
coin,  number,  denomination,  or  kind  thereof. 

Note.— Founded  upon  Stats.  7  and  8  Geo.  IV,  Chap. 
29,  Sec.  48.  Speakiug  of  the  rule  as  it  now  exists. 
Justice  "Wallace,  in  People  vs.  CJox,  October  Term, 
1870,  says:  **  An  indictment  for  the  crime  of  embez- 
zlement ought  to  state  the  description  of  the  property 
embezzled,  with  the  same  particularity  as  is  required 
in  an  indictment  for  larceny.  For  obvious  reasons,  it 
may  be  difficult  to  give  such  a  description  of  property 
embezzled,  particularly  where  the  offense  is  committed 
by  a  person  in  the  course  of  a  continuous  employment, 
'  as  clerk,  cashier,  or  the  like;  but  I  find  nothing  in  the 

law  authorizing  us  to  make  any  distinction  upon  this 
point  between  the  offenses  of  larceny  and  embezzle- 
ment. It  would,  perhaps,  promote  the  ends  of  justice 
if  a  statute  should  be  passed  to  correct  the  law  in  this 
particular."  The  same  reasons  apply  to  an  Indictment 
for  larceny.    See,  also^  note  to  Sec.  959. 


,ia  968.    An  indictment  for  exhibiting,   publiehinff, 

an  indict-  ,                  ,                             ,                                             .         . 

mentfor  passing.  Belling,  or  offering  to  sell,  or  having  in  pos- 

eSluwY*  session,  with  such  intent,  any  lewd  or  obscene  book, 

obKene  pamphlet,  .picture,  print,  card,  paper,  or  writing,  need 

^  "*    '  not  set  forth  any  portion  of  the   language   used  or 

figures  shown  upon  such   book,   pamphlet,   picture, 


print,  card,  paper,  of  writing;  but  it  is  sufficient  to 
state  generally  the  fact  of  the  lewdness  or  obscenity 
thereof. 

Note.— stats.  18^0,  p.  297,  Sec.  2. 

969.  In  charrinff  in  an  indictment,  the  feet  of  a  Previoug  (^Im  3^ 

^     ^  '  conviction 

previous  conviction  of  a  felony,  or  of  an  attempt  to  offSie^SSr  ^  ^/^ 

commit  an  offense  which,  if  perpetrated,  would  have  fn^^ment 

been  a  felony,  or  of  petit  larceny,  it  is  sufficient  to 

state,  "  That  \;he  defendant,  before  the  commission  of 

the  oflfense  charged  in  this  indictment,  was,  in  (giving 

the  title  of  the  Court  in  which  the  conviction  was  had) 

convicted  of  a  felony  (or  attempt,  etc.,  or  of  petit 

larceny)." 

Indiot- 

970.  (§  254.)     Upon  an  indictment  against  several  J^g^ 
defendants,  any  •one  or  more  may  be  convicted  or  S^more^"* 

acquitted.  aoqaitted.1 

971.  (§255.)     The  distinction  between  an  acces-  Distinction //^^^^  0 
soiy  before  the  feet  and  a  principal,  and  between  prin-  ^i^^^ 
cipals  in  the  first  and  second  degree,  in  cases  of  felony,  principal 
is  abrogated,  and  all  persons  concerned  in  the  commis-  *^">«*'®**- 

sion  of  a  felony,  whether  they  directly  commit  the  act  Prinqii>ai«, 
constituting  the  offense,  or  aid  and  abet  in  its  commis-  dieted,  etc. 
sion,  though  not  present,  shall  hereafter  be  indicted, 
tried,  and  punished  as  principals. 

Note.— See  notes  to  Sees,  30  and  31  of  this  Code.  It 
is  not  error  to  charge  principal  and  accessory  in  the 
same  indictment. — People  vs.  Davidson,  5  Cal.,  p. 
133;  People  vs.  Valencia,  April  Term,  1872.  An 
indictment,  charging  a  felony  and  setting  forth  that 
the  defendant  was  an  accessory  before  the  fact,  is  good 
under  our  statute. — People  vs.  Cryder,  6  Cal.,  p.  28. 
The  ads  of  the  defendant  should  be  set  forth  in  the 
indictment. — People  vs.  Schwartz,  32  Cal.,  p.  IGO. 

972.  (§  256.)    An  accessory  to  the  commission  of  Aooeworj /O 

a  felony  may  be  indicted,  tried,  and  punished,  though  ^^^!?2j  *  ^ 

the  principal  may  be  neither  indicted  nor  tried.  priS3pai    ^  ^  ^^ 

naanot 
NoTX. — People  vs.  Newberry,  20  Cal,  p.  439.    The   been. 

acce890i7  must  be  indicted,  tried,  and  punished  as  a 


/^7v^ 
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principal,  but  the  particular  acts,  which  established  that 
he  aided  and  abetted  the  crime,  and  thus  became  a 
principal,  must  be  alleged  in  the  indictment.— People 
vs.  Campbell,  40  Cal.,  p.  129;  see,  also,  People  vs. 
Trim,  39  Cal.,  p.  75. 


TITLE   VI. 

OF  PLEADINGS  AND  PKOCBEDINGS  AFTER  INDICT- 
MENT AND  BEFORE  THE  COMMENCEMENT  OF  THE 
TRIAL. 

Chapter    L  0}  the  arraignment  of  the  defendant. 
n.  Setting  aside  the  indictment. 
m.  Demurrer. 
IV.  Plea.  • 

V,   transmission    of   certain    indictments 
from  the  County  Court  to  the  Dis- 
trict   Court  or   Municipal  Criminal 
Court  of  San  Francisco. 
VI.  Removal  of  the  action  before  trial. 
VII.  The  mode  of  trial. 
Vm.  Formation   of  the   trial  jury  and  the 
calendar  of  issues  for  trial. 
IX.  Postponement  of  the  trial. 


CHAPTER  I. 

OF  THE  ARRAIGNMENT  OF  THE  DEFENDANT. 

Sectiok  976.  Defendant  must  be  arraigned  in  the  Court  where  the 

indictment  was  found  or  sent. 

977.  Defendant,  when  to  be  present  at  arraignment. 

978.  If  in  custody,  to  be  brought  before  Court. 

979.  If  discharged  on  bail,  bench  warrant  to  issue. 

980.  Bench  warrant,  by  whom  and  how  issued. 
!                                                             961.  Form  of  bench  warrant. 

I  982.  Directions  in  the  bench  warrant,  if  the  offense  is  bail- 

able.   Order  for  bail  to  be  indorsed. 
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Sxcnoir  963.  Bench  warrant,  how  served.  . 

984.  Proceeding  on  giving  bail  in  another  county. 
96B.  Ordering   defendant  into   custody  or  increasing  bail 
when  indictment  is  for  felony. 

986.  Defendant,  if  present  when  order  made,  to  be  com- 

mitted; if  not,  bench  warrnnt  to  issue. 

987.  Defendant,  on  arraignment,  to  be  informed  of  his  right 

to  counsel.    When  Court  to  assign  counsel. 

968.  Arraignment,  how  made. 

969.  Proceedings  on  arraignment,  when  defendant  is  not 

indicted  by  his  true  name. 
990.  Time   allowed,  and   how  defendant   may  answer  on 
arraignment. 

976.  (§  258.)     When  the  i  dictment  is  filed,  the  g*^f,Je"'' 
defendant  must  be  arraigned  thereon  before  the  Court  fJth^court 
in  which  it  is  found,  if  triable  therein;  if  not,  before  ^diotmeSt 
the  Court  to  which  it  is  transmitted.  or  sont. 

Note. — See  arraignment. — Sec.  988,  and  note,  post. 
It  was  held  in  the  case  of  The  People  vs.  Gorbett,  28 
Cal.,  p.  328,  that  "  a  verdict  in  a  criminal  case,  where 
there  has  been  neither  arraignment  nor  plea,  is  a 
nullity,  and  no  valid  judgment  can  be  rendered 
thereon."— Douglas  vs.  State,  3  Wisconsin,  p.  830;  1 
Whar.,  Sec.  530.  *'  And  so  is  a  verdict  rendered  upon 
a  plea  put  in  by  the  attorney  of  a  party  indicted  for  a 
felonious  assault  with  intent  to  rob.'' — McQuillan  vs. 
State,  8  S.  &  M.,  p.  587. 

977.  (§  259.)     If  the  indictment  is  for  a  felony,  Defendant, 

.  when  to  be 

the  defendant  must  be  personally  present;  but  if  for  a  present  at 
misdemeanor,  he  may  appear  upon  the  arraignment  by  ™«°*' 
counsel. 

^OTE.— See  McQuillan  vs.  SUte,  8  S.  &  M.,  p.  587; 
People  vs.  Corbett,  28  Cal.,  p.  328. 

978.  (§260.)     When  his  personal  appearance  is  if  incus- 

tody  t  to  be 

necessary,  if  he  is  in  custody,  the  Court  may  direct  ^'^"f^'J?' 
and  the  officer  in  whose  custody  he  is  must  bring  him 
before  it  to  be  arraigned. 

979.  (§  26 1.)    If  the  defendant  has  been  discharged  if  die- 

,  charged  on 

on  bail,  or  has  deposited  money  instead  thereof,  and  do  bail,  bench 
not  appear  to  be  arraigned  when  his  personal  attend-  ^  »"'*•• 
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Bench 
warrant, 
by  whom 
and  bow 
issued. 


Form  of 

benob 

warrant. 
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ance  is  necessary,  the  Court,  in  addition  to  the  forfeit^ 
ure  of  the  undertaking  of  bail  or  of  the  money  depos- 
ited, may  direct  the  Clerk  to  issue  a  bench  warrant 
for  his  arrest. 

980.  (§  262.)  The  Clerk,  on  the  application  of  the 
District  Attorney,  may,  at  any  time  after  the  order, 
whether  the  Court  is  sitting  or  not,  issue  a  bench  war- 
rant to  one  or  more  counties. 

081 .  (§  263.)  The  bench  warrant  upon  the  indict- 
ment must,  if  the  oftense  is  a  felony,  be  substantially 
in  the  following  form: 

County  op . 

The  People  of  the  State  of  California  to  any  Sheriff, 
Constable^  Marshal^  or  Policeman  in  this  State: 

An  indictment  having  been  found  on  the day 

of ,  A.  i),  eighteen ,  in  the  County  Court  of 

the  County  of ,  charging  C.  I),  with  the  crime  of 

(designating  it  genemlly);  you  are  therefore  com- 
manded forthwith  to  arrest  the  above  named  C.  P., 
and  bring  him  before  that  Court  (or  if  the  indictment 
has  been  sent  to  alnother  Court,  then  before  that  Court, 
naming  it),  to  answer  said  indictment;  or  if  the  Court 
have  adjourned  for  the  term,  that  you  deliver  him  into 
the  custody  of  the  Sheriff  of  the  C/Ounty  of . 

Given  under  my  hand,  with  the  seal  of  said  Court 
aflBxed,  this day  of ,  A.  D. 


By  order  of  said  Court. 
[seal.] 

K0TS.-^Uts.  1863,  p.  158. 


E.  F.,  aerk. 


Directions        982.     (§§   264,   265,   266.)     The    defendant,  when 

in  the  , 

bench  war-  arrested  under  a  warrant  for  an  offense  not  bailable, 

rant,  if  the  ' 

Jj[gj^^  must  be  held  in  custody  by  the  Sheriflf  of  the  county 
in  which  the  indictment  is  found,  unless  admitted  to 
bail  after  an  examination  upon  a  writ  of  habeas  corpus; 
but  if  the  offense  is  bailable,  there  must  be  added  to 
the  body  of  the  bench  warrant  a  direction  to  the  fol- 
lowing effect:  "  or,  if  he  requires  it,  that  you  take  him 
before  any  magistrate  in  that  county,  or  in  the  county 
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in  which  you  ftrrest  him,  that  he  may  give  hail  to 
answer  to  the  indictment;"  and  the  Court,  upon  direct-  ^j®j/g^ 
ing  it  to  issue,  must  fix  the  amount  of  bail,  and  an  indorsed, 
indorsement  must  be  made  thereon  and  signed  by  the 
Clerk,  to  the  following  effect:  "The  defendant  is  to 
be  admitted  to  bail  in  the  sum  of dollars." 

983.     (§  267.)     The  bench  warrant  may  be  served  Bench  wai> 

^  '  rant,  how 

in  any  county,  in  the  same  manner  as  a  warrant  of  wved. 
arrest,  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  the  magistrate  of  that  county. 

Note.— See  "  Arrest,"  Secsl  841-851,  ante,  and  notes; 
how,  by  whom,  and  by  what  means  made. 

084.     (§  268.)     If  the  defendant  is  brought  before  a  Pw^eeding 
magistrate  of  another  county  for  the  purpose  of  giving  Jjotj^^ 
bail,  the  magistrate  must  proceed  in  respect  thereto  in  ^**"^- 
the  same  manner  as  if  the  defendant  had  been  brought 
before  him  upon  a  warrant  of  arrest,  and  the  same 
proceedings  must  be  had  thereon. 

985.  (§269.)    When  the  indictment  is  for  a  felony.  Ordering  c2ti<  ^ 

^  ^  ,  defendant  ^^ 

and  the  defendant,  before  the  finding  thereof,  has  given  J.°*^^  ^^    y  f  7  gt 
bail  for  his  appearance  to  answer  the  charge,  the  Court  iJJJii^when 
to  which  the  indictment  is  presented  may  order  the  [Tfifftiony 
defendant  to  be  committed  to  actual  custody,  unless  he 
gives  bail  in  an  increased  amount,  to  be  specified  in 

the  order. 

% 

986.  (§  270.)     If  the  defendant  is  present  when  Defendant, 

\  ^  if  present 

the  order  is  made,  he  must  be  forthwith  committed.  ''*>«"  o'^er 

'  made,  to  be 

If  he  is  not  present,  a  bench  waiTant  must  be  issued  1?"^!'^^* 
and  proceeded  upon  in  the  manner  provided  in  this  warrant 

f^       .  to  issue. 

Chapter. 

987.  (§  271.)    If  the  defendant  appears  for  arraign-  Defendant, 

on  ftrraign~ 

ment  without  counsel,  he  must  be  informed  by  the  «?»*•*<>*>• 

'  -^  informed  of 

Court  that  it  is  his  right  to  have  counsel  before  being  JoumSf.*  *** 
arraigned,  and  must  be  asked  if  he  desires  the  aid  of 
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Court  to      counsel.    K  he  desires  and  is  unable  to  employ  coun- 
eSJSoL       ®®''  *^®  Court  must  assign  counsel  to  defend  him. 

NoTi. — Art.  I,  Sec.  8,  Const.  The  Court  of  Sessions, 
which  corresponds  to  the  County  Court  in  jurisdiction  in 
impaneling  Grand  Juries,  was  not  bound  to  assign  coun- 
sel to  the  defendant. — People  vs.  Jloice,  15  Cal.,  p.  230. 

Arraim-  988.     (S|272.)     The  arraignment  must  be  made  by 

™»de.  the  Court,  or  by  the  Clerk  or  District  Attorney,  under 
its  direction,  and  consists  in  readii%  the  indictment  to 
the  defendant  and  delivering  to  him  a  copy  thereof 
and  of  the  indorsements  thereon,  including  the  list  of 
witnesses,  and  asking  him  whether  he  pleads  guilty  or 
not  guilty  to  the  indictment. 

Note. — See  note  to  Sec.  976,  ante;  also,  notes  to 
Sees.  858,  859,  ante.    Arraignment  is  defined  by  Bout., 
vol.  1,  p.  143,  to  be  **  calling  the  defendant  to  the  bar 
of  the  Court  to  answer  the  accusation  contained  in  the 
indictment."    At  common  law  the  defendant  was  called 
to  the  bar  by  his  name,  and  he  was  commanded  to  hold 
up  hi8  hand.    This  was  to  completely  identify  him; 
but  the  holding  up  the  hand  is  not  now  required;  he 
simply  stands  up,  and  his  name  is  obtained  as  pro- 
Tided  in  the  next  section.    Silence  or  a  refusal  to  speak 
is  alike  an  admission  of  the  name  as  his  true  name,  and 
in  it  he  may  be  proceeded  against. — See  1 W.  Blackst., 
83  Archibald  Crim.  Plead.,  1859  ed.;  1  Whar.  Am.  Cr. 
Law,  Sec.  530,  p.  128.    The  indictment  is  then  read  to 
the  defendant  to  enable  him  fully  to  understand  the 
charge  made  against  him.    The  reading  must  be  so 
that  he  may  distinctly  hear  it,  including  the  indorse- 
ment.   If  the  identity  of  the  name  is  not  already  deter- 
mine it  is  then  done,  and  a  proper  record  of  the 
proceedings  to  identify  the  name  made.    The  officer 
who  read  the  indictment,  or  the  Court,  then  addressing 
the  defendant  by  the  name  fixed  as  his  true  name,  who 
is  still  standing,  says  to  him:  **How  say  you,  A.  B., 
are  you  guilty  or  not  guilty."    "Whatever  the  plea  of 
the  defendant,  it  is  entered  and  proceeded  upon  as  pro- 
vided in  Sees.  1016-1024,  post.  See,  also,  as  to  proceed- 
ings on  arraignment,  1  Mass.,  p.  95;  id.,  p.  103;  13  id., 
p.  299;  9  id.,  p.  402;  10  Mete.,  p.  222;  Av.  Crim.  PI., 
14  Lond.  cd.,  p.  129;  Carrington's  Crim.  Law,  p.  57; 
3  Can*.  &  K.,  p.  121;  Roscoe  Cr.  Ev.,  4  Lond.  ed., 
p.  215.    See  case  of  the  deaf  person  who  could  not 
be  prevailed  on  to  plead. — 1  Leach  Cr.  Cases,  fourth 
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ed.,  p.  102;  Comm.  vs.  Hill,  14  Mass.,  p.  207;  7 
Carr.  &  P.,  p.  303;  6  Cox  Cr.  Cases,  p.  386;  3  Carr. 
&  K.,  p.  328;  State  vs.  De  Wolf,  Conn.  R.,  p.  93; 
Buss.,  vol.  1,  pp.  6,  7,  note  /.  When  arraigned, 
time  to  plead  may  be  extended  one  day  or  more,  on 
request  of  defendant  or  counsel. — See  Sec.  900,  post. 
A  copy  of  the  indictment  is  given  to  defendant  for  the 
same  reason,  with  greater  force,  that  a  copy  of  the 
complaint  is  required  to  be  served  on  the  defendant  in 
a  civil  action. 

089.     (§§  273,  274,  275.)     When  the  defendant  is  Proceed- 
arraigned,  he  must  be  informed  that  if  the  name  by  ^^Jj^^hen 
which  he  is  indicted  is  not  his  true  name,  he  must  urno°^*"* 
then  declare  his  true  name,  or  be  proceeded  against  Ssuni©   ^ 
by  the  name  in  the  indictment.    If  he  gives  no  other 
name  the  Court  may  proceed  accordingly;  but  if  he 
alleges  that  another  name  is  his  true  name,  the  Court 
must  direct  an  entry  thereof  in  the  minutes  of  the 
arraignment,  and  the  subsequent  proceedings  on  the 
indictment  may  be  had  against  him  by  that  name, 
referring  also  to  the  name  by  which  he  is  indicted. 

NoTB. — See  note  to  Sec.  968,  ante.  See  ]  Buss,  on 
Cr.,  pp.  0,  7,  note/;  1  Whar.  Am.  Cr.  Law,  Sees.  630- 
532,  et  seq.,  and  notes. 

990.     (§§  276,  277.)     If,  on  the  arraignment,  the  Time 
defendant  requires  it,  he  must  be  allowed  a  reasonable  J^^JSJ^j 
time,  not  less  than  one  day,  to  answer  the  indictment.  Swwer  on 
He  may,  in  answer  to  the  arraignment,  move  to  set  Sent"' 
aside,  demur,  or  plead  to  the  indictment. 

Note. — In  misdemeanors,  the  defendant  may  plead 
by  his  attorney,  and  need  not  be  present,  but  in  felonies 
he  must  be  present  and  plead  in  person,  under  the 
advice  of  his  counsel.  Under  a  plea  of  guilty,  if  the 
indictment  is  found  not  to  charge  an  offense,  none  is 
confessed. — Fletcher  vs.  State,  7  Eng.,  p.  169;  1  Whar. 
Am.  Cr.  Law,  Sec.  533.  It  is  a  matter  of  discretion  to 
allow  the  withdrawal  of  a  plea  of  guilty,  and  it  has 
been  permitted  even  after  overruling  motion  for  a  new 
trial. — State  vs.  Cotton,  4  Foster,  N.  H.,  p.  143;  Davis 
vs.  State,  20  Georgia,  p.  674;  1  Whart.  A.  G.  L.,  p.  888. 
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CHAPTER  n. 


Indict- 
ment, when 
set  aside 
on  motion. 


SETTING  ASIDE   THE  INDICTMENT. 

Sbctiok  W6n  Indictment,  wben  set  aside  on  motion. 

996.  Defendiint  waives  objections,  anless  he  makes  the 
motion. 

907.  Motion,  when  heard.  If  denied  or  granted,  what  pro- 
ceedings are  to  be  had. 

996.  Effect  of  order  for  submission. 

999.  Order  no  bar  to  another  prosecotion. 

996.  (§§  278,  279.)  The  indictment  must  be  set 
aside  by  the  Court  in  which  the  defendant  is  arraigned, 
upon  his  motion,  in  either  of  the  following  cases: 

1.  Where  it  is  not  found,  indorsed,  and  presented  as 
prescribed  in  this  Code; 

2.  When  the  names  of  the  witnesses  examined  be- 
fore the  Qrand  Jury,  or  whose  depositions  may  have 
been  read  before  them,  are  not  inserted  at  the  foot  of 
the  indictment,  or  indorsed  thereon; 

3.  When  a  person  is  peimitted  to  be  present  during 
the  session  of  the  Grand  Jury,  and  when  the  charge 
embraced  in  the  indictment  is  under  consideration, 
except  as  provided  in  Section  926; 

4.  When  the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  indictment,  on  any  ground 
which  would  have  been  good  ground  for  challengCj 
either  to  the  panel  or  to  any  individual  Grand  Juror. 

Note. — The  grounds  for  setting  aside  an  indictment 
are  entirely  different  from  those  of  the  demurrer.  The 
former  go  to  matters  occurring  prior  to  the  finding  of 
the  indictment,  as  also  to  its  presentation  and  indorse- 
ment, whilst  the  grounds  of  demurrer  must  appear  on 
the  fticn  of,  or  in  the  contents  of  the  indictment. 

Subd,  1. — See  Sec.  941,  ante,  and  note;  People  vs. 
Lawrence,  81  Cal.,  p.  868. 

Subd.  2. — See  Sec.  948,  ante,  and  note;  People  vs. 
Symonds,  22  Cal.,  p.  848;  People  vs.  Freeland,  6  Cal., 
p.  96;  People  vs.  King,  28  Cal.,  p.  265. 

Subd,  8.— See  Sees.  906, 919, 920, 925,  ante,  and  notes. 

Subd,  4.— Under  Sec.  894,  ante,  one  held  to  answer 
may  challenge  Grand  Juiy;  one  not  bo  held  has  no  such 


Psi^AL  Cobb.  885 

opportufiit^. — ^People  vs.  Coltnere,  28  Cal.,  p#  631; 
People  T8.  Turner,  39  Cal.,  p.  877. 

The  motion  provided  for  in  this  section  must  he  made 
'before  the  defendant  pleads  or  demurs.  If  not  so  made, 
the  defendant  is  precluded  from  afterwards  tuking  the 
oljeotions  which  he  is  allowed  to  present  thereon. — 
People  vs.  Stacey,  34  Cal.,  p.  308;  People  vs.  Lawrence, 
21  Cal.,  p.  368;  People  vs.  Freelafnd,  6  Cal.,  p.  98; 
People  vs.  Lopez,  26  Cal.,  p.  112;  People  vs.  Kinf;,  28 
Cal.i  p.  272. 

One  held  to  answer  a  charge  must,  prior  to  the 
impaneling  of  the  Grand  Jury  before  which  bis  case 
eomes,  interpose  his  challenge  to  Grand  Jurors  for 
cause;  it  is  too  late  after  indictment  or  arraignment* — 
People  vs.  Colmere,  23  Cal.,  p.  631.  Excusing  persons 
from  serving  on  the  Grand  Jury  will  not  be  presumed 
to  have  been  done  without  good  cause  or  grounds,  but 
the  contrary, — ^People  vs.  J^Iillsaps,  35  Cal.,  p.  47.  In 
an  appeal  from  an  order  revising  a  ne\tr  trial,  on  motion 
based  on  errors  occurring  during  the  trial,  the  Court 
will  not  examine  the  indictment  as  to  its  sufficiency. — 
•  People  vs.  Phipps,  39  Cal.,  p.  826. 

996.  (§  280.)     If  the  motion  to  set  aside  the  indict-  Defendant 

^  waives 

ment  is  not  made,  the  defendant  is  precluded  from  oyections 

'  ^  unleBB  he 

afterwards  taking  the  objections  mentioned  in  the  last  SotioL^^* 
section. 

Note. — See  note  to  Sec.  965,  ante,  and  cases  there 
cited. 

997.  (§§   281,   282,   283.)     The  motion  must  be  Motion. 

when 

heard  at  the  time  it  is  made^  unless  for  cause  the  Court  heard, 
postpones  the  hearing  to  another  time.    If  the  motion  if  denied 

.  ^  or  granted, 

18  denied,  the  defendant  must  immediately  answer  the  ^^«^  p«>- 

'  •'  oedings  are 

indictment,  either  by  demurring  or  pleading  thereto.  ^  ^^^^^ 
If  the  motion  is  granted,  the  Court  must  order  that 
the  defendant,  if  in  custody,  be  discharged  therefrom; 
or,  if  admitted  to  bail,  that  his  bail  be  exonerated; 
or,  if  he  has  deposited  money  instead  of  bail,  that  the 
same  be  refunded  to  him,  unless  it  directs  that  the 
case  be  resubmitted  to  the  same  or  another  Grand 
Jury, 
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Effect  of  998.     (§§  284,  285.)     If  the  Court  directs  the  case 

order  for  \«o  ?  / 

Bubmission.  to  be  resubmitted,  the  defendant,  if  already  in  cus- 
tody, must  so  remain,  unless  he  is  admitted  to  bail; 
or,  if  already  admitted  to  bail,  or  money  has  been 
deposited  instead  thereof,  the  bail  or  money  is  answer- 
able for  the  appearance  of  the  defendant  to  answer  a 
new  indictment;  and,  unless  a  new  indictment  is  found 
before  the  next  Qrand  Jury  of  the  county  is  dis- 
charged, the  Court  must,  on  the  discharge  of  such 
Qrand  Jury,  make  the  order  prescribed  by  the  pre- 
ceding section.  ^ 

Note. — The  defendant  is  regarded  as  still  held  to 
answer,  and  may  again  challenge  the  Grand  Jury  as 
in  the  first  instance. 


Order  no 
bar  to 
another 
proeooa- 
tion. 


999.  (§  286.)  An  order  to  set  aside  an  indictment, 
as  provided  in  this  Chapter,  is  no  bar  to  a  future  prose- 
cution for  the  same  ofiense. 


CHAPTER  m. 


DEMURRER. 


Section  1002.  Pleading  on  part  of  defendant. 

1003.  Demurrer  or  plea,  when  put  in. 

1004.  Grounds  of  demurrer. 

1005.  Demurrer,  how  put  in,  and  its  form. 

1006.  When  heard. 

1007.  Judgment  on  demurrer. 

1008.  If  allowed,  bar  to  another  prosecution;  when. 

1009.  If  resubmission  not  ordered,  defendant  discharged,  etc. 

1010.  Proceedings,  if  submission  ordered. 

1011.  Proceedings,  if  demurrer  is  disallowed. 

1012.  When  objections,  forming  ground  of  demurrer,  must 

or  may  be  taken. 

Pleading  1002.     (§  287.)     The  only  pleading  on  the  part  of 

defendant,    the  defendant  is  either  a  demurrer  or  a  plea. 


1003.     (§  288.)     Both  the  demurrer  and  plea  must 


Demurrer 
or  plea, 

put*ta.        ^®  P^t  i^>  ^^ '  op®^  Court,  either  at  the  time  of  the 
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arraignment  or  at  such  other  time  as  may  be  allowed 
to  the  defendant  for  that  purpose. 

KoTB. — See  Sees.  976-990,  ante,  and  notes. 

1004.     (§  289.)     The  defendant  may  demur  to  the  onmndaof 
indictment  when  it  appears  upon  the  face  thereof 
either: 

1.  That  the  Grand  Jury  by  which  it  was  found  had 
no  legal  authority  to  inquire  into  the  oflFense  charged, 
by  reason  of  its  not  being  within  the  legal  jurisdiction 
of  the  county; 

2.  That  it  does  not  substantially  conform  to  the 
requirement  of  Sections  960,  951,  and  952; 

3.  That  more  than  one  offense  is  charged  in  the 
indictment; 

4.  That  the  &cts  stated  do  not  constitute  a  public 
offense; 

5.  That  the  indictment  contains  any  matter  which, 
if  true,  would  constitute  a  legal  justification  or  excuse 
of  the  offense  charged,  or  other  legal  bar  to  the  prose- 
cution. 

Note. — Objections  to  the  sufficiency  of  the  indict- 
ment upon  any  of  the  grounds  of  demurrer  specified  in 
this  section,  must  be  made  prior  to  plea,  and  cannot  be 
considered  in  arrest  of  judgment  (except  the  fourth 
subdivision,  under  which,  of  course,  if  no  offense  is 
charged,  no  conviction  can  be  had.) — See  note  to  Sec. 
990,  ante;  People  vs.  Josephs,  7  Cal.,  p.  129;  People 
vs.  Apple,  id.,  p.  289;  People  vs.  Glenn,  10  Cal.,  p.  37; 
People  vs.  Shotwell,  27  Cal.,  p.  394;  People  vs.  King, 
28  Cal.,  p.  265;  People  vs.  Turner,  39  Cal.,  p.  370. 

Subd.  1. — Jurisdiction. — People  vs.  Mellon,  40  Cal., 
p.  48;  see  Sees.  777-794,  ante,  and  notes. 

Subd,  2. — Specific  requirements  of  indictments. 

Subd.  3.— People  vs.  Shotwell,  27  Cal.,  p.  394;  Peo- 
ple vs.  Burgess,  35  Cal.,  p.  115. 

Subd,  4. — This  note  supra,  and  note  to  Sec.  990,  ante. 

Subd,  5. — Legal  bars,  and  abatements,  limitation, 
statutory  permission,  etc.,  and  the  like,  see  **  Pleas," 
post.  Several  of  the  grounds  of  demurrer  may  be 
plead  otherwise.  A  failure  to  demur  at  the  proper  time 
is  a  waiver  of  the  defect. — People  vs.  Burgess,  35  Cal., 
p.  115. 
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When 
heard. 
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1005.  (§  290.)  The  demurrer  must  be  in  writingi 
signed  either  by  the  de&ndant  or  his  counsel,  m^  filed. 
It  must  distinctly  specify  the  grounds  of  objection  to 
the  indictment,  or  it  must  be  disregarded. 

Note. — As  to  sufficiency  of  the  indictment,  which 
must  be  distinctly  specified,  see  Sec.  959,  ante,  and 
note;  also,  references  therein  to  notes  under  beads  of 
'*  Larceny,*-  **  Burglary,"  "Forj^ery,"  etc.  Descrip- 
tion of  property/  insufficient  and  ground  of  demurrer, 
see  People  vs.  Cox,  40  Cal.,  p.  276.  Offense. — People 
▼8.  Phipps,  39  Cal.,  p.  326^  Of  owner  of  property ►— 
People  ys.  Bogart,  36  Cal.,  p.  245.  Judgment  sustain- 
ing a  demurrer  may  be  appealed  from. — People  vs.  Ah 
Own,  39  Cal.,  p.  604. 

1006.  (§  291.)  Upon  the  demurrer  being  filed, 
the  argument  upon  the  objections  presented  thereby 
must  be  heard^  either  immediately  or  at  sucji  tim^  as 
the  Court  may  appoint. 

Judgment        1007.     (§  292.)     XJpotD  considering  the  demurrer, 
demnrrer.    the  Goiiirt  saust  givc  judgment,  either  aJllowing  or  dis- 
allowing it,  and  an  order  to  tiba<t  effect  must  be  entered 
upon  the  minutes. 

If  allowed,       1008.     (§  298.)     K  the  demurrer  is  allowed,  the 
other  pros-  judgement  is  final  upon  the  indictment  demurred  to, 

eoution,        ^      o  *  ^ 

when.  and  is  a  bar  to  another  prosecution  for  the  same  offense, 
unless  the  Court,  being  of  the  opinion  that  the  objeo- 
tion  on  which  the  demurrer  is  allowed  may  be  avoided 
in  a  new  indictment,  directs  the  case  to  be  resubmitted 
to  the. same  or  another  Grand  Jury. 

ifreenb-  1009.     (§  294.)     If  the  .Court  does  uot  direct  the 

ordered,      casc  to  bc  resubmitted,  the  defendant,  if  in  custody, 

defendant  '  . 

dJMharied,  must  be  discharged,  or  if  .admitted  to  bail,  his  bail  is 
•exonerated,  or  if  ^he  has  deposited  money  instead  of 
'bail,  the  money  must  be  refunded  to  him. 

Proceed-         1010.     (§  295.)     If  the  Court  directs  that  the  case 
■«p»w^on  be  resubmitted,  the  same  proceedings  must  be  had 
thereon  as  are  prescribed  in  Sections  Q9.7  and  998. 


_i 
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Note. — Defendant  must  again  make  objections,  by 
challenge  to  the  Grand  Jury  when  they  are  being  im- 
paneled,  or  lose  them. 

101 1.     (§  298.)     If  the  demurrer  is  disallowed,  the  Prooeed- 

ings,  if 

Court  mu3t  permit  the  defendant,  at  his  election,  to  demurrer 
plead,  which  he  rau3t  do  forthwith,  or  at  such  time  as  allowed, 
the  Court  may  direct.     If  he  does  not  plead  judgment 
may  be  pronounced  against  him. 

Note. — If  the  indictment  charges  no  offense,  he  is 
adjudged  guilty  of  none,  and  it  may  be  taken  advan- 
tage of  in  arrest  of  judgment. 


1012.     (§297.)     When  the  objections  mentioned  in  when. 
Section  1004  appear  upon  the  face  of  the  indictment,  'round'of 
they  can  only  be  taken  by  demurrer,  except  that  the  Jf^^ 


or 

objection  to  the  jurisdiction  of  the  Court  over  the  sub-  SSn.* 
ject  of  the  indictment,  or  that  the  facts  stated  do  not 
constitute  a  public  oiFense,  may  be  taken  at  the  trial, 
under  the  plea  of  not  guilty,  or  after  the  trial,  in  arrest 
of  judgment. 


CHAPTEE  IV. 

PLEA. 

Skction  1016.  The  different  kinds  of  pleas. 

1017.  Plea,  how  put  in,  and  its  form. 

1018.  Plea  of  guilty,  how  put  in,  and  when  it  may  he  with- 

drawn. 
.1019.  What  plea  of  not  guilty  puts  in  issue. 

1020.  What  may  he  given  in  evidence  under  plea  of  not 

guilty. 

1021.  ^hat  is  not  a  former  acquittal. 

1022.  What  i.s  a  former  acquittal. 

1028.  Conviction  or  acquittal  on  an  indictment  for  a  higher 

offense,  effect  of. 
1024.  Defendant  refusing  to  answer,  plea  of  not  guilty  to  be 

entered. 
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of  Pleas,      an  indictment.    A  plea  of: 

1.  Guilty; 

2.  Not  guilty; 

3.  A  former  judgment  of  conviction  or  acquittal  of 
the  oifenee  charged,  which  may  be  pleaded  either  with 
or  without  the  plea  of  not  guilty. 

Note. — Subd,  1. — A  plea  of  i^uil^^y  of  a  misde- 
meanor may  be  by  attorney,  but  in  a  felony  it  must  in 
all  cases  be  put  in  by  the  defendant. — See  People  vs. 
Ebner,  23  Cal.,  p.  158;  McQuillan  vs.  State,  8  8.  &  M., 
p.  587;  People  vs.  Corbett,  28  Cal.,  p.  328;  1  Whart. 
Am.  Cr.  Law,  Sec.  530,  p.  337;  U.  S.  vs.  Mayo,  1 
Curtis  C.  C,  p.  433. 

Subd.  2.— See  Sec.  1010,  post.  Must  be  put  by  the 
defendant  or  attorney  as  supra.  Defendants  have  a 
right  to  plead  severally,  but  "  not  guuty  **  by  all  the 
defendants  is,  in  law,  a  several  plea. — 1  Whart.  Am. 
Cr.  Law,  p.  837;  State  vs.  Smith,  2  Iredell,  p.  402. 

Subd,  3. — This  changes  a  rule  against  double  plead- 
ing. It  has  been  frequently  held  elsewhere  that  these 
two  picas  could  not  be  interposed  at  the  same  time.— 
See  1  Whart.  Am.  Cr.  Law.,  p.  337,  Sec.  530,  and 
cases  there  cited;  see,  generally,  People  vs.  Thompson, 
4  Cal.,  p.  238.  In  the  case  of  People  vs.  Lee,  17  Cal., 
p.  76,  it  was  held  to  be  discretionary  with  the  Court  to 
allow  or  refuse  the  withdrawal  of  a  plea  of  not  guilty, 
so  as  to  move  to  set  aside  the  indictment,  and  thel 
Supreme  Court  will  not  reverse  an  order  of  refusal 
when  no  abuse  of  discretion  is  shown.  If  the  defend- 
ant, after  demurrer  overruled,  refuses  or  declines  to 
plead,  and  the  Court  enters  or  has  entered  a  plea  of  not 
guilty,  and  a  trial  by  jury  proceeds  wherein  he  is  found 
guilty,  it  is  not  error. — People  vs.  King,  28  Cal.,  p. 
265.  This  was  held  to  be  the  proper  course  in  People 
vs.  Joselyn,  20  Cal.,  p.  562.  Though  there  was  no 
judgment  pronounced,  on  a  plea  of  guilty  entered  of 
record,  it  is  a  good  defense  if  pleaded,  to  another  indict- 
ment for  the  same  offense. — People  vs.  Goldstein,  32 
Cal.,  p.  432.  When,  on  indictment  for  murder,  the 
defendant  was  found  guilty  of  manslaughter,  on  a  sec- 
ond indictment  for  murder  the  former  conviction  of 
manslaughter  was  a  good  plea  to  the  second  indict- 
ment, though  a  new  trial  was  granted  on  the  motion  of 
defendant.— People  vs.  Gilmore,  4  Cal.,  p.  376;  People 
vs.  Backus,  5  Cal.,  p.  278.    People  vs.  Apgar,  35  Cal., 
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p.  391,  declares  "  an  indictment,  by  operation  of  law, 
for  murder,  is  also  an  indictment  for  manslaughter, 
and  every  less  oifense  that  may  be  included  under  the 
charge  of  murder,  as  much  as  though  it  were  charged  in 
distinct  and  separate  counts."  Hence  a  conviction  of 
manslaughter  is  an  acquittal  of  every  other  offense  of  a 
higher  grade  charged  or  included  in  the  charge  in  the 
indictment  fur  murder;  and  so  with  all  other  offenses 
included  within  an  indictment.  See,  as  to  "  bar,'*  Peo- 
ple vs.  Marsh,  6  Cal.,  p.  543;  **  variance,"  People  vs. 
McNealy,  17  Cal.,  p.  332.  Acquittal,  by  discharge  of 
defendant,  to  be  used  as  a  witness. — People  vs.  Bruzzo, 
24  Cal.,  p.  41.  For  pleas  in  "  bar,"  "  abatement,"  "  to 
jurisdiction,"  **  former  conviction  or  acquittal,"  etc., 
see  1  Whart.  Am.  Cr.  Law,  pp.  337-354,  et  alia. 

Insanity. — Under  the  plea  of  not  guilty,  the  insanity 
of  the  defendant,  at  the  time  of  the  killing,  may  be 
given  in  evidence. — See  People  vs.  Olwell,  28  Cal.,  p. 
461.  In  The  People  vs.  Coffman,  24  Cal.,  p.  235,  the 
Court  say:  **The  unsoundness  of  mind,  or  insanity, 
that  will  constitute  a  defense  in  criminal  actions  is  well 
(leacribed  by  Tindal,  C.  J."  In  answer  to  questions 
propounded  by  the  House  of  Lords  to  the  Judges, 
cited  in  Roscoe's  Cr.  Ev.,  p.  953,  he  says:  '*That  to 
establish  a  defense  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that,  at  the  tiine  of  committing  the 
act,  the  party  accused  was  laboring  under  such  a  defect 
of  reason,  from  disease  of  the  mind,  as  not  to  know  the 
nature  or  qvLcUity  of  the  act;  or  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wr<mg.'* 
There  can  be,  say  the  Court,  no  question  that  in  a 
criminal  case,  if  the  defendant  relies  upon  insanity  for 
his  defense,  the  burden  of  proof  is  cast  upon  him,  and 
that  the  allegation  of  insanity  is  an  affirmative  propo- 
sition which  must  be  fully  and  clearly  proved,  in  order 
to  rebut  the  presumption  of  sanity.  The  instruction: 
**  This  defendant  is  presumed  to  be  sane  until  the  con- 
trary is  shown ;  and  a  doubt  upon  this  question  alone 
should  not  acquit,  for  insanity  is  an  affirmative  propo- 
sition, and  should  be  made  to  appear  beyond  any 
reasonable  doubt,"  was  held  to  be  correct.  The  evi- 
dence on  thii  subject  should  be  such,  that  were  the 
question  one  of  the  sanity  or  insanity  of  the  defendant, 
without  reference  to  any  other  question  or  results,  the 
verdict  would  be  that  the  defendant  was  insane  at  the 
time  he  committed  the  act.  This  ruling  was  adhered 
to  in  the  famous  Laura  D.  Fair  case,  by  Judge  T.  B. 
Reardon,  sitting  for  Dwindle,  J.,  and  may  be  said 
to  be  the  fixed  and  settled  rule  in  this  State.    The  pre- 
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sumption  of  the  law  is  that  the  defendant  was  sane  till 
the  contrary  is  shown  by  a  preponderance  of  proof. — * 
People  vs.  Myers,  20  Cal.,  p.  518;  see,  also,  People  vs. 
March,  6  Cal.,  p.  543.  The  insanity  of  the  defendant's 
parents  may  be  shown  when  there  appears  to  be  no 
motive  for  the  killing,  or  there  is  any  evidence  of  the 
insanity  of  the  defendant.— People  vs.  Smith,  31  Cal., 
p.  466.  In  The  People  vs.  Farrell,  31  Cal.,  p.  579, 
where  the  defendant  was  indicted  for  rape,  the  Court 
say:  **  An  act  done  by  a  per^on  in  a  state  of  insanity 
cannot  be  punihhed  as  a  public  oiiense,  nor  can  a  person 
be  tried,  adjudged  to  punishment,  or  punished  for  a 
public  offense  while  insane.  The  pixx^eedings  to  be 
taken  in  such  cases  are  pointed  out  by  Chapter  YI, 
Title  X,  Part  II,  of  this  Code,  Sees.  1367-1373,  post. 
The  inquiry  in  these  proceedings  must  be  as  to  the 
present  state  of  mind;  but  evidence  before  and  after 
the  commission  of  the  act  charged  may  be  given. — 1 
Greenleaf  £v.,  p.  42.  As  often  as  any  doubt  of  the 
sanity  of  the  defendant  exists  the  same  proceedings 
may  be  had, — People  vs.  Farrell,  supra;  see,  also, 
People  vs.  Moice,  15  Cal.,  p.  329;  see,  also,  1  Whart. 
Am.  Cr.  Law,  pp.  55,  711,  and  notes.  Habitual  and 
not  temporary  or  spasmodic  insanity  raises  the  legal 
presumption  of  its  continuance. — People  vs.  Francis,  3S 
Cal.,  p.  183;  People  vs.  Hobson,  17  Cal.,  p.  424.  The 
evidence  in  cases  where  insanity  is  interposed  as  a  de- 
fense should  be  examined  with  great  care,  lest  an  inge- 
nious counterfeit  be  imposed  upon  the  jury. — People  vs. 
Dennis,  39  Cal.,  p.  637. 

Drukkemness  may  be  given  in  evidence,  not  as  a 
defense,  but  to  determine  the  state  or  condition  of  the 
mind,  and  its  capacity  to  form  an  intention.  In  murder 
cases,  its  capacity  for  dolibcitition  and  premeditation 
aids  the  determination  of  the  degree  of  guilt,  (People 
vs.  Nichol,  34  Cal.,  p.  212),  in  the  instructions  of  the 
Court  below,  pronounced  to  be  beyond  criticism  by  the 
Sup.  Court.  Also,  People  vs.  King,  27  Cal.,  p.  507,  it 
was  held  not  to  go  in  extenuation  or  to  afford  an  excuse 
for  the  offense,  but  to  determine  the  degree.  See,  also, 
People  vs.  Harris,  29  Cal.,  p.  678;  People  vs.  Belencia, 
21  Cal.,  p.  554.  Such  evidence  to  be  received  with 
great  caution,  for  a  drunken  man  may  act  with  pre- 
meditation as  well  as  any  other.  See,  also,  People  vs. 
Lewis,  36  Cal.,  p.  531.  See,  also,  **  Drunkenness,"  1 
Whart.  Am.  Cr.  Law,  Sees.  33,  87,  41,  and  notes. 
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1017.  (§§  299,  800.)     Every  plea  mu8t  be  oral,  and  Pioa,iiow 
entered  upon  the  minutes  of  the  Court  in  substantially  itsforia. 
the  following  form: 

1.  If  the  defendant  plead  guilty,  "  The  defendant 
pleads  that  he  is  guilty  of  the  offense  charged  in  this 
indictment." 

2.  K  he  plead  not  guilty,  "The  defendant  pleads 
that  he  is  not  guilty  of  the  offense  charged  in  this 
indictment." 

3.  If  he  plead  a  former  conviction  or  acquittal,  "  The 
defendant  pleads  that  he  has  already  been  convicted 
(or  acquitted)  of  the  offense  charged  in  this  indictment, 

by  the  judgment  of  the  Court  of (naming  it), 

rendered  at (naming  the  place),  on  the day 

of ." 

Note. — See  note  to  preceding  section. 

1018.  (§§  301,  302.)     A  plea  of  guilty  can  be  put  Pie*  of 
in  by  the  defendant  himself  only  in  open  Court,  unless  put  in',  and 
upon  indictment  against  a  corporation,*  in  which  case  ™JJ^^n^ 
it  may  be  put  in  by  counsel.    The  Court  may  at  any 

time  before  judgment,  upon  a  plea  of  guilty,  permit  it 
to  be  withdrawn  and  a  plea  of  not  guilty  substituted. 

Note.— See  note  to  Sec.  1016,  ante.  In  New  York, 
the  plea  of  guilty  can  only  be  put  in  by  the  defendant 
in  person,  even  to  charges  of  misdemeanors,  excepting 
only  in  cases  of  corporations.  We  regard  our  Code  as 
sufficiently  careful  in  this  respect. 

1019.  (§  808.)    The  plea  of  not  guilty  puts  in  issue  what  pioa 
every  material  allegation  of  the  indictment.  fuiity  puts 

f  ^  in  issae. 

Note. — See  note  to  Sec.  1016,  ante.  Under  this  plea 
insanity  may  be  shown. — See  People  vs.  Olwell,  28 
Cal.,  p.  461. 

1020.  (§  804.)     All    matters  of  feet   tending  to  what  may 
establish  a  defense  other  than  that  specified  in  the  evidence 

under  plea 

third  subdivision  of  Section  1016  may  be  given  in  of  ngt 
evidence  under  the  plea  of  not  guilty. 

NoTB.— See  "Insanity,"  in  note  to  Sec.  1016,  ante; 
also,  for  what  purposes  drunkenness  may  be  shown. 
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What  ia  not 
%  former 
Sfeqaittal. 


What  iB  a 

former 

aequittal. 


1021.  (§  805.)  If  the  defendant  was  formerly 
acquitted  on  the  ground  of  variance  between  the  in- 
dictment and  the  proof,  or  the  indictment  was  dis- 
missed upon  an  objection  to  its  form  or  substance,  or 
in  order  to  hold  the  defendant  for  a  higher  offense, 
without  a  judgment  of  acquittal,  it  is  not  an  acquittal 
of  the  same  offense. 

Note. — As  to  what  varianco  entitles  defendant  to 
acquittal,  see  1  "Whart.  Am.  Cr.  Law,  Sees.  558,  559, 
and  notes;  see,  also,  note  to  Sec.  1016,  ante.  See  Sec. 
1112,  post,  as  to  dismissal  of  jury  and  holding  defend- 
ant for  higher  offense. 

1 022.  (§  806.)  Whenever  the  defendant  is  acquit- 
ted on  the  merits,  he  is  acquitted  of  the.  same  offense, 
notwithstanding  any  defect  in  form  or  substance  in  the 
indictment  on  which  the  trial  was  had. 

conviction        1023.     (§  307.)     When  the  defendant  is  convicted 

?°di^ment    ^^  acquitted  upon  an  indictment,  the  conviction  or 

offense'f^**'  acquittal  is  a  bar  to  another  indictment  for  the  offense 

effector.       charged  in  the  former,  or  for  an  attempt  to  commit 

the  same,  or  for  an  offense  necessarily  included  therein, 

of  which  he  might  have  been  convicted  under  that 

indictment. 

NoTK. — See  note  to  Sec.  1016,  ante,  Subd.  3,  under 
which  the  defense  provided  for  in  this  and  the  preced- 
ing section  must  be  entered. 

Defendant        1024.     (§  308.)     If  the  defendant  refuses  to  answer 
answer        the  indictment  by  demurrer  or  plea,  a  plea  of  not 

plea  of  not  '^  ir        ^         r 

StwedL  ***  g"il*y  ^^s^  t®  entered. 

NoTK.— Stats.  1851,  p.  212,  et  al.  See  People  vs. 
King,  28  Cal.,  p.  265;  People  vs.  Joselyn,  29  Cal.,  p. 
562. 


/  c  zf:     '^^^^^    ^^'  /^7^ 
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CHAPTER  V. 

TRANSMISSION  OF  CERTAIN  INDICTMENTS  FROM  THE  COUNTY 
COURT  TO  THE  DISTRICT  COURT  OR  MUNICIPAL  CRIMINAL 
COURT  OF  SAN  FRANCISCO. 

Sectiox  1028.  Transmission  of  indictments  from*  the  County  to  Di£- 

trict  Courts. 

1029.  Indictments  flgninst  a  County  Judge  to  be  transmitted 

to  District  Court. 

1030.  Indictments  to  be  transmitted  to  the  Municipal  Crim- 

inal Court  of  San  Francisco. 


1028.  (§  309.)  When  an  indictment  is  found  in  Tranumi*-  c2t^t*  £ 
the  County  Court  for  treason,  misprision  of  treason,  JS^j^^'^^^  /^  7^ 
murder,  or  manslaughter,  it  must  be  transmitted  by  {o  iStfFcT 

the  Clerk  to  the  District  Court  of  the  county  for  trial,  ^'^*^ 
except  when  the  indictment  is  found  against  a  person 
holding  the  office  of  District  Judge. 

NoTK.—Stats.  18^3,  p.  158,  Sec.  11.  These  offenses 
are  onl3'  triable  in  the  District  Court  by  requirement  of 
the  Constitution;  hence  the  provision  for  their  removal. 

1029.  (§  310.)     All  indictments  found  against  a  indict-    (2.LU  ^ 
County  Judffe  must  also  be  transmitted  to  the  District  against  a      .  ,  ^    ^ 

County         /)\fCZ 

Court  of  the  county  for  trial.  t^nf  *'*''''     ^  f 

Note. — Stats.  1863,  p.  158,  Sec.  12.     For  obvious   District 
reasons  this  removal  is  necessary.  Court. 

1030.  All  indictments  found  in  the  County  Court  indict- 
of  the  City  and  County  of  San  Francisco  must  be  trana- 

•^  •'  mittodto 

transmitted  by  the  Clerk  to  the  Municipal  Criminal  Municipal 
Court  of  the  City  and  County  of  San  Francisco,  except  court  of* 
those  against  the  Judge  of  the  last  mentioned  Court  Frandaoo. 
and  those  triable  in  the  District  Court. 

Note.— Stats.  1870,  p.  629,  Sec.  12. 


44 


846  Penal  Code, 

CHAPTER  VL 

REMOVAL   OF   THE   ACTION   BEFORE  TRIAL. 

Section  1033.  Wheo  action  may  be  removed. 

1034.  Application  for  removal,  how  made. 

1035.  Application,  when  granted. 

1036.  Order  of  removal. 

1037.  Proceedings  on  removal,  if  defendant  is  in  castody. 

1038.  Authority  of  Court  to  which  action  is  removed.  "When 

original  papers  must  be  transmitted. 

M?iSnma         1033.     (§  312.)     A  criminal  action,  prosecuted  by 

boromovod  indictment,  may  be  removed  from  the  Court  in  which 

it  is  pending  on  the  application  of  the  defendant,  on 

the  ground  that  a  fair  and  impartial  trial  cannot  be 

had  in  the  county  where  the  indictment  is  pending. 

Note. — For  removal  of  actions  on  account  of  par- 
tiality or  prejudice  of  the  Judge. — See  3  Whar.  Am. 
Cr.  Law,  pp.  423,  424,  Sec.  2945,  et  seq. 

Appiica-  1034.     (§  313.)     The  application  must  be  made  in 

how  ma^ie.  ^P^^  Court,  and  in  writing,  verified  by  the  affidavit 
of  the  defendant,  a  copj'  of  which  must  be  served  on 
the  District  Attorney  at  least  one  day  before  the  appU- 
cation  is  made.  Whenever  the  affidavit  shows  that 
the  defendant  cannot  safely  appear  in  person  to 
make  the  application,  because  the  popular  excite- 
ment against  him  is  so  great  as  to  endanger  his  per- 
sonal safety,  and  such  statement  is  sustained  by  other 
testimony,  the  application  may  be  made  by  counsel, 
and  heard  and  determined  in  the  absence  of  the  de- 
fendant, though  he  is  indicted  for  felony,  and  has  not. 
at  the  time  of  such  application  been  arrested,  or  given 
bail,  or  been  arraigned,  or  pleaded  or  demurred  to  the 
indictment. 

Note.— Stats.  1857,  p.  71.  An  affidavit  which  states 
in  general  terms  that  defendant  cannot  have  a  fair 
trial,  or  that  he  believes  he  cannot  have  a  &ir  trial,  is 
not  sufficient, — People  vs.  McCauley,  1  Cal.,  p-  379. 
Nor  is  the  affidavit  of  defendant  alone  sufficient. — Peo- 
ple vs.  Graham,  21  Cal.,  p.  261.    Nor  to  state  that  a 
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jury  could  not  be  selected  from  Stockton,  for  Stockton 
does  notcoQ-ititute  the  entire  county. — People  vs.  Baker, 
1  Cal.,  p.  404.  Nor  to  stat«  generally  that  the  people 
of  the  county  are  prejudiced  against  defendant. — Peo- 
pie  vs.  Shuler,  28  Cal.,  p.  490.  Nor  is  it  a  sufficient 
fact  that  thirty  or  forty  persona  contributed  to  pay 
counsel  to  assist  the  District  Attorney  to  show  such 
general  prejudice  as  to  require  a  change  of  venue. —  • 
People  vs.  Grahani,  21  Cal.,  p.  261.  Nor  will  the  affi- 
davit of  the  defendant  of  general  prejudice  supported 
solely  by  a  failure  to  get  a  jury  the  Urst  day  on  ac- 
count of  opinions  found.  In  all  cases  the  Court  has 
a  discretion  which  must  be  rea.<!onable. — People  vs. 
Mfthony,  18  Cal.,  p.  180.  Nor  is  the  bias  or  prejudice 
of  the  Judge  of  the  Court  an  incapacity  to  try  the  case 
which  authorizes  a  change  of  venue. — People  vs.  Wil- 
liams, 24  Cal.,  p.  31;  Shuler's  Case,  supra.  Erfoneous 
rulings  constitute  no  evidence  of  bias.  Neither  is  an 
affidavit  of  prejudice  by  Sheriff  and  deputies.  The 
law-making  power  of  the  State  may -consent  to  a 
change  of  venue. — Ex  Rel.  Smith  vs.  Twelfth  Dist. 
Judge,  17  Cal.,  p.  547. 

1035.  (§  314.)     If  the  Court  is  satisfied  that  the  Apphca- 

^  t  ^  tion.  when 

representation  of  the  defendant  is  true,  an  order  must  granted. 
be  made  for  the  removal  of  the  action  to  the  proper 
Court  of  a  county  free  from  a  like  objection. 

Note.— Stats.  1863,  p.  158,  Sec.  14. 

1036.  (§  315.)     The   order  of  removal  must  be  order  of 

removaL 

entered  upon  tly  minutes,  and  the  Clerk  must  imme- 
diately make  out  and  tmnsmit  to  the  Court  to  which 
the  action  is  removed  a  certified  copy  of  the  order 
of  removal  record,  pleadings,  and  proceedings  in  the 
action,  including  the  undertakings  for  the  appearance 
of  the  defendant  and  of  the  witnesses. 

1037.  (§  316.)     If  the  defendant  is  in  custody,  the  prooeed- 
order  must  direct  his  removal,  and  he  must  be  forth-  removal,  if 

defendant 

with  removed  by  the  Sheriff  of  the  county  where  he  is  in 
18  imprisoned,  to  the  custody  of  the  Sheriff  of  the 
county  to  which  the  action  is  removed. 
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Authority 
of  Court  to 
which 
action  is 
removod. 


When 
original 
papors 
must  be 
trans- 
mitted. 


1038.  (§  317.)  The  Court  to  which  the  action  is 
removed  must  proceed  to  trial  and  judgment  therein 
as  if  the  action  had  been  commenced  in  Buch  Court 
If  it  is  necessary  to  have  any  of  the  original  pleadings 
or  other  papers  before  such  Coui-t,  the  Court  from 
which  the  action  is  removed  must  at  any  time,  upon 
application  of  the  District  Attorney  or  the  defendant, 
order  such  papers  or  pleadings  to  be  transmitted  by 
the  Clerk,  a  certified  copy  thereof  being  retained. 


CHAPTER  Vn. 


Issue  of 

fact. 

defined. 


How  tried. 


THE   MODE   OP  TRIAL. 

Section  1041.  Issue  of  fact  defined. 

1042.  How  tried. 

1043.  When  presence  of  defendant  is  necessary  on  the  trial. 

1041.     (§  318.)     An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty;  or, 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal 
of  the  same  offense. 

Note. — See  issue  of  fact  defined,  Code  of  Civil  Pro- 
cedure, Sec.  590.  Under  statute  against  perjury,  when 
issue  is  made  up.— See  People  vs.  McCarthy,  29  Cal., 
p.  395. 


1042. 


(§  319.)     Issues  of  fact  must  be  tried  by 

Note. — Art  I,  Sec.  3,  Const. 


When  1043.     (§  320.)     If  the  indictment  is  for  a  felony, 

prosenco  of  i  «    i 

defendant    the  defendant  must  be  personally  present  at  the  tnal; 

onthetriaL  ^^^^  [f  foj.  misdemeanor,  the  trial  may  be  had  in  the 
absence  of  the  defendant;  if,  however,  his  presence  is 
necessarj'^  for  the  purpose  of  identification,  the  Court 
may,  upon  application  of  the  District  Attorney,  by  an 
order  or  warrant,  require  the  personal  attendance  of 
the  defendant  at  the  trial. 
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NoTS.— stats.  1863,  p.  158.  See  notes  to  Sees.  976, 
1016,  ante.  Definitions  of  felony  and  misdemeanor. — 
See  Sec.  17,  ante. 


CHAPTER  Vra. 

FORMATION    OF    THE    TRIAL   JURY    AND  THE   CALENDAR   OF 

ISSUES    FOR    TRIAL. 

Section  1(M6.  Formation  of  trial  jury. 

1047.  Clerk  to  prepare  a  calendar. 

1048.  Order  of  dispo&in;^  of  issues  on  the  calendar. 

1049.  Defendant  entitled  to  two  days  to  prepare  for  trial. 

1046.  (§  321.)     Trial  juries  for  criminal  actions  Formation 
are  formed  in  the  same  manner  as  trial  juries  in  civil  J"^- 
actions. 

NoTi.— See  Code  of  Civil  Procedure,  Sees.  246,  247. 
Impaneling  the  trial  jury.  Sees.  600-604,  id. — Forma- 
tion of  the  jury.  Sees.  198-201,  id.,  given  in  note  to  Sec. 
1075,  post. — **  Qualification  and  exemptions  of  jurors." 
Sees.  190-195,  and  notes,  id. — Jurors  in  general. . 

1047.  (§  322.)     The  Clerk  must  prepare  a  calen-  cierkto 

prepare  a 

dar  of  all   criminal  actions  pending  in  the   Court,  calendar, 
enumerating  them  according  to  the  date  of  the  filing 
of  the  indictment,  specifying  opposite  the  title  of  each 
action  whether  it  is  for  a  felony  or  a  misdemeanor,  and 
whether  the  defendant  is  in  custody  or  on  bail. 

1048.  (§  323.)     The  issues  on  the  calendar  must  Order  of   ^u 

diaposing  of 

be  disposed  of  in  the  following  order,  unless  upon  the  jM^ee  on        r; 
application  of  either  party,  for  good  cause  shown  by  c**®"^"' 
affidavit,  and  upon  two  days  notice  to  the  opposite 
party,  with  service  of  a  copy  of  the  affidavit  in  sup- 
port of  the  application,  the   Court  shall  direct  an 
indictment  to  be  tried  out  of  its  order: 

1.  Indictments  for  felony,  when  the  defendant  is  in 
custody; 

2.  Indictments  for  misdemeanor,  when  the  defend- 
ant is  in  custody; 
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3.  Indictments  for  felony,  when  the  defendant  is  on 
bail; 

4.  Indictments  for  misdemeanor,  when  the  defend- 
ant is  on  bail. 

Note* — Subcis,  1-8. — Felonies  are  crimes  punishable 
with  death  or  Imprisonment  in  the  State  Prison. — Sec. 
17,  ante. 

Subds,  2-A. — Misdemeanors  are  all  crimes  which  are 
not  felonies. — Id. 

Defendant        1049.     (§  324.)     After  his  plea,  the  defendant  is 

entitled  to  \^  /  r        ? 

preiaro  fo?  entitled  to  at  least  two  days  to  prepare  for  trial. 

NoTK.— See  "  Preparation,"  Index  Whart.  Am.  Cr. 
Law. 


CHAPTER  IX. 

POSTPONEMENT   OP  THE   TRIAL. 
Section  1052.  Postponement,  when,  and  how  ordered. 

Postpone-         1052.     (§  325.)     When  an  indictment  is  called  for 

mont, 

how"'  "**    trial,  or  at  any  time  previous  thereto,  the  Court  may, 
ordered.       upon  Sufficient  cause  shown  by  affidavit,  direct  the 

trial  to  be  postponed  to  another  day  of  the  same  or  of 

the  next  term. 

Note. — "Postponed"  is  here,  an^  in  fact  throuj^h- 
out  the  Codes,  used  in  the  place  of  "continued,"  and 
"postponement"  for  "continuance."  Sickness  of  de- 
fendaiiVs  counsel  and  consequent  absence,  is  a  good 
ground  for  postponement. — People  vs.  Logan,  4  Cal., 
p.  188.  In  this  case,  also,  it  appeared  that  though  there 
were  two  counsel,  the  absent  one  had  a  fuller  knowledge 
qf  the  case  than  the  one  present. — See,  also,  3  Wh. 
Am.  Cr.  Law,  Sec.  2939,  and  notes.  I^soncU  attend- 
ance of  witnesses  is  a  right  of  the  defendant  if  it  can 
be  had  without  unreasonable  delay,  and  postponements 
therefor  may  .be  .had. — People  vs.  Dodge,  28  Cal.,  p. 
446;  People  vs.  Dias,  6  Cal.,  p.  249;  3  Whart  Am.  Cr. 
Law,  Sees.  2930-2938,  and  notes.  Affidavits,  sufficiency 
of  in  application  for  i)ostponement,  considered  and 
determined  in  the  following  cases:  When  it  is  agreed 
that  the  affidavit  is  sufficient  to  avoid  a  postponementt 
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it  is  insufficient  for  the  District  Attorney  to  admit  that 
the  witnesses,  if  present,  would  swear  to  the  facts  as 
stated — he  must  admit  the  truth  of  the  facts. — People 
vs.  Dias,  6  Cal.,  p.  249.    The  affidavit  should  show 
that  the  defendant  has  used  due  diligence  to  procure 
the  attendance  of  the  witness,  setting  out  the  facts  con- 
stituting it.— People  vs.  Baker,  1  Cal.,  p.  403;  People 
vs.  Thompson,  4  Cal.,  p.  238.    To  show  the  fact  that  a 
certain  witness  resides  in  another  county  is  insufficient, 
though  it  is  also  shown  that  a  subpoena  was  placed  in 
the  hands  of  the  Sheriff  of  that  other  county,  and  a 
return  made  of  -**  Not  served."    People  vs.  "Williams, 
24  Cal.,  p.  31.    The  affidavit  and  proofs  should  show  all 
the  efforts  made  to  procure  the  attendance  of  absent 
witnesses,  and  if  subpoenas  have  or  have  not  been 
served,  hoiv  in  the  first  case,  and  why  not,  and  what 
has  b^en  done  in  the  second.    In  each  case  the  service, 
if  had,  must  be  such  as  would  command  obedience 
under  the  law.    People  vs.  Joselyn,  29  Cal.,  p.  562, 
supports  this  position.    It  is  the  general  rule  that  state- 
ments of  belief  will  be  insufficient;   the  grounds  of 
belief,  the  character  of  the  evidence,  and  its  materiality 
must  be  shown.    When  the  postponement  is  on  the 
ground  of  surprise  at  not  finding  the  name  of  a  witness 
on  the  indictment  who  is  proposed  to  be  examined,  the 
surprise  must  be  shown  by  affidavit,  or  in  some  other 
proper  form  suggested. — People  vs.  Symonds,  22  Cal., 
p.  348.    Particularly  in  the  case  of  an  absent  witness 
resident  out  of  the  State  must  the  grounds  of  belief  be 
set  out  and  the  nature  and  character  of  the  information. 
The  showing  must  be  to  obtaining  the  presence  of  the 
witness,  or  it  must  be  to  obtaining  his  deposition;  it 
must  not  be  to  either  the  one  or  the  other,  but  as  posi- 
tive as  may  be  as  to  the  one  or  the  other  as  a  separate 
basis  of  the  application. — People  vs.  Francis,  38  Cal., 
pp.  188, 189.    See  leading  rules  regulating  **  postpone- 
ments," and  the  exercise  of  this  discretionary  power  of 
the  Court,  3  Whar.  Am.  Cr.  Law,  pp.  411-415,  et  al., 
Sec.  2922,  et  seq.,  and  cases  there  qited. 
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TITLE   YII. 

OF    PROCEEDINGS    AFTER    THE    COMMENCEMENT    OF 
THE   TRIAL   AND    BEFORE   JUDGMENT. 

Chapter     I.  Challenging  the  jury. 

n.  The  trial. 

in.  Conduct  of  the  jury  after   cause  is 

submitted  to  them. 

IV.  7%e  verdict. 

V.  Bills  of  exception. 

VI.  New  trials. 

Vn.  Arrest  of  judgment. 


CHAPTER  L 

CHALLBNGINQ   THE  JURY. 


Skction  1055.  Definition  and  division  of  challon^s. 

1056.  Defendants  cannot  sever  in  challenges. 

1057.  Panel  defined. 

1058.  Challenge  t<>  the  jury  defined. 

1059.  Upon  what  founded. 

1060.  When  and  how  taken. 

1061.  If  sufi&ciency  of  the  challenge  be  denied,  adverse  pftrtj 

may  except.    Exception,  how  taken  and  tried. 

1062.  If  exception  overruled,  Court  may  allow  denial,  etc 

1063.  Denial  of  challenge,  how  made,  and  trial  thereof. 

Who  may  be  examined  on  trial  of  challenge. 

1064.  Challenge  when  jur^*  is  summoned  but  not  drawn,  for 

bias  in  summoning  officer. 
1066.  If  challenge  allowed,  jury  to  be  discharged;   if  dis- 
allowed, to  be  impaneled. 

1066.  Defendant  to  be  informed  of  his  right  to  challenge 

individual  jurors. 

1067.  Kinds  of  challenges  to  individual  juror. 

1068.  Challenge,  when  taken. 

1069.  Peremptory  cliallenge,  what,  and  how  taken. 

1070.  Number  of  peremptory  challenges. 

1071.  Definition  and  kinds  of  challenge,  for  cause. 

1072.  General  causes  of  challenge. 
1078.  Particular  causes  of  challenge. 
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Skction  1074.  Ground  of  challenge  for  actual  bias.. 

1075.  Exemption  not  a  ground  of  challenge. 

1076.  Causes  of  challenge,  how  stated. 

1077.  Exceptions  to  challenge,  and  denial  thereof. 

1078.  Challenge,  how  tried. 

1079.  Triers,  how  appointed.    Mtgority  may  decide. 

1080.  Oath  of  triers. 

1081.  Juror  challenged  may  be  examined  as  a  witness. 

1082.  Rules  of  evidence  on  trial  of  challenge. 

1083.  Challenge  for  implied  bias,  how  determined. 

1084.  Instructions  to  triers  on  trial  of  challenge  for  actual 

bias. 

1085.  Verdict  of  triers,  and  its  effect. 

1086.  Challenges,  first  by  the  defendant  and  then  by  the 

people. 

1087.  Order  of  challenges. 

1068.  Peremptory  challenges  may  be  taken  after  challenges  - 
for  cause  on  both  sides  are  exhausted. 

1055.     (§  326.)     A  challenge  is  an  objection  made  Doftnition 
to  the  trial  iurors,  and  is  of  two  kinds:  ^i^S*®'*  ^^ 

1.  To  the  panel;  , 

2.  To  an  individual  juror. 

Note.— "  Challenge.'*— Bouvier's  Law  Diet.:  "An 
exception  to  the  jurors  who  have  been  arrayed  to  pass 
upon  a  cause  on  its  trial."  An  exception  to  those  who 
have  been  returned  as  jurors. — Coke  Littleton,  p.  155,  b. 
Defendant  is  entitled  to  a  lawful  jury,  but  it  is  a  quali- 
fied right,  nevertheless.  The  law  provides  exemptions 
from  jury  duty,  and  one  so  exempt  may  not  be  com- 
pelled to  serve,  though  drawn,  and  the  like.  This  is 
8upix)rted  by  People  vs.  Arceo,  32  Cal.,  p.  50.  A  panel 
of  jurors  may  be  served  after  the  term  commences. — 
People  vs.  Rodriguez,  10  Cal.,  p.  50.  It  is  not  error 
for  the  Court  to  discharge  a  juror,  notwithstanding  the 
objection  of  the  defendant. — People  vs.  Lee,  17  Cal.,  p. 
76;  People  vs.  McCalla,  8  Cal.,  p. 301.  Jurors  maybe 
questioned  in  regard  to  Jiaving  formed  an  opinion,  etc., 
before  being  challenged  for  cause. — People  vs.  Backus, 
5  Cal.,  p.  275.  An  allowance  of  a  challenge  on  the 
part  of  the  people  which  is  improper  is  good  ground  for 
reversal  of  a  verdict  of  guilty. — People  vs.  Stewart,  7 
Cal.,  p.  140.  See  the  case  of  Arceo,  supra,  on  discre- 
tion of  the  Court  to  excuse  jurors  who  speak  different 
languages,  under  proviso  to  statute  excepting  Mon- 
terey, etc.   The  People  vs.  Earnest,  October  Term,  1872. 
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An  indictment  found  by  a  jury  which  was  summoned  as 
a  trial  jury  and  impaneled  as  a  Grand  Jury  is  illegal. 
By  the  Court  (Filed  November  15th,  1872):  The  statute 
(Hit.,  Sees.  8918, 3919)  requires  that  a  copy  of  the  order 
of  the  Court  for  the  summoning  of  a  Grand  Jury  should 
be  delivered  to  the  Sheriff,  and  that  it  shall  be  the  duty 
of  that  officer  to  summon  the  Grand  Jury  '*  upon  the 
receipt  of  the  order,"  etc.  In  this  case  the  only  order 
delivered  to  the  Sheriff  was  an  order  to  summon  twenty- 
four  persons  to  serve  as  trial  jurors.  This  trial  jury 
was  subsequently  impaneled  by  the  Court  as  a  Orand 
Jury,  and  found  the  indictment  upon  which  the  pris- 
oner was  convicted,  and  his  motion  to  set  aside  the 
indictment,  duly  made  on  that  ground,  was  denied. 
Had  a  subpoena  been  issued  to  summon  twenty-four  wit- 
nesses in  the  case,  there  would  have  been  just  as  much 
authority  in  the  Court  to  impanel  them  as  a  Grand  JuTy 
as  to  impanel  this  trial  jury  as  a  Grand  Jury.  Judg- 
ment reversed  and  cause  remanded,  with  directions  to 
set  aside  the  indictment,  and  for  such  further  proceed- 
ings as  may  be  proper. 

Defendants       1056.     (§327.)     Wheii  Several  defendants  are  tried 
sevOT  in       toffcther  they  cannot  sever  their  challenges,  but  must 

ohalloDges.    ,    P      ,         . 

join  therein. 

None. — Challenges,  peremptory  and  for  cause,  must 
be  taken  together  and  not  severed. — People  vs.  Mc- 
Calla,  8  Cal.  p.  SOI. 

1057.  (§  828.)  The  panel  is  a  list  of  jarors 
returned  by  a  Sheriff,  to  serve  at  a  particular  Court 
or  for  the  trial  of  a  particular  action. 

1058.  (§  829.)  A  challenge  to  the  panel  is  an 
objection  made  to  all  the  jurors  returned,  and  may  be 
taken  by  either  party. 

Note. — See  Sec.  1064,  post,  and  note. 

■ 

1059.  (§  880.)  A  challenge  to  the  panel  can  be 
founded  only  on  a  material  departure  fix)m  the  forms 
prescribed  in  respect  to  the  drawing  and  return  of 
the  jury  in  civil  actions,  or  on  the  intentional  omission 
of  the  Sheriff  to  summon  one  or  more  of  the  jurors 
drawn. 


Panel 
defined. 


Cballeoffe 
to  the 
defin< 


to  the  jury 
led. 


Upon  what 
foonded. 
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NoTB. — Challenges  to  the  panel  were  formerly  chal- 
lenfi^es  to  the  array:  1.  Principal  challenge  to  the 
array;  2.  Challenge  to  the  array  for  favor;  of  which, 
see  Am.  Cr.  Law,  3  Whart.,  pp.  425,  426,  Sees.  2947- 
2953,  and  notes.  The  statutory  challenge  to  the  panel 
is  hased  on  a  departure  from  the  statute  providing  for 
the  drawing  or  an  omission  to  summon  the  jury  as 
required. — See  note  to  Sec.  1046,  ante. 

1060.  (§  331J     A  challenge  to  the  panel  must  be  J^^^J^J 
taken  before  a  juror  is  sworn,  and  must  be  in  writing 
or  be  noted  by  the  Phonographic  Reporter,  and  must 
plainly  and  distinctly  state  the  facts  constituting  the 
ground  of  challenge. 

Note. — See  note  to  Sec.  1068,  post,  et  alia. 

1061 .  (§§  332,  333.)     If  the  sufficiency  of  the  facts  if  snffi- 

^  '  '  ^  cienoy  of 

I  alleged  as  ground   of   the   challenge   is   denied,  the  J^^^^^  ^ 

adverse  party  may  except  to  the  challenge.  The  ex-  ad^ewe**^' 
ception  need  not  be  in  writing,  but  must  be  entered  Sxcept?*^ 
on  the  minutes  of  the  Court,  or  of  the  Phonographic  how  taken 

J  ,  o      r  and  tried. 

Reporter^  and  thereupon  the  Court  must  proceed  to 
try  the  sufficiency  of  the  challenge,  assuming  the  facts 
alleged  therein  to  be  true. 

Note. — See  note  to  Sec.  1076,  post,  and  People  vs. 
Bodine,  there  cited. 

1062.  (§  334.)     If,  on  the  exception,  the  Court  if 
finds  the  challenge  sufficient,  it  may,  if  justice  requires  J^^'JIj*^ 
it,  permit  the  party  excepting  to  withdraw  his  excep-  ^^^^^  etc 
tion,  and  to  deny  the  facts  alleged  in  the  challenge. 
If  the  exception  is  allowed,  the  Court  may,  in  like 
manner,  permit  an  amendment  of  the  challenge. 

1063.  (§§  335,  336.)     If  the  challenge  is  denied,   Denial  of 

\  '  *  *^  '    challenge, 

the  denial  may  be  oral,  and  must  be  entered  on  the  JjJ trfaf** 

minutes  of  the  Court,  or  of  the  Phonographic  Re-  **»®'®®f- 
porter,  and  the  Court  must  proceed  to  try  the  question 

of  fact;   and  upon  such  trial,  the   officers,  whether  who  may 

judicial  or  ministerial,   whose    irregularity  is    com-  ®"rii3o^ 

plained  of,  as  well  as  any  other  persons,  may  be  «*'*"«^«»- 
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examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

Challenge         1064.     (§  337.)     When  the  panel  is  formed  from 

when  jury 

is  Bum-        T)er8ons  whose  names  are  not  drawn  as  jurors,  a  chal- 

monod  but     ^  ^  / 

for  bfas^n'    '^°g®  ^^7  ^^  taken  to  the  panel  on  account  of  any 
offiUSf.^"*"*  bias  of  the  officer  who  summoned  them,  which  would 
be  good  ground  of  challenge  to  a  juror.     Such  chal- 
lenge must  be  made  in  the  same  forai,  and  determined 
in  the  same  manner,  as  if  made  to  a  juror. 

Note.— The  case  of  llie  People  vs.  Coyodo,  40  Cal., 
p.  5d2,  inyolved  the  construction  of  this  section;  and 
the  Court  held  that  when  the  trial  of  a  challenge  shows 
that  the  Sheriff  acting  had  formed  and  expressed  an 
opinion  that  the  defendant  was  guilty,  the  ehallenfi^e  to 
the  panel,  on  the  ground  of  the  bias  of  the  ofScer, 
should  have  been  sustained. — See,  also.  People  va. 
Rodriguez,  10  Cal.,  p.  50. 

If  1066.     (§  338.)     If,  either  upon  an  exception  to 

allowed,      the  challenge  or  a  denial  of  the  facts,  the  challenge  is 


jury  to  be 

rgod;  if 
illowed, 

0 

impaneled. 


charged-  if  ^Howed,  the  Court  must  discharge  the  jury,  so  fiir  as 
dipafiowed,  ^^iQ  trial  of  the  indictment  in  question  is  concerned. 

If  it  is  disallowed,  the  Court  must  direct  the  jury  to 

be  impaneled. 


Defendant        1066.     (§  339.)     Before  a  juror  is  called,  the  de- 
lSf^?a.edof  fendantmuat  be  informed  by  the  Court,  or  under  its 

his  right  to  -^  ' 

individual  ^^^^^tiou,  that  if  he  intends  to  challenge  an  individual 
juror  he  must  do  so  when  the  juror  api)ears,  and  before 
he  is  sworn. 


jurors. 


Kinds  of  1067.     (§  340.)     A  challenge  to  an  individual  juror 

chnllenges      .        .  _ 

toindivid-    is  Cither: 

ual  juror. 

1.  Peremptory;  or, 

2.  For  cause. 

Challenge,        1068.     (§  341.)     It  must  be  taken  when  the  juror 

when  taken  \    i      /»         ••       . 

appears,  and  before  he  is  sworn  to  try  the  cause;  but 
the  Court  may  for  cause  permit  it  to  be  taken  after  the 
juror  is  sworn,  and  before  the  juiy  is  completed. 
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Note. — The  orderjof  challenf^s  having  been  in  some 
doubt,  and  the  provisions  considered  somewhat  contra- 
dictory, the  Supreme  Court,  in  the  case  of  The  People 
vs.  Scoggins,  37  CaU,  p.  679,  say:  "In  a  criminal 
action  it  is  the  duty  of  the  Clerk,  under  the  direction  of 
the  Court  (as  in  a  civil  action),  to  prepare  separate  bal- 
lots containing  the  names  of  jurors  summoned  wlA> 
have  appeared  and  not  been  excused,  and  deposit  them 
in  a  box,  and  to  draw  from  the  box  twelve  names,  as 
required  by  Sec.  159  of  the  Civil  Practice  Act "  (Sec. 
600  of  the  Code  of  Civil  Procedure;  see,  also,  post 
in  this  note).  "  Thus  far  the  proceeding  is  the  same  in 
criminal  and  civil  actions.  In  a  civil  action  each  party 
has.  the  whole  twelve  before  exercising  his  right  of  per- 
emptory  challenge  as  to  any;  and  if  some  are  excused 
for  cause,  the  deficiency  must  be  supplied  with  other 
names,  who  may  in  like  manner  be  examined  until 
there  shall  be  found  in  the  box  twelve  men  whom  the 
'Court  shall  ac^judge  to  be  competent  and  qualified 
jurors,  and  thereupon  each  may  exercise  his  right  of 
peremptory  challenge;  but  neither  can  be  required  to 
exercise  it  prior  to  this  stage  of  the  proceeding.  The 
theory  of  the  law  probably  is  that  the  right  to  challenge 
peremptorily  cannot  be  exercised  so  judiciously  until  • 
the  panel  is  filled  with  competent  and  qualified  jurors, 
of  whcfm  each  party  is  allowed  to  reject  a  certain  num- 
ber without  assigning  any  reason  therefor.  But  while 
this  is  the  rule  in  civil  actions,  it  is  slightly  varied  in 
criminal  actions  by  Sec.  341  of  the  Criminal  Practice 
Act  (being  Sec.  1068  of  this  Code).  Twelve  names  must 
be  drawn,  as  in  a  civil  action,  and  the  defendant  may 
examine  the  whole  twelve  before  exercising  the  right  of 
peremptory  challenge  as  to  any,  and  those  not  chal- 
lenged or  excused  must  then  be  sworn  to  try  the  issue; 
after  which  as  many  more  names  as  will  make  up  the 
deficiencj'  must  be  drawn  from  the  box,  when  the  same 
process  will  be  repented  until  the  jury  is  complete.  In 
a  civil  action  none  are  to  be  sworn  until  the  jury  is 
complete,  and  the  peremptory  challenge  may  be  made 
at  any  time  before  the  jui-y  is  sworn  to  try  the  issue; 
but  under  Sec.  341  (this  Sec.,  1068  of  the  Code),  in  a 
criminal  action,  those  not  challenged  or  excused  must 
be  sworn  at  the  time;  and  the  same  process  must  be 
repeated  until  the  jury  is  complete.  If,  however,  the 
party  has  omitted  to  make  his  challenge  before  a  juror 
is  sworn,  "the  Court  may,  for  good  cause,  permit  it  to 
be  taken  after  the  juror  is  sworn,  and  before  the  jury 
is  completed.*'  After  the  whole  twelve  are  sworn  and 
the  jury  is  complete,  no  further  challenge  is  permissi- 
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ble,  even  with  leave  of  the  Court.  This  varisDce  be- 
tween the  methods  of  selecting  juries  in  criminal  and 
civil  actions  was  probably  dictated  by  the  supposed 
necessity  of  placing  the  jurors  in  a  criminal  action 
9  under  the  control  of  the  Court  during  the  process  of 

forming  the  jury.  Hence  the  provision  in  Sec.  341  (this 
Sec.,  1068),  that  the  challenge  '*  roust  be  taken  when  the 
juror  appears,  and  before  he  is  sworn,  unless  for  good 
cause  the  Court  shall  permit  it  to  be  taken  after  be  is 
sworn,  and  before  the  jury  is  completed."  •  *  •  • 
'*In  Older  to  avoid  all  miscont^tiuction  on  this  impor- 
tant point  of  practice  we  repeat  that  in  a  criminal  action 
twelve  names  must  be  drawn  from  the  jury  box,  and 
the  defendant  may  examine  each  separately  and  ex- 
haust his  challenges  for  cause  before  challenging  any 
one  peremptorily.  If  he  should  accept,  say  six,  and 
challenge  six,  those  accepted  must  then  be  sworn,  and 
six  additional  names  must  be  diawn  and  presented  for 
examination,  with  which  the  same  process  should  be 
repeated,  and  so  continued  until  the  jury  is  complete." 
This  opinion  was  affii  med  in  the  recent  case  of  Taylor, 
Administrator,  vs.  AVest.  Pac.  R.  R.  Co.,  delivered  at 
the  October  Teim  of  the  Supreme  Court,  in  a  civil  case 
•  which  it  will  be  profitable  to  examine  in  construing  this 

section.  As  to  last  sentence  of  this  section,  see  People 
vs.  Jenks,  24  Cal.,  p.  11,  in  support.  Without  naming 
the  juror  or  stating  the  facts  coming  to  his  knowledge, 
a  demand  or  ofier  to  challenge  after  the  twelfth  juror  is 
accepted,  but  not  sworn,  may  be  properly  refused.— 
People  vs.  Rodriguez,  10  Cal.,  p.  50. 

Per-  1069,     (§  342.)     A  peremiitory  challenge  can  be 

chjSioDff^    taken  by  either  party,  and  may  be  oral.     It  is  an  objec- 
how  taken,   ^{q^  iq  ^  juror  for  which  no  reason  need  be  given,  but 
upon  which  the  Couii;  must  exclude  him. 

Note. — Should  a  Court  adopt  a  rule  requiring  a 
defendant  to  exercis^e  this  right,  at  a  particular  time,  it 
would  conflict  with  the  preceding  section,  and  it  would 
be  error  to  enforce  it. — People  vs.  Jenks,  24  Cal.,  p.  11. 
And  this  may  be  exercised  after  the  twelve  jurore  are 
passed  or  taken,  but  before  they  are  sworn  to  try  the 
action.— People  vs.  Kohle,  4  Cal.,  p.  196;  People  vs. 
Reynolds,  16  Cal.,  p.  128. 

Number  1070.     (§  343.)     If  the  offense  charged  is  puniah- 

emptory      able  with  death,  or  with  imprisonment  in  the  State 
/  -'  )  ^  Prison  for  life,  the  defendant  is  entitled  to  ten  and  the 


({tu: 
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State  to  five  peremptory  challenges.  On  a  trial  for 
any  other  offense,  the  defendant  is  entitled  to  fiye  and 
the  State  to  three  peremptory  challenges. 

Note.— Stats.  IBM,  p.  394,  Sec.  1. 

1071.  (§  844.)  A  challenge  for  cause  may  be  Definitioii 
taken  by  either  party.  It  is  an  objection  to  a  partic-  Jjn*^*^^^, 
ular  juror,  and  is  either:.  ^"^ 

1.  General — ^that  the  juror  is  disqualified  from  serv- 
ing in  any  case;  or, 

2.  Particular — ^that  he  is  disqualified  from  serving 
in  the  action  on  trial. 

1072.  (§  345.)     General  causes  of  challenge  are:  General 

^  ,,  ,  eaapee  of 

1.  A  convictiouifor  felony;  challenge. 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  to  render  a  person  a  competent  juror; 

8.  Unsoundness  of  mind,  or  such  defect  in  the  fecul- 
ties  of  the  mind  or  organs  of  the  body  as  fenders  him  ^ 

incapable  of  performing  the  duties  of  a  juror. 

1073.  (§  346.)    Particular  causes  of  challenge  are  Particular  /)j,i  ^ 

^  ^  ,     \  causes  of     LX-^^^'    -^ 

of  two  kinds:  chaUengo. 

1.  For  such  a  bias  as,  when  the  existence  of  the 
&cts  is  ascertained,  in  judgment  of  law  disqualifies  the 
juror,  and  which  is  known  in  this  Ck)de  as  implied 
bias; 

2.  For  the  existence  of  a  state  of  mind  on  the  part 
of  the  juror  in  reference  to  the  case,  which,  in  the 
exercise  of  a  sound  discretion  on  the  part  of  the  trier, 
leads  to  the  inference  that  he  will  not  act  with  entire 
impartiality,  and  which  is  known  in  this  Code  as  actual 
bias;  but  a  hypothetical  opinion,  founded  on  hearsay 
or  information  supposed  to  be  true,  unaccompanied 
with  malice  or  ill  will,  does  not  disqualify  a  juror,  and 
is  not  a  cause  of  challenge  for  either  actual  or  impHed 
bias. 

NoTK.— stats.  1868,  p.  704,  Sec.  1.    See  note  to  Sec. 
1078,  post. 
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/  ^  Ground  of  1074.  (§  347.)  A  challenge  for  implied  bias  may 
L/v**^  -  for  actual  be  taken  for  all  or  any  of  the  following  causes,  and  tor 
/  ?JH  no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degree 
to  the  person  alleged  to  be  injured  by  the  offense 
charged,  or  on  whose  complaint  the  prosecution  was 
instituted,  or  to  the  defendant; 

2.  Standing  in  the  relation  of  guardian  and  ward, 
attorney  and  client,  master  and  servant,  or  landlord 
and  tenant,  or  being  a  member  of  the  family  of  the 
defendant,  or  of  the  person  alleged  to  be  injured  by 
the  offense  charged,  or  on  whose  complaint  th6  pros- 
ecution was  instituted,  or  in  his  employment  on  wages; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil 
action,  or  having  complained  against  or  been  accused 
by  him  in  a  criminal  prosecution; 

4.  Having  served  on  the  Grand  Jury  tirhich  found 
the  indictment,  or  on  a  Coroner's  jury  which  inquired 
into  the  death  of  a  person  whose  death  is  the  subject 
of  the  indictment; 

6.  Having  served  on  a  trial  jury  which  has  tried 
another  pereon  for  the  offense  charged  in  the  indict- 
ment; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try 
the  same  indictment,  and  whose  verdict  was  set  aside, 
or  which  was  discharged  without  a  verdict,  after  the 

i  case  was  submitted  to  it; 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  charged  as  an  offense; 

8.  Having  formed  or  expressed  an  unqualified  opin- 
ion or  belief  that  the  prisoner  is  guilty  or  not  guilty  of 
the  offense  charged; 

9.  If  the  offense  charged  be  punishable  with  death, 
the  entertaining  of  such  conscientious  opinions  as 
would  preclude  his  finding  the  defendant  guilty;  in 
which  case  he  must  neither  be  permitted  nor  compelled 
to  serve  as  a  juror. 
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« 

Note. — One  of  these  firrounds  must  be  specified  in  a 
challenge.  It  is  not  sufficient  for  counsel  to  say  gen- 
erally that  the  challenge  is  interposed  for  '*  implied 
bias." — People  vs.  Reynolds,  16  Cal,  p.  130;  People  vs. 
•  Hardin,  37  Cal.,  p.  25;  see  Sec.  1076,  post.  Such  gen- 
eral challenges  as,  "fot  cause,"  "for  actual  bias,"  "for 
implied  bias,"  etc.,  will  not  suffice;  they  must  particu- 
larize.— People  vs.  Dick,  37  Cal.,  p.  277.  Such  are  not 
challenges. 

8u.bd,  1.— 3  Blackst.  Com.,  p.  363;  3  Whart.  Am.  Cr. 
Law,  p.  465,  Sec.  3016,  and  notes. 

SuM,  2.— Liv.  Crim.  Code,  p.  529,  Art.  330,  Subd.  2; 
8  Whart.  Am.  Cr.  Law,  p.  465,  Sec.  3016,  and  notes. 

Sabd,  3.— Whart.  Am.  Cr.  Law,  p.  466,  Sec.  3016, 
and  notes. 

Subd,  4. — Id.  et  id. 
•  Subd.  5.— Liv.  Crim.  Code,  p.  529,  Art.  330,  Subd.  4. 

Subd.  6.— Id.  et  id.,  Subd.  5. 

Subd,  7.— Id.  et  id. 

Subd,  8.— People  vs.  Cottle,  6  Cal.,  p.  227;  People  vs. 

Williams,  6  Cal.,  p.  206;  People  vs.  Reynolds,  16  Cal., 

p.  128;  People  vs.  Williams,  17  Cal.,  p.  142;  People  vs. 

•  Mahoney,  18  Cal.,  p.  180;    People  vs.  Symonds,  22 

Cal.,  p.  348. 

Subdn  9.— People  vs.  Turner,  2  Cal.,  p.  257;  People 
vs.  Sanchez,  24  Cal.,  p.  17.  In  The  People  vs.  Da- 
mon, 13  Wend.,  p.  351,  it  was  held  that  **  a  person 
whose  opinions  are  such  as  to  preclude  him  from  find- 
ing a  defendant  guilty  of  an  ofiTense  punishable  with 
death,  is  an  incompetent  juror  on  the  trial  of  an  indict- 
ment for  an  offense  subjecting  to  that  punishment.  It  is 
not  the  opinions  on  the  subject  of  the  religious  denorti- 
inatio7i  to  which  he  belongs  which  exclude  him,  but 
his  own  opinions;  and,  therefore,  if  he  entertains  them, 
though  he  belongs  to  no  religious  denomination,  he  is 
incompetent  to  serve  as  a  juror."  See  usual  and  per- 
missible interrogatories  on  the  examination  of  jurors  on 
their  voir  dire^  3  Whart.  Am.  Cr.  Law,  Sec.  8014,  and  « 
note,  pp.  463-465. 

1075.     (§  848.)     An  exemption  from  service  on  a  Exemption 
jury  is  not  a  cause  of  challenge,  but  the  privilege  of  ground  of 
the  persoji  exempted. 

Note. — The  following  sections  of  The  Code  of  Civil 
Procedure  are  applicable  to  qualifications  and  exemp- 
tions of  jurors  in  criminal  cases  as  well: 

46 
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Sec.  196.  A  person  is  competent  to  act  as  a  Juror  if 
he  be: 

1.  A  citizen  of  the  United  States,  an  elector  of  the 
county,  and  a  resident  of  the  township  at  least  three 
months  before  being  selected  and  returned; 

2.  In  possession  of  his  natural  fkculties  and  not 
decrepit^' 

3.  Possessed  of  sufficient  knowledge  of  the  language 
in  which  the  proceedings  of  the  Courts  are  had; 

4.  Assessed  on  the  last  assessment  roll  of  his  county 
on  property  belonging  to  him. 

Note. — Under  this  subdivision  the  juror  must  be 
asse<i8ed  for  real  or  pen^onal  property,  or  both,  on  the 
assessment  roll. — People  vs.  Thompson,  34  Cal.,  p.  671. 

Sec.  199.    A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section; 

2.  Who  has  been  convicted  of  a  felony  or  misde> 
meaner,  involving  moral  turpitude. 

Note. — Gamblers  were  formerly  expressly  disquali- 
fied, but  are  not  now,  under  this  Code. 

Sec.  200.  A  person  is  exempt  from  liability  to  act 
as  a  Juror  if  he  be: 

1.  A  Judicial,  civil,  or  military  officer  of  the  United 
States  or  of  the  State  of  California; 

2.  A  person  holding  a  county  office; 
8.  An  attorney  and  counselor  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomi- 
nation ; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practicing  physician ; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse, 
hospital,  aisylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  a  County  Jail,  or  the  State  Prison; 

9.  Employed  on  board  of  a  vessel  navigating  the 
waters  of  this  State; 

10.  An  express  agent,  mail  carrier,  telegraph  opera- 
tor, or  keeper  of  a  public  ferry  or  toll  gate; 

11.  An  active  member  of  the  Fire  Department  of  any 
city,  town,  or  village  in  this  State,  or  an  exempt  mem- 
ber by  reason  of  five  years*  active  service; 

12.  A  superintendent,  engineer,  or  conductor  on  a 
railroad. 

Sec.  201.  A  Juror  cannot  be  excused  by  the  Court 
for  slight  or  trivial  cause,  or  for  hardship,  or  inconve- 
nience to  his  business,  but  only  when  material  iigury 
or  destruction  to  his  property,  or  'that  of  the  public 
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entrusted  to  him,  is  threatened,  or  when  his  own  health 
or  the  sickness  or  death  of  a  member  of  his  family 
requires  his  absence* 

1076.  (§  349.)  In  a  challenge  for  implied  bias,  ^answof  CUm  ' 
one  or  more  of  the  causes  stated  in  Section  1074  must  ^^^  "^*^®^  /^/  ^ 
be  alleged.  In  a  challenge  for  actual  bias,  the  cause 
stated  in  the  second  subdivision  of  Section  1073  must 
be  alleged.  In  either  ca^e  the  challenge  may  be  oral, 
but  must  be  entered  on  the  minutes  of  the  Court  or  of 
the  Phonographic  Reporter.  v 

Note. — A  challenge  for  cause  must  be  interposed 
immediately  after  the  examination  of  the  juror  on  the 
part  of  the  defendant,  and  before  the  other  side  takes 
the  juror,  otherwise  it  comes  too  late. — People  vs. 
Stoneciler,  6  Cal.,  p.  405;  People  vs.  Gatewood,  20 
Gal.,  p.  146.  An  expression  of  an  unqualified  opinion 
good  ground  of  challenge. — People  vs.  Cottle,  6  Cal., 
p.  227;  People  vs.  Gehr,  8  Gal.,  p.  259.  The  intention 
is  to  restrict  the  principal  challenge,  or,  as  it  is  termed 
in  this  Code  by  Sec.  1074,  a  challenge  for  **  implied 
bias,"  to  the  cases  mentioned  in  bee.  1074,  ante,  in 
which,  when  the  fact  is  eiiitabllihed,  the  partiality  of 
the  juror  is  manifest;  and  to  confine  within  the  chal- 
lenge to  the  favor  y  or,  as  it  is  here  termed,  actual  Uas^ 
an  objection  to  the  juror  proceeding  upop  the  forma- 
tion or  expression  of  an  opinion,  or  any  other  ground 
showing  him  to  be  not  impartial.  And  as  another 
object,  to  define  the  kind  of  bias  which  will  justify  the 
triers  in  excluding  the  juror  to  be  the  existence  of  a 
state  of  mind  on  the  part  of  the  juror  in  reference  to 
the  case  or  to  either  party  which  !>atisfies  the  triers,  in 
exercise  of  a  sound  discretion,  that  he  cannot  try  the 
issue  impartially,  and  without  prejudice  to  the  subi^tan- 
tial  rights  of  the  party  challenging.  To  carry  out 
these  views  and  object^,  Sec.  1084,  ante,  was  originally 
adopted  in  1851,  in  this  State,  and  for  similar  reasons 
was  reported  by  the  Gode  Gommission  of  New  York 
in  1849.  The  Legislature  of  1867-8  (see  session  Acts, 
p.  704,)  again,  the  more  clearly  to  express  this  inten- 
tion, amended  the  original  Sec.  357  (now  Sec.  1084),  so 
as  to  read  as  here  given  in  the  text,  and  incorporated 
the  same  language  with  regard  to  a  hypothetical  opin- 
ion into  original  Section  346 — Gode  Sec.  1073,  ante. 
These  Sees.  1073  and  1084,  as  originally  adopted, 
were  declaratory  of  the  rule  laid  down  in  The  People 
T8.  Bodine,  1  Denio,  pp^  307,  308,  that  **  a  fixed  and 


a 
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absolute  opinion  may  be  necessary  to  suBtain  a  chal- 
lenge for  principal  cau»e  {^implied  biaa'*)^  but  not  so 
when  the  cliallenge  \9  for  favor  {^actual  bias^).  In 
the  first  species  of  challenge  the  result  is  the  conclusion 
of  law  upon  ascertained  facts,  but  in  the  latter  the  con- 
clusion is  a  matter  of  fact  to  be  found  by  the  triers. 
Ko  certain  rule  can  be  laid  down  for  their  guidance." 
**  They  are  sworn  to  try  whether  the  juror  challenged 
stands  indifferent  (Gia.  Prac,  second  ed.,  p.  307;  Bac- 
Abr.  JurieSf  £.,  12,  notes;  1  Trials  Per  Pais,  p.  205; 
Anonymous,  1  Salk.,  p.  152,  pi.  1),  and  this  must  be 
determined  upon  their  conscience  and  discretion,  in 
'  view  of  the  facts  and  circumstances  in  evidence  before 

•  them."    In  order  to  find  a  juror  competent  and  quali- 

fied, the  triers  must  be  satisfied,  from  a  careful  exam- 
ination, that  he  will  act  with  entire  impartiality. 
**  They  have  the  right  to  examine  him  fully  and  care- 
fully, and  they  should  exercise  this  right  with  freedom." 
**  No  invariable  rules  are  prescribed  as  tests  of  this 
character"  ("of  impartiality").  "The  triers  must 
judge  by  what  they  can,  in  the  exercise  of  their  office, 
discover  of  the  qualities^  state  of  mindj  motives^  and 
relations  of  the  particular  juror,  and  from  this  knowl- 
edge their  decision  must  be  formed;"  and  from  it  there 
is  no  appeal. — People  vs.  Reynolds,  16  Gal.,  p.  137. 

Exceptions  1077.  (§  350.)  The  adverse  party  may  except  to 
lenge.  and  the  challenge  in  the  same  manner  as  to  a  challenge  to 
thereof:  the  panel,  and  the  same  proceedings  must  be  had 
thereon  as  are  prescribed  in  Section  1061,  except  that 
if  the  exception  be  allowed  the  juror  must  be  ex- 
cluded. The  adverse  party  may  also  orally  deny  the 
facts  alleged  as  the  ground  of  challenge. 

Note.— See  Sees.  1073, 1068, 1076,  ante,  and  notes. 

Challenge,        1078.     (§  851.)     If  the  fkcts  are  denied,  the  chal- 
lenge must  be  tried  as  follows: 
r •  1,  If  it  be  for  implied  bias,  by  the  Court. 

_     /  2.  If  it  be  for  actual  bias,  by  triers. 

Note. — JSfubd,  1. — Competency  of  a  juror  is  not  de- 
termined by  himself,  hut  by  the  Court  from  his  trial. — • 
People  vs.  Woods,  29  Cal.,  p.  635.  Residing  and 
thereby  acquirinp^  a  residence,  it  is  not  lost  by  tempo- 
rary absence.  If  it  is  continued  on  return  he  is  a  com- 
petent juror. — People  vs.  Stonecifer,  6  Cal.,  p.  405. 
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To  be  able  to  sit  on  a  jury  without  bias — that  any 
opinion  ha  has  can  be  changed  by  evidence,  and  a 
willingness  to  be  governed  by  the  evidence — constitute 
a  good  juror,  if  qualified  in  other  resspects. — People  vs. 
HcCauley,  1  Cal.,  p.  379.  Tlie  mere  hearing  of  or  read- 
ing about  a  case,  and  even  of  a  statement  of  the  facts, 
does  not  disqualify  a  person,  but  it  is  the  formation  of  a 
conclusion. — People  vs.  Reynolds,  16  Cal.,  p.  128.  If 
a  person  called  as  a  juror  has  said,  *'  The  people  ought 
to  take  the  prisoner  out  of  jail  and  hang  him,**  it  would 
be  error  to  allow  him  to  sit  on  the  jury,  and  the  Court 
would  giant  anew  trial. — People  vs.  Plummer,  9  Cal., 
p.  298;  but  see  People  vs.  Fair,  January  Term,  1872. 
Being  a  policeman,  and  having  a  general  bad  opinion 
of  people  charged  with  crime,  is  no  valid  objection 
to  a  person  otherwise  competent  to  sit  on  a  jury. —  . 
People  vs.  Reynolds,  16  Cal.,  p.  1U8.  If  a  disquali- 
fied juror  is  once  accepted,  the  objection  cannot  bo 
interposed  by  one  who  knew  the  disqualification  and 
did  not  urge  it  at  the  proper  time. — People  vs.  Stone-  * 
cifer,  supra,  6  Cal.,  p.  405.  As  challenge  for  implied 
bias,  counsel  must  allege  one  or  more  of  the  causes  so 
specified. — People  vs.  Haidin,  37  Cal.,  p.  259;  People 
vs.  Reynolds,  16  Cal.,  p.  130.  Hearing  the  purported 
facts  rumored,  but  conversing  with  none  of  the  witnesses, 
and  from  this  forming  an  opinion,  is  not  a  disqualifica- 
tion.— People  vs.  Williams,  17  Cal.,  p.  142.  General  im- 
pressions of  defendant  being  a  bad  man,  from  reading 
papers,  etc.,  not  a  di$!qualification. — People  vs.  Ma- 
honey,  18  Cal.,  p.  180.  Fixed  conclusions  do,  but  ^ 
impressions  do  not,  disqualify. — People  vs.  Symonds, 
24  Cal.,  p.  17.  And  these  conclusions  must  amount  to 
settled  convictions,  or  they  must  have  been  expressed 
to  disqualify  a  juror. — People  vs.  King;  see  facts  to  be 
found  by  triers,  note  to  Sec.  1076,  ante,  and  People  vs. 
Bodine,  there  cited.  Notwithstanding  the  views  ex- 
pressed in  this  case,  fum itching  a  guide  to  the  discretion 
of  the  triers  upon  a  challenge  to  the  favor  ^^  actual 
bias,^^  no  rule  which  can  be  safely  enforced  has  been 
established  in  respect  to  the  degree  of  opinion  neces-  . 
sary  to  sustain  a  pHncipal  challenge  for  *^  implied 
bias.^*  .The  rule  remains  that  the  formation  or  ex- 
pression of  an  opinion  sustains  the  challenge  for  implied 
bias,  and  in  its  practical  application  Courts  have  not 
felt  themselves  safe  in  going  beyond  that  simple  in- 
quiry. It  ought  to  be  borne  in  mind  that  it  would  be 
a  simple  absurdity,  after  the  Court  has  determined  the 
question  of  implied  bias,  and  overruled  the  challenge,  to 
interpose  a  challenge  for  actual  bias^  and  ask  the  triers 


866 


Penal  Code. 


to  owrride  the  finding  of  the  Court  by  a  diflferent  find- 
ing on  the  same  facts,  which  .is  sometimes  resorted  to. 
If,  however,  other  evidence  can  be  produced^under  the 
latter  challenge,  it  ought  to  be  interposed.  See  Sec. 
1074,  ante,  for  «>pecification  of  grounds,  and  note. 

Sudd,  2. — A  challenge  for  "actual  bias"  must  state 
against  whom,  and  if  against  defendant,  it  must  be  so 
stated  to  avail  him. — People  vs.  Dick,  37  Cal.,  p.  279. 
Both  for  the  people  and  the  defendant  the  law  favors  a 
jury  without  bias  or  any  kind  of  prejudice,  and  how 
the  triers  are  to  determine  a  ques>tion  of  actual  bias,  see 
People  vs.  Ryan,  5  Cal.,  p.  347.  How  the  judgment 
and  discretion  of  triers  are  to  be  exercised,  with  what 
care  and  what  they  may  consider  in  determining  the 
fact,  see  People  vs.  Reynolds,  16  Cal.,  p.  128.  The 
preceding  note  to  Subdivision  1  furnishes  much  to  guide 
the  conduct  of  triers.    See,  also,  note  to  Sec.  1076,  ante. 


Triers,  how 
(ppointed.  • 


Jlilajority 
maj' 


decide 


Oath  of 
triers. 


I'lM 


1 079 {^-852:) — Tll(i  tH^re  are  ihree  impartii 

sons,  not  on  the  jury  panel,  appointedJj5H:lJe^ourt 
All  challenges  for  aetuaj^J)i«arrriust  be  tried  by  three 
triers  thus  appoi»t^,  a  yn^pyity  "'  ■"''■■""  y  decide. 

Note. — See  note  to  preceding  section. 

1080.    <§  9634.  ..Jke  trinrg  mnit  hnoviuii^ 
to  inquire  whether  or  not  th^^-^JwrrSTuipersons  who 
may  be  challeng§ji-4H^15iased  against  the  challenging 
party,  and  "to  f|ftr>^(]f^^  t,lip  ri\me  t^"^jj  fi^ir?r^ing  tn  the 
evidence. 

Note. — See  note  to  Sec.  1076,  ante,  et  seq. 

Juror  1081.     (§  354.)     Upon  the  trial  of  a  challenge  to 

may  bo       an  individual  juror,  the  juror  challenged  may  be  ex- 
as  a  witness  amiucd  as  a  witness  to  prove  or  disprove  the  chal- 
lenge, and  must  answer  every  question  pertinent  to  the 
inquiry. 

Note. — See  note  to  Sec.  1076,  ante,  and  People  ▼■. 
Reynolds,  16  Cal.,  p.  136.  Triers  have  a  right  to  ex- 
amine the  juror  ftiUy  and  carefUlly. 

Rules  of  1082.     (§  355.)     Other  witnesses  may  also  be  ex- 

triai  of       amined  on  either  side,  and  the  rules  of  evidence  appli- 

challenge. 

cable  to  the  trial  of  other  issues  govern  the  admission 
or  exclusion  of  evidence  on  the  trial  of  the  challenge. 
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1083.     (§  356,)     On  the  trial  of  a  challenge  for  im-  Chaiien^ 


(A^i 


bias. 


plied  bias,  the  Court  must  determine  the  law  and  the  J^^j.^^^    /^ U 
feet,  and  must  either  allow  or  disallow  the  challenge,  ' 

and  direct  an  entry  accordingly  upon  the  minutes. 

Note. — See  note  to  Sec.  1076,  ante,  and  People  vs. 
Bodine,  there  cited. 

1084.     (§  f?77,)     Ou  tht  trifll  i>f  ni   rhnHrn^'^^fTr^^'*"""- 

m  ^  >^ '       tions  to 

actual  bias,  when  the  evidence  is  concluded  the  G<Mart  J[|j"of° 
must  instruct  the  triers  that  it  is  their  duty  tp^d  the  fo/lctuS 
challenge  true,  if,  in  their  opinion,  the  ovidence  war- 
rants the  conclusion  that  the  juror.- haa  such  a  bias 
against  the  party  challenging  him  as  to  render  him 
not  impartial;  and  that  if,  irom  the  evidence,  they 
believe  him  free  from  sach  bias,  they  must  find  the 
challenge  not  true;  th^t  a  hypothetical  opinion,  unac- 
companied with^alice  or  ill  will,  founded  on  hearsay 
or  iuformatKNl  supposed  to  be  true,  is  of  itself  no  evi- 
dence of -i^as  Buiiicient  to  disqualify  the  juror.  The 
Court  can  rirr  nn  nthrr  inetPiif  tinn 


Note. — See  notes  to  Sees.  1074-1076,  ante.  Actual 
bias  is  that  cause  stated  in  the  second  subd.  of  Sec. 
1073,  ante,  and  referred  to  in  Sec.  1076,  ante.  The 
difference  between  the  two  forms  of  challenge  for 
implied  and  (ictual  bias  is  that  the  foirmer  is  based 
upon  the  allegation  of  a  fact  which  carries  with  it  evi- 
dent marks  either  of  malice  or  favor ^  and  is  sufficient 
of  itself  to  exclude  the  juror,  without  leaving  anything 
to  the  discretion  of  the  triers  or  of  the  Court;  while  the 
latter,  though  of  the  same  nature,  is  of  inferior  degree, 
and  is  to  be  resorted  to  only  when,  though  the  juror  is 
not  so  palpably  partial  as  to  give  cause  for  a  challenge 
for  implied  bias  or  principal  challenge,  yet  there  are 
grounds  to  suspect  that  he  will  act  under  some  undue 
influence  or  bias,  in  which  case  the  triers,  in  the  exer- 
cise of  a  sound  discretion,  may  regect  him.  In  this 
trial  it  is  competent  to  prove  intimacy  of  the  challenged 
juror  and  the  opposite  party;  that  they  are  members  of 
the  same  society,  partners  in  business,  and  the  like; 
also,  the  feelings  of  the  juror — whether  they  amount  to 
positive  partiality,  or  ill  will,  or  not;  whether  his  views 
and  opinions  are  mature,  absolute,  or  hypothetical. 
Indeed,  eveiy  circumstance  or  fact  from  which  bias, 
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partiality,  or  prejudice  may  be  inferred,  although  weak 
in  degree,  may  be  thoroughly  inquired  into.  The  in- 
quiry should  by  no  means  be  limited  to  the  iH)1ated 
question  of  a  Hxed  and  absolute  opinion  of  the  guilt  or 
innocence  of  the  prisoner. — People  vs.  Bodine,  1  I>enio, 
p.  307;  People  vs.  Hone3'man,  3  id.,  p.  124. 


Verdict  of  1085.     jLjIi'in)       Till-  Illl'I'll  mil!l   IImJJ  III fihll  llll 

trioiT*.  and  — "^  '  ' 


trioiT*,  and  , 

its  offoct.      challenge  either  tvnej^  not  trUc,  and  their  decision  is 
j^    '^  final      TirtKf«Yf[|"if|  it  tinn;tilii  JilHil  mn  t  be  excluded. 

^  '  Note.— See  notes  to  Sees.  1074, 1076,  1084,  ante. 

chaiiongos,       1086.     (§  359.)     All   challenges  to   an   individual 

first  by  tho     .  ^  '  i  i  /.     .   i       xi 

dofondant    juror,  cxcept  peremptory,  must  be  taken,  first  by  the 
tho  people,    defendant,  and  then  by  the  people,  and  each  party 
must  exhaust  all  his  challenges  before  the  other  be- 
gins. 

Note. — See  People  vs.  Scoggins,  37  Cal.,  p.  676,  et  seq. 

ord(»rof  1087.     (§  360.)     The  challenges  of  either  party  for 

cause  need  not  all  be  taken  at  once,  but  they  must  be 
taken  separately^  in  the  following  order,  including  in 
each  challenge  all  the  causes  of  challenge  belonging 
to  the  same  class: 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  a  general  disqualifi- 
cation; 

3.  To  an  individual  juror,  for  an  implied  bias; 

4.  To  an  individual  juror,  for  an  actual  bias. 

Note.— See  People  vs.  Scoggins,  37  Cal.,  p.  676; 
Taylor,  Adm*r,  vs.  West.  Pac.  R.  R.  Co.,  Oct.  Term, 
1872. 

Per-  1088.     (§  361.)     K  all  challenges  on  both  sides  are 

challongos  disallowcd,  either  party,  first  the  people  and  then  the 

tai^on  aftor  defendant,  may  take  a  peremptory  challenge,  unless 

iTnbJtli®  the  parties*  peremptory  challenges  are  exhausted. 

hides  are 

exhausted.  NoTE. — See  People  vs.  Scoggins,  37  Cal.,  p.  676,  etaeq. 


Penal  Code.  869 

CHAPTER  n. 

THE    TRIAL. 

Sxcnoir  1093.  Order  of  trial. 

1094.  When  order  of  trial  may  be  departed  from. 

1095.  Number  of  counsel  who  may  argue  the  case  to  the 

jury. 

1096.  Defendant  presumed  innocent  until  the  contrary  is 

proved.    Keasonable  doubt. 

1097.  When  reasonable  doubt  as  to  degree,  he  can  be  con- 

victed only  of  lowest. 
1096.  Separate  trials. 

1099.  Discharging  one  of  several  defendants  before  verdict,' 

that  he  may  be  a  witness. 

1100.  Same. 

1101.  Effect  of  such  discharge. 

1102.  Rules  of  evidence  in  civil  applicable  to  criminal  cases, 

except,  etc. 

1103.  Evidence  on  trial  for  treason. 

1104.  Evidence  on  trial  for  conspiracy. 

1105.  When  burden  of  proof  shifts  in  trials  for  murder. 

1106.  Evidence  on  a  trial  for  bigamy. 

1107.  Evidence  upon  a  trial  for  forging  bank  bills,  etc. 

Experts. 

1108.  Evidence  upon  trial  for  abortion  and  seduction. 

1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets. 

1110.  Evidence  of  false  pretenses. 

1111.  Conviction  cannot  be  had  on  uncorroborated  testimony 

of  accomplice. 

1112.  If  the  evidence  show  higher  offense  than  the  one    ' 

charged,  proceedings  to  be  had  thereon. 

1113.  C<9Urt  may  discharge  jury  when  it  has  not  jurisdic- 

tion, etc. 

1114.  Proceedings,  if  jury  discharged  for  want  of  jurisdic- 

tion of  offense  committed  out  of  the  State. 

1115.  Proceedings  in  such  case,  when  offense  committed  in 

the  State. 

1116.  Same. 

1117.  Proceedings,  if  jury  discharged  because  the  facta  do 

not  constitute  an  offense. 

1118.  When  evidence  on  either  side  is  closed.  Court  may 

advise  jury  to  acquit. 

1119.  View  of  premises,  when  ordered  and  how  conducted. 

1120.  Knowledge  of  juror  to  be  declared  in  Court,  and  he  to 

be  sworn  as  a  witness. 

1121.  Jurors  may  be  permitted  to  separate  during  trial.    If 

kept  together,  oath  of  ofKcer. 
47 
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Section  1122.  Jury  nt  each  a43ournineni  must  be  admonished,  etc 

1123.  Proceeding  when  juror  becomes  unable  to  perfonn 
his  duties. 

1124.  Court  to  decide  questions  of  law  arising  during  trial. 

1125.  On  indictment  for  libel,  jury  to  determine  law  and  fact. 

1126.  In  all  other  cases  Court  to  decide  questions  of  law. 

1127.  Charging  the  jury. 

1128.  Jury  may  decide  in  Court  or  retire  in  custody  of 
officers.    Oath  of  officers. 

1129.  When  defendant  on  bail  appears  for  trial  he  may  be 
committed. 

1130.  If  District  Attorney  fails  to  attend,  Court  may  appoint. 

Iti^    Order  of  1093.     (§362.)     The  juiy  having  been  impaneled 

and  Bworn,  the  trial  must  proceed  in  the  following 
order: 

1.  If  the  indictment  is  for  felony,  the  Clerk  must 
read  it  and  state  the  plea  of  the  defendant  to  the  ju^3^ 
In  all  other  cases  this  formality  may  be  dispensed  with; 

2.  The  District  Attoniey  or  other  counsel  for  the 
people  must  open  the  cause  and  offer  the  evidence  in 
support  of  the  indictment; 

3.  The  defendant  or  his  counsel  may  then  open  the 
defense,  and  offer  his  evidence  in  support  thereof; 

4.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  Court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  case; 

6.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jury  on  either  side,  or  on  both 
sides,  without  argument,  the  District  Attorney  or  other 
counsel  for  the  people  must  open  and  the  District 
Attorney  may  conclude  the  argument; 

6.  The  Judge  must  then  charge  the  jury,  if  requested 
by  either  party;  he  may  state  the  testimony  and  de- 
clare the  law,  but  must  not  charge  the  jury  in  respect 
to  matters  of  fact;  such  charge  must  be  reduced  to 
writing  before  it  is  given,  unless  by  the  mutual  con- 
sent of  the  parties  it  is  given  orally,  or  unless  it  is 
fully  taken  down  by  the  Reporter  of  the  Court  at  the 
time  it  is  given. 
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Note. — Stats.  1855,  p.  275.  Removal  of  place  of 
trial  a  matter  over  which  the  Court  exercises  a  large 
discretion.  If  the  Court  be  satisfied  of  the  fad  that 
the  defendant  cannot  have  a  fair  trial  in  the  county,  a 
change  of  venue  hhould  be  granted. — People  vs.  Con- 
gleton,  July  Term,  1872  (No.  3382.)  There  is  no  limita- 
tion of  time  within  which  one  who  commits  a  murder, 
whether  in  the  firet  or  any  le^s  degree,  must  be  prose- 
cuted. It  was  not  intended  by  graduating  the  punish- 
ment to  change  the  oifense  against  which  the  Statute  of 
Limitation  did  not  run. — People  vs.  Haun,  July  Term, 
1872  (No.  3397.) 

Sabd,  1. — Prisoner  must  be  present  the  entire  time 
which  the  trial  of  a  felony  consumes.  Reading  a  depo- 
sition to  the  jury  in  the  absence  of  the  defendant,  either 
before  or  after  retiring,  is  error  for  which  a  new  trial 
will  be  granted. — People  vs.  Kohler,  5  Cal.,  p.  72. 
Though  the  requirements  of  the  Code  providing  the 
mode  of  trial  in  criminal  cases  should  appear  wholly 
immaterial,  they  ought,  in  justice  to  the  defendant,  to 
be  complied  with;  a  failure  so  to  do  subjects  the  people 
to  the  probability  of  a  new  trial.  This  view  is  sus- 
tained in  The  People  vs.  Arnold,  15  Cal.,  p.  476. 

Subd,  2. — This  opening  is  a  simple  statement  of  the 
theory  of  the  case  and  the  circumstances  attending  it, 
as  understood  by  the  prosecution,  under  the  discretion 
t)f  the  Court,  and  without  argument  or  elaboration, 
and  the  introduction  of  the  proofs  deemed  necessary  to 
support  the  allegations  of  the  indictment.  See  People 
vs.  Williams,  Oct.  Term,  1872,  given  in  Subd.  5,  post. 

SnM.  3. — This  is  the  same  on  the  part  of  the  defense 
that  is  indicated  in  the  note  supra  for  the  people — giving 
the  theory  of  the  defense  and  the  proofs  supporting 
Buch  theory  or  negativing  the  direct  proofs  of  the  peo- 
ple; and  may  consist  in  stating  any  defense  adopted  in 
the  plea  and  the  grounds  thereof. — See  People  vs.  Wil- 
liams, Oct.  Term,  1872,  and  cases  cited  in  note  to  Subd. 
5,  post. 

Subd.  4. — As  examples  of  cases  wherein  the  Court 
Bhould   allow  the  introduction   of    other   testimony: 

1.  When  surprised  by  the  introduction  of  witnesses 
other  than  those  indorsed   on    the   indictment;   and 

2.  When  the  Court  strikes  out  testimony  already  given 
upon  which  the  defense  relied. — People  vs.  Freeland,  6 
Cal.,  p.  96;  People  vs.  Bealoba,  17  Cal.,  p.  389.  Re- 
butting testimony. — See  People  vs.  Kelly,  28  Cal.,  p. 
423;  People  vs.  Henderson,  28  id.,  ] .  465.  See,  also, 
cases  cited  in  note  to  Sec.  1102,  post. 

SubcL  5. — Courts  may  limit  counsel  to  a  proper  and 
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reasonnble  consumption  of  time  in  presenting  ca^es  to 
jurieB.  This  dii^c■^etion,  which  is  necessarily  large, 
should  be  carelullyf  if  at  all,  exercised  in  capital  case», 
and  only  then  under  extrnoidinary  ciicum«tancej5.— 
People  vs.  Keonan,  13  Cal.,  p.  581.  Such  limitation  of 
time  must  in  no  case  deprive  the  defendant  of  an  oppor- 
tunity to  present  his  full  defenj^e. — Id.  It  is  error  to 
disallow  the  readinf^  of  law  to  the  jury  by  counsel  in 
the  way  of  illustration,  when  it  is  so  stated,  and  in 
deference  to  the  instructions  of  the  Court  as  to  what 
the  law  is. — People  vs.  Anderson,  July  Teim,  18?2 
(IJo.  2655).  The  Court  correctly  refused  to  allow  the 
prisoner's  counsel  to  make  his  argument  upon  the  ca^e 
made  by  the  prosecution,  in  opening  the  case  of  the 
piisoner.  The  argument  is  to  be  made  when  the  evi- 
dence is  concluded. — People  vs.  Williams  (No.  2S83), 
April  Term,  1872,  Sup.  Ct.  Cal. 

Subd.  6. — It  is  proper  to  preface  this  note  by  stating 
that  prior  to  1856  this  subdivision  read:  "The  Court 
shall    then  charge  the  jury,   if  requested  by  either 
party.'*    May  7th,  1855,  it  was  amended  by  inserting 
the  words  *'in  writing,"  in  the  sentence.    It  is  hen* 
allowed  to  be  orally  given,  by  mutual  consent.    The 
Judge,  under  this  section,  "may  state  the  testimony" 
to  the  jury;  and  this  may  be  done  at  their  request 
on    returning  into  Court  for   that   purpose.— People 
vs.  Ybarra,  17  Cal.,  p.  169.      And.  when  it  is  done, 
it  is  presumed  to  have  been  done  properly  in  the 
absence  of  any  showing  to  the  contrary.    To  "state 
the  testimony  "  is  a  constitutional  provision.— ConsU, 
Art.  VI,  Sec.  17.    But  to  do  more,  such  as  to  state 
that  "  if  the  evidence  of  one  of  the  witnesses  was  true, 
the  defendants  were  guilty  of  the  offense  charged,''  as 
was  done  in  People  vs.  Ah  Fung,  et  al.,  16  Cal.,  p. 
137,  is  error;  and  it  was  so  held  in  the  c^ise  of  I'barra, 
supra,  by  the  Court  in  commenting  on  that  case,  where 
it  appears  to  have  been  admitted  that  there  was  no  con- 
•troversy  on  the  point. — See    instructions   in  murder 
case,  People  vs.  Williams,  Oct.  Term,  1872,  on  capacity 
to  deliberate.    It  is  not  such  irregularity  as  to  authorize 
a  new  trial  for  a  Judge,  other  than  the  one  who  tried  the 
case,  by  consent  to  charge  the  jury  and  receive  the  ver- 
dict.— People  vs.  Henderson,  28  Cal.,  p.  471.    Nor  is  it 
such  error  for  the  Judge  of  the  district  to  resume  his  seat 
and  pass  upon  a  motion  without  objection. — Id.    The 
presumption  is  always  that  tlie  Judge's  charge  is  in 
writing,  unless  the  contrary  appears. — People  vs.  Shu- 
ler,  28  Cal.,  p.  496;  People  vs.  Chung  Lit,  17  Cal.,  p. 
822;  People  vs.  Garcia,  25  Cal.,  p.  531.    Contradictoiy 
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instructions  not  tolerated. — People  vs.  Valencia,  Oct. 
Term,  1872  (No.  3131).  That  the  Court  may  not 
charge  the  jury  orally,  without  eicpress  consent  of  the 
defendant,  is  settled  by  a  uniform  series  of  decisions,  as 
well  as  by  this  section. — People  vs.  Sandford,  January 
Term,  1872;  People  vs.  Kearney,  April  Term,  1872. 
An  instruction  that  "circumstantial  evidence  should 
be  such  as  to  produce  nearly  the  same  depjree  of  cer-' 
tainty  as  that  which  arises  from  direct  testimony.*' — 
People  vs.  Cronin,  34  Cal.,  p.  201;  People  vs.  Padilla, 
January  Tenn,  1872  (No.  3011);  and  People  vs.  Mur- 
ray, 14  Cal.,  p.  159.  In  the  Padilla  case,  supra,  the 
Court  Fay:  "The  true  medium  is  that  the  evidence 
shall  satisfy  the  jury  to  a  moral  certainty,  and  be^'ond 
a  reasonable  doubt — that  they  shall  be  entirely  satis- 
lied — of  the  guilt  of  the  accused."  The  following  is 
erroneous:  "If  the  defendant,  having  charge  of  the 
ho^^e,  had  reason  lio  believe  that  the  pei*son  trying  to 
enter  the  house  by  the  window,  at  the  midnight  hour, 
did  so  for  the  purpose  of  committing  a  felony,  or  other 
unlawful  act^  then  the  jury  will  acquit." — ^See  Sec. 
197,  ante  (§  29),  ei  al.;  People  vs.  Walsh,  April  Term, 
1872  (No.  2912). 

Oral  Instructions. — For  fifteen  years,  and  in  all 
the  cases  of  People  vs.  Beder,  6  Cal.,  p.  246;  People  vs. 
Pagar,  8  CaU,  p.  423;  People  vs.  Ah  Fong,  12  Cal.,  p. 
345;  People  vs.  Shaw,  26  Cal.,  p.  78;  People  vs.  Trim, 
37  Cal.,  p.  274,  it  has  been  held,  "  that  cases  are  numer- 
ous knd  uniibrm  to  the  point,  that  the  giving  of  an  oral 
charge  or  inbtruction  to  the  jury  in  a  criminal  case, 
without  the  consent  of  the  defendant,  is  error,  and  that 
his  consent  cannot  be  presumed  from  his  presence  and 
failure  to  make  the  objection  when  the  oral  instruction 
is  given."  In  fact,  in  one  case  Judge  Baldwin  said  an 
oral  instruction  is  per  se  error,  and  an  offer  to  reduce 
it  to  writing  afterwards  would  not  cure  it. — People  vs. 
Sandford,  January  Term,  1872  (No.  2916).  To  same 
point. — People  vs.  Kearney',  April  Term,  1872  (No.  ^ 
2123);  People  vs.  Prospero,  July  Term,  1872  (No. 
3392).  These  decisions  were  all  under  the  amendment 
of  May,  7th,  1855,  which  is  here  changed  again. 


1094.     (§  3b3.)     When  the  state  of  the  pleadings  when 

.  .  T  «  ,  ,    order  of   , 

requires  it,  or  in  any  other  case,  for  good  reasons,  and  f^^^™^^ 
in  the  sound  discretion  of  the  Ck)urt,  the  order  pre-  '''®™- 
scribed  in  the  last  section  may  be  departed  from. 

Note. — Stats.  1854,  p.  81,  ^ec.  4.    See  note  to  Sec. 
1095,  post.    The  first  proof  of  the  Penal  Code  prepared 
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by  the  Commission  gave  the  close  of  the  argument  to 
the  defence.  This  gave  rii^e  to  opp<.»ition  and  discus- 
sion, one  of  the  Commission  favoiing  the  Ejection  as  it 
here  stands,  with  a  section  requiiing  the  ^^law  officer" 
of  the  people,  the  District  Attorney,  in  "  propria  per- 
sona," to  close,  in  all  cases  where  there  was  paid  coun- 
sel assisting  the  prosecution;  but  since  the  control  of 
this  matter  of  opening  and  closing  was  within  the 
sound  discretion  of  the  Court  in  all  cases,  it  was  finally 
concluded  to  leave  the  statute  in  this  respect  unchanged, 
believing  that  in  all  proper  cases  this  power  of  the  Court 
would  be  exercised,  and  not  left  a  dead  letter.  Encour- 
agement for  this  hope  is  founded  in  the  case  of  The 
People  vs.  Butler,  8  Cal.,  p.  435,  where  Burnett,  J. 
(Field,  J.,  concurring),  holds  the  following  language: 
**  The  State  never  asks  anything  but  justice.  On  the 
part  of  the  State  the  prosecution  is  but  a  fair  and  just 
inquiry  into  the  guilt  or  innocence  of  the  accused.  She 
can  liiive  no  interest  in  convicting  the  innocent  or  in 
releasing  the  guilty.  She  stands  perfectly  impaitial  as 
between  the  community  and  the  individual.  Prose- 
cuting attorneys  should,  therefore,  do  their  duty  faith- 
fully, but  no  more.  They  should  never  act  as  employed 
counsel.  No  advantage  should  be  taken  of  temporary 
public  excitement  against  the  prisoner,  or  of  any  preju- 
dice against  him  arising  from  any  cause  whatever. 
And  if  such  attempts  are  made,  the  Court  before  w^om 
the  prisoner  is  tried  should  put  a  stop  to  them." 

Number  of       1005.     (§  364.)     If  the  indictment  is  for  an  offense 

eounsel  ^  ^         ^ 

I?°  ^uTe     piinishable  with  death,  two  counsel  on  each  side  may 
twy!^^^^    argue  the  cause  to  the  jury.     If  it  is  for  any  other 

offense,  the  Court  may,  in  its  discretion,  restrict  the 

argument  to  one  counsel  on  each  side. 

Note. — This  section,  before  the  adoption  of  the 
Codes,  after  the  word  "jury,"  at  end  of  first  sentence, 
read  as  follows:  "in  wliich  case  they  must  do  so  alter- 
nately." The  recent  famous  case  of  Laura  D.  Fair, 
on  the  construction  of  this  original  section,  as  also  upon 
other  points,  was  appealed  to  the  Supreme  Court,  and 
the  Court,  in  an  able  and  elaborate  opinion,  decided,  at 
the  October  Term,  1872,  that  the  beginning  of  the  argu- 
ment must  be  determined  under  the  two  preceding  sec- 
tions, and  that  "by  whomsoever  begun,  it  should  pro- 
ceed by  alternation  between  the  counsel  engaged,"  and 
concluding  also,  that  one  side  should  open  and  the  other 
close  the  argument.    It  was  also  determined  under  the 


j 
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language  of  this  original  section  left  undisturbed,  that 
when  demanded  by  the  defense,  two  counsel  should  be 
heard  in  capital  cases,  and  that  in  such  case  they  must 
present  their  arguments  alternately,  so  that  in  all  cases 
the  one  should  open  and  the  other  side  close.  It  will 
be  observed  that  by  the  omission  of  the  latter  portion 
of  the  first  sentence,  supra,  the  order  of  argument  is  ^ 
subject  to  the  discretion  of  the  Court  under  Sec.  109i, 
ante. 

1096.     (§  365.)     A  defendant  in  a  criminal  action  Defendant 

^  '  presamed 

ia  presumed  to  be  innocent  until  the  contrary  is  proved,  JJJgf  ^J 


and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  S?S*S7*' 
satisj&ctorily  shown,  he  is  entitled  to  an  acquittal.  doubt"*  ^^ 


NoTK. — See  "  Presumption,"  note  to  Sec.  1102,  post, 
and  "Whar.  Am.  Cr.  Law,  Sec.  707,  et  seq. 

Benkfit  of  Doubt.— The  defendant  is  entitled  to 
benefit  of  any  reasonable  doubt,  whether  a  fact  is  shown 
against  him,  while  preponderance  of  evidence  is  suffi- 
cient to  prove  a  fact  in  his  favor. — People  vs.  Milgate, 
6  Cal.,  p.  127.  "  The  hypothesis  contended  for  by  the 
prosecution  must  be  established  to  an  absolute  moral 
certainty,  to  the  entire  exclusion  of  any  rational  proba- 
bility of  any  other  hypothesis  being  true,  or  the  jury 
must  find  the  defendant  not  guilty." — People  vs.  Strong, 
30  Cal.,  p.  154.  Mr.  Justice  Shaw's  definition  of  reason- 
able doubt  is:  '*  It  is  that  state  of  the  case  which,  after 
the  entire  comparison  and  consideration  of  all  the  evi- 
dence, leaves  the  minds  of  jurors  in  that  condition  that 
they  cannot  say  they  feel  an  abiding  conviction,  to  a 
moral  certainty,  of  the  truth  of  the  charge,  *  *  •  a 
certainty  that  convinces  and  directs  the  understanding, 
and  satisfies  the  reason  and  judgment  of  those  who  are 
bound  to  act  conscientiously  upon  it.'* — Com.  vs.  Web- 
ster, 5  Cush.,  p.  320;  indorsed  in  People  vs.  Ashe,  July 
Term,  1872  (No.  S413),  and  many  other  California 
cases.  Bulc  of  reasonable  doubt  is  that  as  against  the 
defendant  facts  must  be  proved  beyond  a  reasonable 
doubt.  In  his  favor  preponderating  proof  only  is  neces- 
sary.— People  vs.  Milgate,  5  Cal.,  p.  127;  the  charge  of 
Chief  Justice  Shaw,  supra,  in  the  famous  Webster  case, 
approved  in  People  vs.  Strong,  30  Cal.,  p.  151;  People 

vs.  Lachanais,  32  Cal.,  p.  433. 

When 

1097.     (§  366.)     When  it  appears  that  the  defend-  do?u?t°Mto 

dofl^ree  he 

ant  has  committed  a  public  oftense,  and  there  is  rear  can  be'  ^ 

■^  oonnotod 

sonable  ground  of  doubt  in  which  of  two  or  more  f"^^ 
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Same. 


degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest 
of  such  degrees  only. 

Note. — People  vs.  Gilmore,  4  Cal.,  p.  376;  People 
V8.  Backus,  5  Cal.,  p.  278;  People  t8.  Apgar,  35  id.,  p. 
391;  People  vs.  Marsh,  6  Cal.,  p.  643;  People  vs.  Mc- 
Nealy,  17  Cal.,  p.  332;  and  see  note  to  Sec.  1016,  ante, 
Subd.  8,  where  these  cages  are  cited.  Two  offenses,— 
No  conviction  can  be  had  under  an  indictment  which 
charges  two  oftenses,  if  demurred  to.  Burglary  and 
housebreaking  in  the  day-time  are,  and  were  intended 
to  be,  two  offenses. — People  vs.  Tackett,  Jan.  Tenn, 
1872  (No.  3140). 

1098.  (§  367.)  When  two  or  more  defendants  are 
jointly  indicted  for  a  felony,  any  defendant  requiring 
it  must  be  tried  separately.  In  other  cases  the  defend- 
ants jointly  indicted  may  be  tried  separately  or  jointly, 
in  the  discretion  of  the  Court. 

Note. — Defendants  jointly  indicted  may  l)e  tried 
separately. — People  vs.  McCalla,  8  Cal.,  p.  301.  And 
for  this  purpose  the  plea  of  "not  guilty'*  is  a  separate 
plea.— See  note  to  Sec.  1016,  ante.  Electing  to  be  tried 
separately,  and  being  so  tried,  one  is  a  witness  for  the 
other. — People  vs.  Labra,  5  Cal.,  p.  183. 

1009.  (§  368.)  When  two  or  more  persons  are 
included  in  the  same  indictment,  the  Court  may,  at 
any  time  before  the  defendants  have  gone  into  their 
defense,  on  the  application  of  the  District  Attorney, 
direct  any  defendant  to  be  discharged  from  the  indict- 
ment, that  he  may  be  a  witness  for  the  people. 

Note. — People  vs.  Bruzzo,  24  Cal.,  p.  41.  A  code- 
fendant  is  a  competent  witness  on  the  trial  of  another, 
notwithstanding  the  objection  of  the  defendant,  and 
may  testify  to  any  facts  in  his  knowledge,  whether  they 
tend  to  criminate  himself  or  not.  He  must  be  informed 
by  the  Court  that  he  need  not  make  any  statement 
which  would  criminate  himself.  Whether  he  does  so 
or  not  is  his  own  business. — People  vs.  Rodundo,  Oct. 
Term,  1872  (No.  3369). 

1100.  (§  369.)  When  two  or  more  persons  are 
included  in  the  same  indictment,  and  the  Court  is  of 
opinion  that  in  regard  to  a  particular  defendant  there 
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is  not  sufficient  evidence  to  put  him  on  his  defense,  it 
must  order  him  to  be  discharged  from  the  indictment 
before  the  evidence  is  closed,  that  he  may  be  a  wit- 
ness for  his  codefendant. 

Note. — When  tried  separately,  each  may  testify  for 
the  other. — People  vs.  Newberry,  20  Cal.,  p.  430.  A 
separate  trial  may  in  all  cases  be  had  under  Sec.  1098, 
ante,  and  when  so  tried,  each  is  a  witness  for  the  other. 
People  vs.  Labra,  5  Cal.,  p.  183. 


1101.  (§  870.)     The  order  mentioned  in  the  last  Effect  of 

^  '  such 

two  sections  is  an   acquittal   of   the   defendant  dis-  discharge, 
charged,  and  is  a  bar  to  another  prosecution  for  the 
same  offense. 

Note. — People  vs.  Bruzzo,  24  Cal.,  p.  41. 

1102.  The  rules  of  evidence  in  civil  actions  are  Rules  of 

evidence  in 

applicable  also  to  criminal  actions,  except  as  othei'wise  J^^^jjg^i^i,, 

provided  in  this  Code.  EE? ^**  I 

Note.— See  Code  of  Civil  Procedure,  Part  IV,  "Of 
evidence;"  **  Definition  of  term?/'  Sec.  7,  ante;  "  Con- 
struction," Sec.  4,  ante;  and  Political  Code,  Part  V, 

**  Definition  and   sources   of  law,  and  efifect  of  the  j 

Codes." 

Effect  of  Evidence.— (Code  Civ.  Pro.,  Sec.  2061.) 
Act  and  intent  must  be  united. — Sec.  20,  ante.  De- 
fendant may  be  a  witness  in  his  own  behalf. — Code 
Civ.  Pro.,  Sec.  1879,  and  note.  This  modifies  the  rule 
that  the  intent  of  the  accused  is  to  be  inferred  from  his 
acts  and  language,  since  he  may,  by  being  a  witness  in 
his  own  behalf,  explain  what  he  meant. — People  vs. 
Farrell,  31  Cal.,  p.  576.  It  was  error  to  rule  out  a 
question  in  regard  to  defendant's  opportunities  for  hear- 
ing and  knowing  of  the  dangerous  character  of  the 
deceased,  on  the  ground  that  the  defendant  could  best 
testify  himself  on  that  subject,  "  the  defendant  was  not 
called  upon  to  ofiTer  himself  to  prove  any  fact  in  the 
case,  nor  can  any  presumption  be  properly  indulged 
against  him  for  not  doing  so." — People  vs.  Anderson,  39 
Cal.,  p.  704.  It  is  not  a  valid  objection  to  the  exami- 
nation of  a  witness  that  his  name  is  not  indorsed  on. 
the  indictment.  People  vs.  Bonney,  19  Cal.,  p.  426; 
People  vs.  Symonds,  22  Cal.,  p.  348.  See,  also.  People 
vs.  Joselyn,  29  id.,  p.  562.    Any  witness  may  be  exam- 
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ined,  but  if  his  name  is  not  indorsed  on  the  indictment 
and  his  nitroduction  in  a  surpriFCf  it  may,  on  a  proper 
showing,  be  ground  for  postponement  for  surprise. — 
People  vs.  Freeland,  6  Cal.,  p.  96.  The  venue  or  locus 
delicti  must  in  all  cases  be  t^hown  to  warrant  a  convic- 
tion.—People  vs.  Parks,  July  Term,  1872  (No.  3338). 
If  no  corpus  delicto  is  ^hown,  there  can  be  no  convic- 
tion of  the  offense. — People  vs.  Jones,  31  Cat.,  p.  565; 
People  vs.  Long,  January  Term,  1872  (No.  3154). 

WlTNKSSKS,    AND     THKIR    COMPETENCY. — A    party 

may^  show  a  want  of  competency  by  examining  him  on 
his  voir  dir&,  or  prove  it  by  other  competent  testimony. 
8ee  People  vs.  Anderson,  26  Cal.,  p.  129,  where  the 
rules  of  such  examination  are  fully  stated ;  see,  also, 
Co.  Civ.  Pro.,  Sees.  1878-1881,  and  notes;  see  on  the 
subject  of  testimony  of  blacks  and  Chinese,  People  vs. 
Howard,  17  Cal.,  p.  63;  People  vs.  Awa,  27  Cal.,  p. 
638;  People  vs.  Georga  Washington,  36  Cal.,  p.  658; 
and  People  vs.  Brady,  40  Cal.,  p.  207.  A  witness  may 
testify  falsely,  and  do  so  innocently,  or  by  mistake,  in 
which  case  the  rule  that  **  if  false  in  one  particular  false 
in  all  "  does  not  apply.  It  applies  only  when  he  does 
so  willfully. — People  vs.  Strong,  30  Cal.,  p.  151.  When 
there  are  circumstances  of  complicity  between  the  pris- 
oner and  his  wife,  her  exclamations  at  the  time  of  the 
killing  are  testimony  if  in  the  presence  or  hearing  of 
the  pri^'oner. — People  vs.  Murphy,  April  Term,  1872 
(No.  3113);  see,  also,  same  case  and  same  ruling,  39 
Cal.,  p.  56.  The  defendant  may  testify  on  bis  trial, 
but  not  in  a  preliminary  examination  (under  the  statute 
of  April  2, 1866).  A  statement  made  before  the  com- 
mitting magistrate  is  not  authorized  to  be  under  oath, 
but  it  must  be  in  writing.  If  it  is  given  under  oath,  it 
is  error  to  allow  his  statements  thus  made  to  be  used  or 
given  in  proof  on  his  trial. — People  vs.  Gibbons,  April 
Term,  1872  (No.  3274).  Since  bjt  the  rules  of  evi- 
dence (Part  IV,  Sec.  1879,  Co.  Civ.  Pro.)  all  persons 
are  witnesses,  there  is  no  reason  why  a  defendant  may 
not  be  a  witness  on  his  examination,  as  well  as  on  the 
trial.  Prisoner  may  be  asked  in  cross-examination  a 
question,  though  his  answer  will  not  be  the  best  evi- 
dence in  degree. — People  vs.  Snellie,  April  Term,  1872, 
(No.  2959).  A  witness,  though  not  an  expert,  may 
give  his  opinion  or  impression  of  the  mental  condition 
of  one  dying  from  a  mortal  wound  received  at  the 
hands  of  the  defendant. — People  vs.  Sandford,  January 
Term,  1872  (No.  2916).  **It  approaches  knowledge, 
and  is  knowledge,  so  far  as  the  imperfection  of  human 
nature  will  permit."— Judge  Gaston,  2  Iredell,  p.  78. 
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Dying  declarations  (id.)  admitted,  though  deceased  had 
no  religious  belief.  Const.,  Art.  I,  Sec.  4,  abrogates 
the  common  law  rule. 

Impeachment  ov  Witness. — How  far  cross-exami- 
nation may  be  extended  for  that  purpose,  and  in  what 
it  may  consist. — People  vs.  Donovan,  April  Term,  1872 
(No.  3221).    A  proper  foundation  is  laid  to  impeach  the 
credibility  of  a  witness  by  calling  attention  to  the  time, 
place,  and  parties,  and  to  the  testimony  given  previ- 
ously by  witness  before  a  Coroner.    The  testimony  as 
taken  down  and  signed  by  witness  at  the  Coroner's 
inquest  may  be  introduced  to  impeach  the  witness, 
when  taken  as  directed  by  statute. — People  vs.  Devine, 
October  Term,  1872.    To  discredit  a  witness  by  a  con- 
viction, it  is  not  the  best  evidence  in  degree  to  ask  him 
whether  or  not  he  was  so  convicted;  the  record  is  the 
best  evidence,  and  must  be  produced,  when  such  proof 
is  permissible. — People  vs.  McDonald,  39  Cal.,  p.  697; 
also.  People  vs.  Rinehart,  id.,  p.  449.    In  each  of  these 
cases  the  defendant  was  his  own  witness.    So,  also,  in 
Clark  vs.  Reese,  35  Cal.,  p.  96.    A  party  as  a  witness 
drops  the  character  of  party  and  assumes  that  of  wit- 
ness, and  cannot  be  forced  to  answer  questions  which 
tend  to  degrade  hiS  character. — 1  Greenleaf  Ev.,  Sec. 
457;  2  Phil.  Cr.  C.  E.  &  H.,  notes,  p.  939;  Newcomb 
vs.  Gnswold,  24  N.  Y.,  p.  298.    It  is  not  error  to  allow 
witness  to  use  **  plan  *'  of  a  house  to  illustrate  his  evf- 
dence;  it  would  have  been  better  to  have  first  proved 
the  plan,  but  not  being  offered  as  evidence  it  was  not 
necesi-ary.— People  vs.  Murphy,  39  Cal.,  p.  56.    Privi- 
leged communications. — See  People  vs.  Atkinson,  40 
Cal.,  p.  285;  Whar.  Am.  Cr.  Law,  Sec.  773.    How 
character  of  witness  may  be  attacked. — See  1  "Whar. 
Am.  Cr.  Law,  Sees.  814-816.    And  how  contradicted 
or  sustained. — Id.,  Sees.  817-821.    How  to  impeach  a 
witness  on  statements  made  out  of  Court. — See  People 
vs.  Gamett,  29  Cal.,  p.  622.  # 

Witnesses  Excluded. — In  general  the  Court  will, 
on  the  application  of  either  of  the  parties,  direct  that 
all  the  witnesses  but  the  one  under  examination  shall 
leave  the  Court. — Roscoe*s  Cr.  Ev.,  p.  162;  People  vs. 
Duffy,  1  Wheeler's  C.  C,  p.  123.  And  the  right  of 
either  party  to  require  the  unexamined  witness  to  retire, 
may  be  exercised  at  any  period  of  the  case. — Id.  What 
is  sometimes  called  placing  witnesses  under  the  rule,  is 
to  call  them  all  to  the  bar  of  the  Court,  swearing  them, 
and  then  giving  them  the  charge  not  to  remain  in  Court 
while  any  one  is  being  examined,  under  penalty  of  con« 
tempt.    Witnesses  may  be  excluded  while  one  is  being 
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examined,  on  motion,  in  the  «ound  discretion  of  the 
Court.— People  vs.  Garnctt,  29  Cal.,  p.  622;  see  Sec. 
867,  ante.  Should  a  witness  be  present,  in  disobedience 
to  the  order  excluding  him,  it  is  no  ground  for  r^ecting 
him  as  a  witness;  he  is,  however,  theri^by  in  cont<;mpt 
of  Court.— People  vs.  Bo^^ovitch,  20  Cal.,  p.  436.  Pros- 
ecution eannot  be  compelUid  to  introduce  particular  wit- 
nesses,—People  vs.  Jim  Ti,  32  Cal.,  p.  60.  A  defend- 
ant ought  not  to  be  deprived  of  the  personal  presence 
•  at  the  trial  of  a  witness  which  may  be  had. — People  vs. 
Dodge,  '2S  Cal.,  p.  445. 

Excluding  Statements.- Statements  made  by  the 
wounded  party  three  or  four  daj^s  after  receiving  the 
wound  not  being  part  of  the  res  gestae,  nor  dying 
declarations,  were  properly  excluded. — People  vs. 
McLaughlin,  October  Term,  1872  (No.  1005);  Com. 
vs.  Densmore,  12  Allen,  p.  587  (Mass.);  Com.  vs. 
Hackett,  2  id.,  p.  136;  Rose.  Crira.  Ev.,  p.  26;  Stark 
Ev.  (Am.  ed.),  p.  45;  1  Grenl.  Ev.,  Sec.  109.  State- 
ments of  the  injured  party  tending  to  show  inndcence 
of  the  prisoner  are  excluded  properly. — ^People  vs. 
McCrea,  32  Cal.,  p.  100. 

Disability  of  Witness. — A  pardon  which  does 
not  extend  to  the  offense,  but  simply  to  the  offender, 
does  not  give  one  convicted  of  an  infamous  crime  the 
fight  to  be  believed  under  oath. — People  vs.  Bowen, 
April  Term,  1872  (No.  2023.) 

Evidence  on  former  Trial  may  be  used  on 

SECOND,  WHEN. — That  which  a  witness  testified  to  on 

the  former  trial  of  the  same  case,  and  between  the  same 

# 

parties,  if  since  deceased,  may  be  given  in  evidence  on 
a  second  trial.  The  rule  is  the  same  in  civil  and  crim- 
inal cases. — People  vs.  Murphy,  April  Term,  1872 
(No.  3113);  same  case,  39  Cal.,  p.  56.  The  minutes  of 
such  testimony,  made  at  the  time,  may  be  read  in  evi- 
dence, and  in  the  case  of  Metis  vs.  O'Hara,  4  Binn.,  p. 
11^  approved  in  Cofnell  vs.  Green,  10  S.  &  R.,  p.  17, 
the  recollection  of  the  witness,  by  the  aid  of  such  notes, 
was  received.  Recent  cases  relax  the  old  rule  that  the 
precise  language  must  be  used. — Id.  See  Sees.  2042- 
2054,  Code  Civil  Procedure. 

General  rules  for  the  examination  of  witnesses, 
direct  and  cross-examination  defined. — Id.,  Sec.  2045* 
Direct  evidence  for  the  prosecution.  In  all  prosecutions 
two  facts  are  lo  be  proved:  1.  The  commission  of  an 
offense.  2.  That  the  defendant  committed  it. — People 
vs.  Jones,  31  Cal.,  p.  565.  Unless  an  offense  is  proved 
no  one  is  or  can  be  guilty  of  the  charge,  and  in  such  case 
it  is  not  error  for  the  Court  to  instruct  an  acquittal. — Id 


Penal   Code.  381 

The  intent  must  invariably  appear  when  an  unlawful  act 
is  established.  The  law  presumes  an  unlawful  intent  pri' 
marily,  and  the  defense  must  show  justilfcation  or  other 
excu$!e. — People  V8,  Harris,  29  Cal.,  p.  678.  Another 
offense  than  the  one  charged  may  not  be  proved,  nor 
may  evidence  thereof  be  given,  except  as  to  conviction 
of  former  offense  in  connection  with  the  second  offense 
as  permitted  in  this  Code,  ante,  Sees.  666,  667. — See 
People  vs.  Jones,  31  Cal.,  p.  565.  And  if,  in  defend- 
ant's examination,  he  is  anked  regarding  such  other 
offense,  he  answers  negatively,  he  cannot  be  contra- 
dicted aliunde. — Id.  Depositions  taken  before  commit- 
ment, or  otherwise  than  as  specially  provided  by  the 
Code,  cannot  be  used  against  a  defendant. — People  vs. 
Garrett,  G  Cal.,  p.  203.  There  may  now  be  used  before 
the  Grand  Jurj',  by  Sees.  686-919,  ante,  depositions 
taken  on  an  examination.  In  The  People  vs.  Williams, 
18  Cal.,  p.  187,  the  Court  suggested  that  where  evidence 
is  offered  on  the  part  of  the  defendant  which  is  of 
doubtful  inadmissibility,  it  would  be  better  to  admit  it 
than  chance  a  reversal  on  an  adverse  ruling.  Objec-* 
tions  to  admissibility  ought  to  specify  the  ground  of 
the  objection. — People  vs.  Frank,  28  Cal.,  p.  507. 
Confessions  or  admissions  ought  to  be  very  carefully  ' 
considered  before  they  are  permitted  to  be  proved  as 
evidence  of  guilt.  They  are  defined  in  People  vs. 
Strong,  30  Cal.,  p.  151.  Corroboration  of  confession 
may  be  shown.— People  vs.  Jones,  32  Cal.,  p.  80. 
They  must  bo  freely  made  at  the  time. — People  vs. 
Jim  Ti,  id.,  p.  60.  But  if  they  are  not  objected  to  as 
evidence  when  offered,  on  the  ground  that  they  were 
not  made  freely,  the  defendant  must  show  duress,  fear, 
compulsion,  or  the  like,  to  avoid  it, — People  vs.  Rodri- 
guez, 10  Cal.,  p.  50.  The  admissions  or  statements 
cannot  be  bhown  by  memoranda  made  at  the  time, 
though  the  witness  who  made  them  says  they  are  cor- 
rect.— People  vfi.  Elyea,  14  Cal.,  p.  144.  It  may  be 
said  to  be  a  rule  that  a  confession  alone  will  not  suffi- 
ciently prove  the  commission  of  a  crime,  if  the  crime  is 
proved  aliumle^  or  corroborating  circumstances  are 
shown,  then  the  confession  of  the  person  who  com- 
mitted it  is  sufficient. — People  vs.  Jones,  31  Cal.,  p. 
565.  The  admissibility  of  confessions  must  be  passed 
.  upon  by  the  Court,  and  it  is  the  correct,  method  for  the 
Court  to  hear  proof  on  this  subject  and  determine  the 
fact  without  the  hearing  of  the  jury  before  it  is  given, 
if  objection  is  made. — People  vs.  Ah  How,  34  Cal.,  p. 
218.  Fear  or  coercion  does  not  exclude  confessions  as 
to  where  stolen  property  is  concealed,  etc. — People  vs. 
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Ah  Ki,  20  Cal.,  p.  177.  When  there  indicia  of  guilt 
are  implied  by  acquiescence  (People  vs.  McCrea,  32 
Cal.,  p.  98),  they  are.  admissible  as  guilty  conduct 
rather  than  confessions  of  guilt. — Id.  Counsel  may 
admit  facts  with  consent  express  or  implied  by  defend- 
ant in  the  course  of  the  trial,  which  will  be  admitted 
as  evidence. — People  vs.  Garcia,  25  Cal.,  p.  531.  State- 
ments by  the  defendant  while  asleep  not  evidence. — 
People  vs.  Robinson,  19  Cal.,  p.  40.  It  is  error  to 
exclude  statements  of  the  District  Attorney  which  have 
a  material  bearing  for  the  defense,  made  under  circum- 
stances of  peculiar  relevancy  to  the  case,  and  the  cred- 
ibility  of  his  own  witness. — People  vs.  Robles,  34  Cal., 
p.  591. 

Declarations  of  one  in  extrbmis,  or  in  arti- 
CULO  mortis. — When  made  by  the  victim  are  evidence 
on  the  trial  for  murder. — People  vs.  Glenn,  10  Cal.,  p. 
32,  Consult  on  the  question  of  admissibility. — People 
vs.  Leo,  17  Cal.,  p.  76;  People  vs.  Sanchez,  24  Cal.,  p. 
17;  People  vs.  Carkuff,  id.,  p.  640;  People  vs.  Ybarra, 
18  Cal.,  p.  166;  PeQplo  vs.  Lawrence,  21  Cal.,  p.  368. 
It  appears  from  these  cases  that,  in  the  language  of 
Lord  Chief  Baron  Eyre,  in  Rox  vs.  Woodcock,  2 
Leach's  Cr.  Cas.,  pp.  267, 666,  "  That  they  are  declara- 
tions made  in  extremity,  when  the  party  is  at  the  point 
of  death,  and  when  every  hope  of  this  world  is  gone; 
when  every  motive  to  falsehood  is  silenced,  and  the 
mind  is  induced,  by  the  most  powerful  considerations, 
to  speak  the  truth.  A  situation  so  solemn  and  so  awful 
is  considered  by  the  law  as  creating  an  obligation  equal 
to  that  which  is  imposed  by  a  positive  oath  in  a  Court 
of  justice,"  is  to  be  found  the  reason  as  well  as  the  rule 
of  the  law. — Given  in  1  Greenleaf  Ev.,  Sec.  168.  That 
they  must  be  made  **  under  a  sense  of  impending 
death,^*  which  sense  may  be  proved  by  any  of  the 
ordinary  available  means  of  proof,  directly  by  wit- 
nesses, or  otherwise,  fh>m  controlling  circumstances. 
It  is,  however,  always  to  be  received  with  the  greatest 
caution. 

Depositions  as  Evidence.— See  Sec.  1345,  and 
note;  also,  Sees.  1349-1362,  post,  and  note,  may  be 
taken  out  of  the  State.  The  case  of  People  vs.  Francis, 
88  Cal.,  p.  183,  is  superseded  by  the  latter  sections 
referred  to. 

Defendant's  character,  for  peace  and  quiet,  in 
murder  trials,  is  always  involved;  and  evidence  that 
his  character  in  this  respect  is  good  may  be  given. — 
People  vs.  Stuart,  28  Cal.,  p.  395.  Evidence  on  this 
subject  must  not  be  as  to  a  particular  fact,  but  with 
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reference  to  the  whole  cAse  then  beiniii^  tried. — People 
Ts.  Milgate,  5  Cal.,  p.  127.  And  it  ought  to  be  con- 
fined to  cases  where  doubt  exist. — People  vs.  Roberts, 
6  Cal.,  p.  214;  1  Whart.  Am.  Cr.  Law,  Sees.  636-7, 
and  824,  and  notes,  where  the  permission  of  this 
character  of  evidence  is  warmly  supported  and  fully 
discussed.  In  continental  Europe,  and  under  the  civil 
law,  it  is  always  resorted  to,  and  here  it  may  be  prop- 
erly done,  though  its  necessity  does  not  so  pertinently 
exis^.  The  prosecution  cannot  attempt  to  show  bad 
character;  but  the  defense,  in  all  cases,  may  show  the 
good  character  of  the  defendant.  It  was  held  in  People 
vs.  Ashe,  July  Term,  1872  (No.  3413),  that  the  evidence 
of  previous  good  character,  when  evidence  of  guilt  has 
rebutted  the  legal  presumption  that  every  one  is 
innocent  until  the  contrary  appears,  may  be  given  and 
considered  by  the  jury. — 2  Buss,  on  Cr.  and  Mis., 
p.  704. 

Presumption  of  Guilt  from  the  possession  of  stolen 
property  is  not  increased  because  good  character  is  not 
shown. — People  vs.  Gassaway,  23  Cal.,  p.  51.  Evidence 
of  bad  character  of  defendant  may  only  be  given  when 
good  character  is  attempted  to  be  shown;  but  when  the 
evidence  of  the  defense  simply  tends  to  show  good 
diaracter,  or  tends  to  show  that  the  defendant's  char- 
acter had  been  injured  by  relations  with  deceased,  it 
cannot  be  construed  to  authorize  the  prosecution  to 
make  a  direct  assault  upon  defendant's  character;  nor 
is  the  character  of  a  defendant  for  chastity  involved 
in  the  trial  of  an  indictment  for  murder. — People  vs. 
Laura  D.  Fair,  Oct.  Term,  1872. 

Examination  of  Witness  by  opposite  party. 
Hypothetical  questions  not  supported  by  facts  proved 
are  improper. — People  vs.  Graham,  21  Cal.,  p.  261.  Con- 
tradictory or  confused  statements  of  a  witness,  or  one 
testifying  to  facts  showing  intimate  knowledge  of  all 
the  facts  under  suspicious  circumstances,  authorizes  the 
greatest  latitude  to  the  cross-examination. — People  vs. 
"Williams,  18  Cal.,  p.  187.  Disclosing  part  of  a  con- 
versation entitles  opposite  party  to  all. — People  vs. 
Strong,  80  Cal.  p.  26.  Proof  tending  to  prove  guilt  is 
as  much  to  be  rebutted  as  any. — People  vs.  Kelly,  28 
Cal.,  p.  423. 

Correcting  an  Error — In  ruling  out  testimony 
and  permitting  either  personal  presence  of  the  witness 
giving  it,  or  his  rejected  statements,  as  taken  down,  to 
be  read,  is  not  error  on  which  a  reversal  will  be  had. — 
People  vs.  Henderson,  28  Cal.,  p.  465.  How  fkr  cross- 
examination  may  be  pursued,  where  testimony  has 
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taken  a  wide  range,  and  rebutting  and  re-direct  exami- 
nations pursued  at  length. — See  People  vs.  Dennis,  39 
Cal.,  p.  635. 

CiKCUMSTAKCKS  AS  EVIDENCE. — "When  relied  on  to 
convict,  they  are  "to  be**  not  only  ** consistent  with 
the  prisoner's  guilt,  but  inconsistent  with  every  other 
rational  conclu.sion.*' — People  vs.  Shuler,  28  Cal.,  p.  496; 
1  Greenleaf* s  Ev.,  Sec.  34.  Also,  People  vs.  Strong, 
30  Cal.,  p.  151;  People  vs.  Dick,  32  Cal.,  p.  213.  In 
all  these  cases  the  rule  seems  to  be  as  above  stated,  and 
though  not  so  conclusive  as  direct  testimony,  yet  equally 
entitles  the  people  to  a  verdict. — People  vs.  Cronin,  34 
Cal.,  p.  191.  Because  occasionally  circumstances  alone 
have  tailed  to  point  out  the  perpetrator  of  crime  is  not 
sufficient  reason  to  regard  them  as  invariably  insuffi- 
cient, and  juries  should  be  guarded  by  the  Court  not 
to  attach  more  than  a  due  weight  to  such  exceptions. — 
Id.  Each  link  in  the  chain  of  identification  must  be 
shown  **to  a  moral  certainty,  or  beyond  reasonable 
doubt,*'  and  so  must  the  chain  be  shown  to  be  which 
consists  of  such  independent  and  material  facts. — Peo- 
ple vs.  Phipps,  39  Cal.,  p.  333;  3  Greenleaf  Ev.,  Sec. 
30:  Starkio  Ev.,  9th  Am.,  from  4th  Lond.  ed.,  p.  856; 
Burrell  on  Circ.  Ev.,  p.  733;  Sumner  vs.  State,  5 
Blackf.,  p.  579;  Com.  v.  Webster,  5  Cush.,  p.  313, 
ot  scq. 

Conclusions  must  be  drawn  from  the  Evidence. 
This  ii  the  peculiar  province  of  the  jury,  and  it  must 
not  be  interfered  with  by  the  Court;  neither  prohibited 
nor  aided,  by  the  Court  declaring  what  is  7iot  and  what 
is  proved^  nor  stating  that  the  weight  of  evidence  is  in 
favor  or  against  a  given  fact.  The  following  cases  may 
be  consulted  on  this  point. — People  vs.  English,  30  Cal.. 
p.  214;  People  vs.  Strong,  id.,  p.  151;  People  vs.  Dick, 
32  id.,  p.  213;  People  vs.  Ah  Fung,  17  id.,  p.  377; 
People  vs.  King,  27  id,,  p.  507;  People  vs.  Bagnell,  81 
id.,  p.  409.  And  is  alike  their  province  to  find  malice. 
People  vs.  Roberts,  6  id.,  p.  214.  Identity  of  property. 
People  vs.  Jim  Ti,  32  Cal.,  p.  60;  also.  People  vs. 
Linn,  23  id.,  p.  150.  Circumstances  producing  them, 
but  not  the  impressions  themselves,  can  be  subject  of 
proof. — People  vs.  Hurley,  8  Cal.,  p.  390.  Error,  in 
permitting  certain  improper  evidence  to  go  to  the  juiy, 
may%e  cured  by  striking  it  out  and  jwintedly  instruct- 
ing the  jury  to  disregard  it.— People  vs.  Hoy  Yen,  34 
Cal.,  p.  176. 

Insanity. — On  the  subject  of  insaniit/,  and  want  of 
a  deliberative  mind  from  intoxication,  see  People  vs. 
Williams,  April  Term,  1872  (No.  2883,)  and  the  instruc- 


49 


Penal  Code.  38& 

tions  on  the  subject  there  given,  approved  in  People  vs. 
Koberts,  6  Cal.,  p;  217;  People  vs.  Nichols,  34  Cal.,  p. 
211; /People  vs.  Lewis,  36  Cal.,  p.  531;  People  vs.  . 
Belencia,  21  Cal.,  p.  644;  People  vs.  King,  27  Cal.,  p. 
507;  see  note  to  Sec.  1016,  ante.  ^Evidence,  where  the 
plea  of  insanity  or  drunkenneM  is  relied  on. — See  note 
to  Sec  1016,  ante,  plea  of  not  guilty.  As  to  particular 
oases,  see  note  to  Sec.  959,  ante.  ^ 
In  Homicide. — If  any  part  is,  all  of  a  confession 

m 

mast  be  admitted  in  evidence. — People  vs.  Murphy,  39 
Cal.,  p.  57.  Witness  being  defendant  makes  no  differ- 
ence.— See,  also.  People  vs.  Navis,  3  Cal.,  p.  106.  A 
prior  difficulty  on  the  day  of  the  homicide,  at  which 
deceased  was  not  present,  is  inadmissible  for  the  pur- 
pose of  connecting  the  two,  etc. — People  vs.  Stonecifer, 
6  Cal.,  p.  405.  Otherwise,  if  the  Court  found  the  con- 
nection to  exist. — Id.;  see,  also,  People  vs.  Smith,  26 
Cal.,  p.  665. 

Reputation  and  Character. — See  "  Character/' 
supra,  in  this  note.  That  of  the  deceased  must  not  be 
permitted  to  be  shown  except,  perhaps,  in  a  case  where 
there  is  doubt  about  defendant  acting  in  self-defense. — 
People  vs.  Murray,  10  Cal.,  p.  309.  Reputation,  and 
not  character,  is  the  subject  of  inquiry. —People  vs. 
Anderson,  39  Cal.,  p.  704.  The  record  of  the  convic- 
tion of  one  standing  in  the  relation  of  principal  is  not 
evidence  for  any  purpose  against  one  charged  with  him 
under  circumstances  which  shows  him  accessory f  as 
these  terms  formerly  were  understood.  People  vs. 
'  Bterss,  10  id.,  p.  68.  Deeds  or  other  evidence  of  title 
to  land  about  the  possession  of  which  the  homicide 
occurred,  are  not  evidence. — People  vs»  Hohnshell, 
id;,  p.  83;  but  see  People  vs.  Castello,  15  Cal.,  p.  850, 
post,  in  this  note. 

Self-Defense. — It  may  be  shown  what  occurred  and 
was  said  by  deceased  to  others,  when  possessing  himself 
of  a  deadly  weapon  found  near  his  body  after  the  con- 
flict, though  defendant  was  not  present,  it  being  part  of 
the  ress  ^68^.— People  vs.  Arnold,  16  Cal.,  p.  476.  See, 
also,  this  case  and  People  vs.  Lombard,  17  Cal.,  p.  316, 
on  the  subject  of  threats  as  a  j ustification.  With  regard 
to  actd  and  words  as  part  of  the  res  gestce^  see  People 
vs.  Wyman,  id.,  p.  70,  where  it  was  held  that  they  must 
b(9  contemporaneous,  or  so  nearly  so,  with  the  homi- 
cidO)  as  to  have  a  bearing  in  illustrating  its  character, 
etc.  Here  they  were  ruled  out,  but  the  Supreme  Court 
say  the  defendant  was  not  injured  by  the  ruling^ 
because  he  wus  found  gUtHy  of  manslaughter  only. 
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Where  the  homicide  occurred  when  deceiised  was  in 
the  act  of  disturbing  the  possession  and  property  of 
the  defendant  in  a  mining  claim,  it  is  proper  to  allow 
the  defendant  to  show  ownership  as  part  of  the  re« 
gestCB  indicating  the  state  of  defendant's  mind  at  the 
time. — People  vs.  Castello,  15  Cal.,  p.  350. 

Malice  is  established  sometimes  by  proof  that  de- 
fendant went  armed,  etc.,  and  similar  acts  are  permit- 
ted to  be  the  subject  of  inquiry.  As  against  this, 
defendant  may  in  explanation  show  why  he  was  armed, 
etc.,  or  the  like.— People  vs.  Williams,  17  Cal.,  p.  142. 
Threats  as  evidence  of  malice. — People  vs.  Scoggins, 
87  Cal.,  p.  676.  It  is  proper  to  show  that  threats  are 
communicated  to  defendant  which  were  made  by  de- 
ceased.— People  vs.  Lombard,  17  Cal.,  p.  316.  Exclu- 
sion of  declaration  when  properly  made,  and  no  Advan- 
tage of  the  surprise  is  attempted  to  be  taken,  is  not 
error. — People  vs.  Bealoba,  17  Cal.,  p.  389.  When, 
what,  and  under  what  circumstances  declarations  are 
inadmissible. — People  vs.  Simonds,  19  Cal.,  p.  275.  It 
would  be  no  defense  to  show  that  a  difficulty  had 
occurred  sufficient  time  prior  to  the  homicide  to  allow 
passion  to  cool;  hence,  proof  of  one  six  hours  prior 
thereto  was  held  to  be  inadmissible  in  the  case  of  People 
vs.  Smith,  26  Cal.,  p.  665. 

Intkkt  is  essential,  and  may  be  proved  directly  or 
*  by  any  circumstances  tending  to  establish  it. — People 
vs.  Pool,  27  Cal.,  p.  5T2.  Threats  against  one  other 
than  deceased  may  not  be  shown  to  have  been  made 
immediately  prior  to  the  homicide,  nor  will  quarrels  be 
permitted  to  be  proved. — People  vs.  Henderson,  28  Cal., 
p.  465;  People  vs.  Scoggins,  37  Cal.,  p.  677.  Shooting 
one  person  with  the  intent  to  kill  another,  the  shooting 
is  with  murderous  intent. — People  vs.  Torres,  38  Cal., 
p.  141. 

Ik  Larceny.— Identity  of  the  goods  and  owner  as 
laid  in  the  indictment,  if  not  proved,  fatal;  but  in  this 
case  it  was  sufficiently  proved. — People  vs.  Teresa 
Eeane,  April  Term,  1872  (No.  3194).  Intent  may  be 
explained. — People  vs.  Stone,  16  Cal.,  p.  369.  Iden- 
tity of  property  and  reasonable  doubt  of. — People  vs. 
Eckert,  19  Cal.,  p.  603.  Unexplained  possession  of 
stolen  goods  not  of  itself  sufficient  to  convict. — People 
vs.  Ah  Ki,  20  Cal.,  p.  177.  Jury  to  judge  of  credibility 
of  witness. — People  vs.  Eckert,  supra.  In  charge,  the 
Court  must  not  assume  a  fact  to  have  been  proved.— 
People  vs.  Cai^bin,  14  Cal.,  p.  438.  Legislature  may 
declare  grand  larceny  the  larceny  of  specific  property, 
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without  reference  to  value.— People  vs.  Townsley,  39 
Cal.,  p.  405. 

Beceiy ING  Stolen  Goods,  etc.— It  is  not  necessary 
to  allege  or  prove  who  stole  the  goods  to  convict  of  the 
crime  designated  in  Sec.  496,  ante. — People  vs.  Avila, 
January  Term,  1872  (No.  3075),  supported  in  Com- 
monwealth vs.  State,  11  Gray,  p.  60;  People  vs.  Cas- 
well, 21  Wend.,  p.  86;  State  vs.  Murphy,  9  Ala.,  p. 
845;  Rex  vs.  Bush,  Bus.  &  By.  Cr.  Cas.,  p.  372;  Bex 
vs.  Jarvis,  6  Car.  &  P.,  p.  156;  2  Bish.  Crim.  Prac, 
Sec.  927.    Possession  of  stolen  goods  is  a  circumstance  « 

like  others  to  show  guilt. — People  vs.  Kelly,  28  Cal.,  p. 
423.  But  not  positive  proof,  to  be  rebutted  by  show- 
ing they  came   into  defendant's   hands. — People  vs. 

Antonio,  27  Cal.,  p.  404;  People  vs.  Bobles,  34  Oal.,  p.  . 

591.  Circumstance  tending  to  show  guilt,  that  defend- 
ant had  said  he  would  show  where  the  money  was. — 
People  vs.  Hoy  Yen,  34  Cal.,  p.  176.  Confessions  by 
promises  to  use  influence  to  get  defendant  acquitted. — 
People  vs.  Smith,  15  CaU,  p.  408.  Being  under  twenty- 
one  years  of  age  is  not  such  proof  of  another's  control 
as*  to  avail  defendant  in  trial  for  larceny. — People  vs. 
Bichmond,  29  Cal.,  p.  414.  Difference  between  lar- 
ceny and  other  ofl^enses,  such  as  embezzlement. — See 
Sees.  484-503,  ante,  and  notes;  People  vs.  Belden,  37 
Cal.,  p.  61;  People  vs.  Bogart,  36  Cal.,  p.  247.  Beceiver 
must  be  tried  and  convicted  in  county  where  he  acted, 
and  not  where  the  larceny  was  committed. — People  vs. 

Stakem,  40  Cal.,  p.  599.    Venue  in  larceny  may  be  laid  i 

in  any  county  to  which  the  property  is  conveyed. — Peo- 
ple vs.  Mellon,  40  Cal.,  p.  648. 

In  Baps.  —  Lewdness  of  prosecutrix  with  others 
admissible  for  defense  when  she  is  the  only  witness. — 
People  va.  Benson,  6  Cal.,  p.  221.  Because  acts  not 
amounting  to  rape  are  shown  at  one  time,  does  not  pro- 
hibit the  proving  the  offense  at  another. — People  vs. 
Manahan,  32  Cal.,  p.  68. 

In  Robbery.— See  Sees.  211,  212,  213,  ante,  and 
notes;  People  vs.  Hoy  Yen,  34  Cal.,  p.  176;  People  vs. 
McCrea,  32  Cal.,  p.  98;  People  vs.  Jones,  id.,  p.  80. 

In  Perjury.— People  vs.  Quin,  18  Cal.,  p.  122;  Peo- 
ple vs.  Webb,  38  Cal.,  p.  475,  history  of  case. 

In  Forgery  and  Counterfeiting.— Proof  of  cor- 
poration de  facto.  Time,  and  guilty  knowledge. — 
People  vs.  Frank,  28  Cal.,  p.  507.  Having  counterfeit 
coin.— People  vs.  Farrell,  30  Cal.,  p.  316.  Having 
tools,  etc.,  for  counterfeiting. — People  vs.  White,  34 
Cal.,  p.  183. 

Ik  ABSAULr— With  intent  to  commit  murder.— See 
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People  vs.  English,  30  CaK,  p.  214;  People  vs.  Hobson, 
17  Cal.,  p.  424. 

In  Burglary. — See  People  vs.  Jenkins,  16  Cal.,  P* 
431;  People  vs.  Winters,  29  Cal.,  p.  658;  and  Sec.  459, 
ante,  et  seq.,  and  notes. 

Ik  Arson. — See  Sees.  447^55,  ante,  and  notes;  Peo- 
ple vs.  Hughes,  29  Cal.,  p.  257;  People  vs.  Scott,  32 
Cal.,  p.  200. 

In  Incest. — See  Sec.  285  and  note,  ante,  and  Sec. 
785,  post;  People  vs.  Hurray,  14  Cal.,  p.  159. 

1 103.  (§§  371,  372.)  Upon  a  trial  for  treason,  the 
defendant  cannot  be  convicted  unless  upon  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  upon 
confession  in  open  Court;  nor  can  evidence  he  admit- 
ted of  an  overt  act  not  expressly  charged  in  the  indict- 
ment, nor  can  the  defendant  he  convicted  unless  one 
or  more  overt  acts  be  expressly  alleged  therein. 

NoTe. — Art.  I,  Sec.  2,  State.  Const.,  and  note,  Ap- 
pendix Pol.  Code  Cal. 

1104.  (§  373.)  Upon  a  trial  for  conspiracy,  in  a 
case  where  an  overt  act  is  necessary  to  constitute  the 
offense,  the  defendant  cannot  be  convicted  unless  one 
pr  more  overt  acts  are  expressly  alleged  in  the  indict- 
ment, nor  unless  one  of  the  acts  alleged  is  proved; 
but  other  overt  acts  not  alleged  in  the  indictment  may 
be  given  in  evidence. 

1 105.  Upon  a  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proved,  the  bur- 
den of  proving  circumstances  of  mitigation,  or  that 
justify  or  excuse  it,  devolves  upon  him,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  defendant  was  justifiable  or  excusable. 

NoTK.-^tat8. 1850,  p.  228,  Sec.  37. 

ETidenoe         1 1 06.    Upou  a  trial  for  bigamy,  it  is  not  necessary 

on  ft  triftlj  .,  n    t  •  -11  • 

for  bigamy,  to  provo  either  of  the  mamagies  by  the  register,  cer- 
tificate, or  other  record  evidence  thereof,  but  the  same 
may  be .  proved  by  such  evidence  as  is  admissible  to 
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prove  a  marriage  in  other  cases;  and  when  the  second 
marriage  took  place  out  of  this  State,  proof  of  that 
feet,  accompanied  with  proof  of  cohabitation  there- 
after in  this  State,  is  sufficient  to  sastain  the  charge. 

NoTZ«— Stats.  1861,  p.  415,  Sec.  1;  see  note  to  Sec. 
281,  ante. 

1 107.  Upon  a  trial  for  for2:infi:  any  bill  or  note  pur-  Evidence! 

^  o     o        ^  r  upon  atrial 

porting  to  be  the  bill  or  note  of  an  incorporated  com-  bMk'gSf 
pany  or  bank,  or  for  passing,  or  attempting  to  pass,  or  ®^ 
having  in  possession  with  intent  to  pass,  any  such  forged 
bill  or  note,  it  is  not  necessary  to  prove  the  incorpora-         ■ 
tion  of  such  bank  or  company  by  the  charter  or  act  of 
incorporation,  but  it  may  be  proved  by  general  repu- 
tation; and  persons  of  skill  are  competent  witnesses  to  Experts. 
prove  that  such  bill  or  note  is  forged  or  counterfeited. 

Note.— SUts.  1850,  p.  229,  Sec.  79;  see  Sec.  470,  and    • 
note,  ante. 

1108.  Upon  a  trial  for  procurinsr  or  attempting  to  Evidence 

.  .  ^  r       &  upon  trial 

procure  an  abortion,  or  aiding  or  assisting  therein,  or  ^'o' 
for  inveigling,  enticing,  or  taking  away  an  unmarried  eduction, 
female  of  previous  chaste  character,  under  the  age  of 
twenty-five  years,  for  the  purpose  of  prostitution,  or 
aiding  or  assisting  therein,  the  defendant  cannot  be 
convicted  upon  the  testimony  of  the  woman  upon  or 
with  whom  the  offense  was  committed,  unless  she  is 
corroborated  by  other  evidence.  ' 

Note.— See  People  vs.  Joselyn,  39  Oal.,  p.  393;  and 
Sec.  1111,  post,  and  note. 

1 109.  Upon  a  trial  for  the  violation  of  any  of  the  Evidence 

on  a  trial 

provisions  of  Chapter  IX,  Title  IX,  Paii;  I  of  this  Code,  ''^r  selling. 
it  is  not  necessary  to  prove  the  existence  of  any  lot-  ^^^^ 
tery  in  which  any  lottery  ticket  purports  to  have  been 
issued,  or  to  prove  the  actual  signing  of  any  such  ticket 
or  share,  or  pretended  ticket  or  share,  of  any  pretended 
lottery,  nor  that  any  lottery  ticket,  share,  or  interest 
was  signed  or  issued  by  the  authority  of  any  manager, 
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or  of  any  person  assuming  to  have  authority  as  man- 
ager; but  in  all  eases  proof  of  the  sale,  furnishing,  bar- 
tering, or  procuring  of  any  ticket,  share,  or  interest 
therein,  or  of  any  instrument  purporting  to  be  a  ticket, 
or  part  or  share  of  any  such  ticket,  is  evidence  that 
such  share  or  interest  was  signed  and  issued  according 
to  the  purport  thereof. 

Note.— Stats.  1Q61,  p.  229,  Sec.  12. 

1110.  (§  376.)  Upon  a  trial  for  having,  with  an 
intent  to  cheat  or  defi^ud  another  designedly,  by  any 
false  pretense,  obtained  the  signatm'e  of  any  person  to 
a  written  instrument,  or  having  obtained  from  any  per- 
son any  money,  personal  property,  or  valuable  thing, 
the  defendant  cannot  be  convicted  if  the  false  pretense 
was  expressed  in  language,  unaccomp^anied  by  a  false 
token  or  writing,  unless  the  pretense,  or  some  note  or 
memorandum  thereof  be  in  writing,  subscribed  by  or 
in  the  handwriting  of  the  defendant,  or  unless  the  pre- 
tense be  proven  by  the  testimony  of  two  witnesses,  or 
that  of  one  witness,  and  corroborating  circumstances; 
but  this  section  shall  not  apply  to  a  prosecution  for 
falsely  representing  or  personating  another,  and,  in 
such  assumed  character,  marrying,  or  receiying  any 
money  or  property. 

Note.— stats.  1862,  p.  58,  Sec.  1. 

1111.  (§  375.)  A  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice,  unless  he  is  corroborate'd 
by  other  evidence  which  in  itself,  and  without  the  aid 
of  the  testimony  of  the  accomplice,  tends  to  conneot 
the  defendant  with  the  commission  of  the  oflFense;  and 
the  corroboration  is  not  sufficient,  if  it  merely  shows 
the  commission  of  the  offense,  or  the  circumstances 
thereof. 

Note. — Founded  upon  Sec.  375  of  the  Criminal 
Practice  Act  of  1851,  which  read  as  follows: 

**  Section  375.  A  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice,  unless  he  be  corroborate  J 
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by  such  other  evidence  as  shall  tend  to  convict  the  de- 
fendant with  the  commission  of  the  offense;  and  the 
corroboration  shall  not  be  sufficient,  if  it  merely  show 
the  commission  of  the  offense,  or  the  circumstances 
thereof." 

In  The  People  vs.  Ames,  39  Cal.,  p.  403,  says  Justice 
Crockett,  speaking  for  the  Court:  "As  we  construe 
this  provision,  the  corroborating  evidence  must  of  it- 
self, and  without  the  aid  of  the  testimony  of  the  accom- 
plice, tend,  in  some  degree,  to  connect  the  defendant 
with  the  commission  of  the  offense.  •  •  •  The  pur- 
pose of  the  statute  was  to  prohibit  a  conviction,  unless 
there  was  some  evidence,  entirely  exclusive  of  that  of 
the  accomplice,  which  of  itself,  and  without  the  aid  of 
the  accomplice,  tended  to  raise  at  least  a  suspicion 
of  the  guilt  of  the  accused."  The  following  leading 
cases  sustain  the  view*  taken  by  Justice  Crockett : 
Kex  vs.  Webb,  6  C.  &  P.,  p.  595;  Rex  vs.  Wilkes,  7 
C.  &  P.,  p.  172;  People  vs.  Davis,  21  Wend.,  p.  813; 
People  vs.  Costello,  1  Denio,  p.  87;  People  vs.  Echert, 
16  Cal.,  p.  110.  The  language  of  the  section  is  modi- 
fied so  that  it  may  fully  accord  with  the  construction 
placed  upon  it  by  the  authorities  cited. — See,  also, 
People  vs.  Gamett,  29  Cal.,  p.  622;  People  vs.  Joselyn, 
39  id.,  p.  393.  "  The  corroborating  evidence  may  be 
slight,  and  entitled  to  but  little  consideration,  never- 
theless the  requirements  of  the  statute  are  fulfilled  if 
there  be  any  corroborating  evidence  which  of  itself 
tends  to  commit  the  accused  with  the  commission  of 
the  offense." — People  vs.  Melvane,  39  Cal.,  p.  616. 
Feigned  accomplice  as  witness. — People  vs.  Farrell,  30 
Cal.,  p.  316. 

1112.     (§§  379,  380.)     If  it  appears  by  the  testi-  if.th^e^^ 
mony  that  the  facts  proved  constitute  an  offense  of  a*  J^^^^^ 
higher  nature  than  that  charged  in  the  indictment,  t^onV^'** 
the  Court  may  direct  the  jury  to  be  discharged,  and  proceedings 
all  proceedings  on  the  indictment  to  be  suspended,  thereon, 
and  may  order  the  defendant  to  be  committed  or  con-' 
tiaued  on,  or  admitted  to  bail  to  answer  any  indict- 
ment which  may  be  found  against  him  for  the  higher 
offense.     If  an  indictment  for  the  higher  offense  is 
found  by  a  Grand  Jury  impaneled  within  a  year  next 
thereafter,  he  must  be  tried  thereon,  and  a  plea  of 
former  acquittal  to  such  last  found  indictment  is  not 


\ 
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BUstaiDed  by  the  fact  of  the  discharge  of  the  jury  on 
the  first  indictment. 

• 

NoTK.—See  People  vs.  Webb,  38  Cal.,  p.  467.  This 
section  was  so  chaDji^ed  as  to  obviate  the  difSculties 
which  seemed  to  require  the  rendition  of  the  decision 
in  the  case  here  cited. 

■ 

Court  may        111  3.     (§  381.)     The  Court  may  direct  the  jury  to 

diMharge  ^  '  "^  . 

i"5MnoT    ^  discharged  where  it  appears  that  it  has  not  juris- 
tion'^e£      diction  of  the  oftense,  or  that  the  facts  charged  in  the 

indictment  do  not  constitute  an  offense  punishable  by 

law. 

Proceed-  1114.     (§  382.)     If  the  jury  is  discharged  because 

d^jcharged   the  Court  has  not  jurisdiction  of  the  offense  charged 
ifoffeMe****  in  the  indictment,  and  it  appears  that  it  was  com- 
mifof^the^    mitted  out  of  the  jurisdiction  of  this  State,  the  de- 
fendant must  be  discharged. 

Proceed-  1116.     (§§  383,  384.)     If  the  offense  was  committed 

inga  in  such        ,      , 

cMe.whon    withiu  the  exclusive  lurisdiction  of  another  county  of 

offenae  "*  ^ 

SXstSJe  *^^^  State,  the  Court  must  direct  the  defendant  to  be 
committed  for  such  time  as  it  deems  reasonable,  to 
await  a  warrant  from  the  proper  county  for  his  ar- 
rest; or  if  the  offense  is  a  misdemeanor  only,  it  may 
admit  him  to  bail  in  an  undei-taking,  with  suflBcient 
securities,  that  he  will,  within  such  time  as  the  Court 
may  appoint,  render  himself  amenable  to  a  warrant 
for  his  arrest  from  the  proper  county,  and,  if  not 
sooner  arrested  thereon,  will  attend  at  the  office  of 
the  Sherifltf  of  the  county  where  the  trial  was  had,  at  a 
certain  time  particularly  specified  in  the  undei'taking, 
to  surrender  himself  upon  the  warmnt,  if  issued,  or 
that  his  bail  will  forfeit  such  sum  as  the  Court  may* 
fix,  to  be  mentioned  in  the  undertaking;  and  the 
Clerk  must  forthwith  transmit  a  certified  copy  of  the 
indictment,  and  of  all  the  papers  filed  in  the  action,  to 
the  District  Attorney  of  the  proper  county,  the  ex- 
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pense  of  which  transmission  Is  chargeable  to  that 
coanty. 

NoTK.— See   People   vs.  Mellon,  40  Cal,,  p.  648; 
People  vs.  Stakern,  40  Cal.,  p.  597. 

1116.  (§§  385,  386.)     If  the  defendant  is  not  ar-  Same, 
rested  on  a  warrant  from  the  proper  county,  as  pro- 
vided in  Section  1115,  he  must  be  discharged  from 
custody,  or  his  bail  in  the  action  is  exonerated,  or 
money  deposited  instead  of  bail  must  be  refunded,  as 

the  case  may  be,  and  the  sureties  in  the  undei-taking, 
as  mentioned  in  that  section,  must  be  discharged.  If 
he  is  arrested,  the  same  proceedings  must  be  had 
thereon  as  upon  the  arrest  of  a  defendant  in  another 
coanty  on  a  warrant  of  arrest  issued  by  a  magistrate. 

1117.  (§§  387,  388.)     If  the  jury  is  discharged  Procoed- 

\^^  9  J  0      J  O  ing»,if  jiiTT 

because   the  facts  as  charged   do  not  constitute  an  ^j^^jfg'Jthe 
offense  punishable  by  law,  the  CJourt  must  order  that  TOwtuSto*'' 
the  defendant,  if  in  custody,  be   discharged;    or  if  *"**^®°''®- 
admitted  to  bail,  that  his  bail  be  exonerated;  or  if  he 
has  deposited  money  instead  of  bail,  that  the  money 
be  refunded  to  him,  unless  in  its  opinion  a  new  indict- 
ment can  be  framed  upon  wliich  the  defendant  can  be 
legally  convicted,  in  which  case  it  may  direct  that  the 
case  be  submitted  to  the  same  or  another  Grand  Jury; 
and  if  the  Court  directs  that  the  case  be  submitted 
anew,  the  same  proceedings  must  be  had  thereon  as 
are  prescribed  in  Section  998. 

Note. — As  a  matter  of  course  the  order  and  the 
ground  of  the  order  are  to  be  made  a  matter  of  record. 

1118.  (§  389.)     If,  at  any  time  after  the  evidence  when 

evidence 

on  either  side  is  closed,  the  Court  deems  it  insufficient  on  cuher 

to  warrant  a  conviction,  it  may  advise  the  jury  to  acquit  coSn  may 

the  defendant.    But  the  jury  are  not  bound  by  the  toa^Vit^ 
advice. 

Note. — See  history  of  case  in  People  vs.  Webb,  cited 
in  note  to  Sec.  1112,  ante. 
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View.of  1119.     (§  890.)     When,  in  the  opinion  of  the  Court, 

promiseSt       ^ 

ordorod  '^^  ^^  pfopcF  that  the  jury  should  view  the  place  in 
conducted,  which  the  oftense  is  charged  to  have  been  committed, 
or  in  which  any  other  material  fact  occurred,  it  may 
order  the  jury  to  be  conducted  in  a  body,  in  the  cus- 
tody of  the  Sheriff,  to  the  place,  which  must  be  shown 
to  them  by  a  person  appointed  by  the  Court  for  that 
purpose;  and  the  Sheriff  must  be  sworn  to  suffer  no 
person  to  speak  or  communicate  with  the  jury,  nor  to 
do  so  himself,  on  any  subject  connected  with  the  trial, 
and  to  return  them  into  Court  without  unnecessary 
delay,  or  at  a  specified  time. 

Knowledge       1 120.     (§  392.)     If  a  juror  has  any  personal  knowl- 
in  Coui?'^^  edge  respecting  a  fact  in  controversy  in  a  cause,  he 
be^wpraaa  ^ust  declare  the  same  in  open  Court  during  the  trial, 
awitnesa.     j|?  during  the  retirement  of  the  jury,  a  juror  declare  a 
fact  which  could  be  evidence  in  the  cause,  as  of  his 
own  knowledge,  the  jury  must  return  into  Court.    In 
either  of  these  cases,  the  juror  making  the  statement 
must  be  sworn  as  a  witness  and  examined  in  the  pres- 
ence of  the  parties. 


Juron  may 

be 

permitted 

to  separate 

during 

trial. 


If  kept 
together, 
oath  of 
officer. 


Jury  at 
each 
adjoam- 
ment  must 
be  admon- 
ished, etc. 


1121.  (§  393.)  The  jurora  sworn  to  try  an  indict- 
ment may,  at  any  time  before  the  submission  of  the 
cause  to  the  jury,  in  the  discretion  of  the  Court,  be 
permitted  to  separate  or  be  kept  in  charge  of  a  proper 
officer.  The  officer  must  be  sworn  to  keep  the  jurors 
together  until  the  next  meeting  of  the  Court,  to  suffer 
no  person  to  speak  to  them  or  communicate  with  them, 
nor  to  do  so  himself,  on  any  subject  connected  with  the 
trial,  and  to  return  them  into  Court  at  the  next  meet- 
ing thereof. 

1122.  (§  394.)  The  jury  must  also,  at  e^ch  ad- 
journment of  the  Court,  whether  permitted  to  sepa- 
rate or  kept  in  charge  of  officers,  be  admonished  by 
the  Court  that  it  is  their  duty  not  to  converse  among 
themselves  or  with  any  one  else  on  any  subject  coii- 
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nected  with  the  trial,  or  to  form  or  express  any  opin-  • 
ion  thereon  until  the  cause  is  finally  submitted  to 
them. 

1123.     (§  395.)     If,  before  the  con«'liision  of  the  Proceed- 

.  ,  '  ing!»  when 

tnal,  a  juror  becomes  sick,  so  as  to  be  unable  to  pei-  J"^o»" 


1)er1 
lis  duties. 


bocomes 

form  his  duty,  the  Court  may  order  him  to  be  dis-  pe?fora° 
charged.     In  that  case  a  new  juror  may  be  sworn  and 
the  trial  begin  anew,  or  the  jury  may  be  discharged 
and  a  new  jury  then  or  afterwards  impaneled. 


)urt  mii 


1124.  (§  396.)     The  Court  iHBst  decide  all  ques-  Counto 

^  '  ^  decide 

tions  of  law  which  arise  in  the  course  of  a  trial  2f  liaw^"' 

«,"r.«  •!»  arising 

NoTK. — An  Act  of  the  Legislature,  passed  between   daring 

the  commission  of  the  crime  and  th(5  di-ath  of  the  per-     "*  * 

son  on  whom  the  crime  way  peipetiatt'd,  which  declaies 

all  offenses  then  committed  to  he  puni>hable  under  the 

law  in  existence  at  the  date  of  the  Act,  is  valid  and  bind- 

ing. — People  vs.  Gill,  6  Cal.,  p.  637;  pee,  al?o,  Sees.  3, 6, 

ante;  and  ample  note  to  Sec.  1102,  ante,  and  cases  there 

cited.    The  next  section  makes  libel  an  exception. 

1125.  (§  397.)     On  the  trial  of  an  indictment  for  On 

iiidictmont 

lihel,  the  jury  have  the  right  to  determine  the  law  f;^j;^\^®^' 
and  the  fact.  fItTd"* 

Note.— State  Const.,  Art.  I,  Sec.  9,  Political  Code,   ^^^ 
Appendix. 

1126.  (§  398.)     On  the  trial  of  an  indictment  for  in  another 

cases  Court 

any  other  oflFense  than  libel,  questions  of  law  are  to  be  to  decide 

•^  .  questions 

decided  by  the  Court,  questions  of  fact  by  the  jury;  o^^^w. 
and,  although  the  jury  have  the  power  to  find  a  gene- 
ral verdict,  which  includes  questions  of  law  as  well  as 
of  feet,  they  ai'e  bound,  nevertheless,  to  receive  as  law 
what  is  laid  down  as  such  by  the  Court. 

NoTB. — See  note  to  Sees.  1093,  Subd.  6,  ante,  and 
1127,'post;  People  vs.  Anderson,  recent  case,  and  cited 
elsewhere  in  this  Chapter,  on  the  question  of  reading 
law  to  jury.— July  Term,  1872  (No.  2655). 

■ 

1127.  (§§  399,  400,  401.)     In  charging  the  jurj^  charging 
the  Court  must  state  to  them  all  matters  of  law  neces- 
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sary  for  their  information.  Either  party  may  present 
to  the  Court  any  written  charge  and  request  that  it  be 
given.  K  the  Court  thinks  it  eoiTect  and  pertinent, 
it  must  be*  given;  if  not,  it  must  be  refused.  Upon 
each  charge  presented  and  given  or  refused,  the  Court 
must  indorse  and  sign  its  decision.  If  part  be  given 
and  part  refused,  the  Court  must  distinguish,  showing 
by  the  indoraement  what  part  of  the  charge  was  given 
and  what  part  refused. 

'SoTK^^nstn^tions  asked,  having  no  application, 
though  l^ect,  may  be  refused. — People  vs.  Kobert^,  6 
Cal.,  p.  214.  When  instructions  are  refused,  because 
similar  instructions  are  already  given,  the  refusal  may 
mislead  the  jury,  unless  the  ground  of  the  refusal  is 
stated  in  the  hearing  of  the  jury. — People  vs.  Hurley, 
8  Cal.,  p.  300;  see,  also.  People  vs.  Ramirez,  13 
Cal.,  p.  172;  People  vs.  King,  27  Cal.,  p.  507.  If  the 
instruction  asked,  on  a  point  already  included  in  in- 
structions given,  is  not  in  language  clear  and  explicit, 
the  ground  of  the  refusal  not  being  stated  in  the 
hearing  of  the  juiy,  will  not  be  error. — People  vs.  Hob- 
son,  17  Cal.,  p.  424.  Instructions  deemed  necessary, 
either  from  the  course  of  the  argument  or  to  prevent 
injustice  because  not  offered  prior  to  argument,  may 
be  given  by  the  Court,  or  those  of  the  Court  alreaiy 
given  may  be  properly  explained. — People  vs.  Sears, 
18  Cal.,  p.  685.  Not  error  to  refuse  to  give  such  as  are 
already  given.— People  vs.  Kelly,  28  Cal.,  p.  423;  Peo- 
ple vs.  Strong,  30  Cal.,  p.  151.  Irrelevant  instructions 
may  be  refused  without  error. — People  vs.  Juarez,  28 
Cal.,  p.  380.  To  the  same  effect  as  to  others  refused  on 
a  point  already  instructed  on. — See  People  vs.  Williams, 
32  Cal.,  p.  280.  Unless  clearly  covered  by  those  given, 
an  instruction  on  the  part  of  the  defendant  should  not  be 
refused,  nor  should  a  District  Attorney  object  to  them. 
People  vs.  Lachanais,  32  Cal.,  p.  433;  see  note  to  Sec. 
1102,  ante,  and  Sec.  1093,  Subd.  6,  and  note,  and 
therein  of  oral  instructions. 


Jury  may 
decide  in 
Court  or 
retire  in 
custody  of 
officer. 
Oath  of 
officws. 


1 128.  (§  402.)  After  hearing  the  charge,  the  jury 
may  either  decide  in  Court  or  may  retire  for  delib- 
eration. If  they  do  not  agree  without  retiring,  an 
officer  must  be  sworn  to  keep  them  together  in 
some  private  and  convenient  place,  and  not  to  permit 
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any  person  to  &peak  to  or  communicate  with  them, 
nor  to  do  so  himself,  unless  by  order  of  the  Court,  or 
to  ask  them  whether  they  have  agreed  upon  a  verdict, 
and  to  jeturn  them  into  Court  when  they  have  so 
agreed,  or  when  ordered  by  the  Court. 

1129.  {§  403.)     When  a  defendant  who  has  riven  whon 

^  ^  ^  °  defendant 

bail  appears  for  trial,  the  Court  may,  in  its  discretion,  jn  bau^ 
at  any  time  after  his  appearance  for  trial,  order  him  hJ Say  be 
to  be  committed  to  the  custody  of  the  proper  officer  ®®™™*"®* 
of  the  county,  to  abide  the  judgment  or  further  order 
of  the  Court,  and  he  must  be  committed  and  held  in 
custody  accordingly. 

NoT£. — And  this  may  be  done,  notwithstanding  bail 
may  have  been  taken,  or  directed  to  be  taken,  by  the 
Supreme  Court,  or  a  Justice  thereof.  This  note  is  suf^- 
ge&ted  by  the  recent  Tip  McLaughlin  case,  in  the  Sixth 
District  Court,  for  Sacramento  County.  It  would  seem 
to  be  the  proper  course  to  pursue  in  all  cases  where 
there  is  affixed  a  capital  punishment  to  the  crime  for 
which  the  defendant  is  about  to  be  tried.  It  would 
appear  strange  for  a  defendant  to  be  able,  by  the  for- 
feiture of  bail,  to  avoid  the  extreme  penalty  of  the  law. 
If  payment  of  the  bail  bond  would  suffice,  the  very  rich 
might  never  be  punished. 

1130.  If  the  District  Attorney  fails  to  attend  at  if  District 

1  -    1      -I        i^  .  1  Attorney 

the  trial,  the  Court  must  appoint  some  attorney  at  law  ^aii*  ^ 
to  perform  the  duties  of  the  District  Attorney  on  such  ap^n?.*' 
trial. 

NoTH.— stats.  1851,  p.  187,  Sec.  5. 


CHAPTER  in. 


CONDUCT   OF   THE   JURY   AFTER    THE   CAUSE    IS    SUBMITTED 

TO    THEM.    . 


SxcTXON  1135i  Soom  and  acoommodations  for  the  jury  after  retire* 

ment,  how  provided. 

1136.  Accommodations  for  jury  when  kept  toother. 

1137.  What  papers  the  juiy  may  take  with  them. 
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Room  and 
accommo* 
dationi*  for 
the  jury 
after  retire- 
ment, how 
provided* 


Aecouimo- 
dationn  for 
jury  when 
Kept 
together. 


What 
papers  the 
jury  may 
take  with 
them. 


Section  1138.  If  after  retirement  may  return  into  Court  for  informa- 
tion. 

1139.  If  juror  after  retirement  become  sick,  etc.,  jury  to  be 

discharg^ed. 

1140.  Not  to  be  di«;char^ed  for  any  otber  cause,  unless  there 

is  no  rea;$onable  probability  that  they  can  a^^ree. 

1141.  When  jury  discharged  or  prevented  from  giving  a 

veidict,  cause  to  be  again  tried. 

1142.  Court  may  adjourn  during  absence  of  jury,  but  deemed 

open  for  all  purposes  connected  with  cause. 

1143.  Final  adjournment  discharges  jury. 

1135.  (§  404.)  A  room  must  be  provided  by  the 
Supervisors  of  each  county  for  the  use  of  the  jury, 
upon  their  retirement  for  deliberation,  with  suitable 
furniture,  fuel,  Hghts,  and  stationery.  If  the  Super- 
visors neglect,  the  Court  may  order  the  Sheriff  to  do 
so,  and  the  expenses  incurred  by  him  in  carrying  the 
order  into  effect,  when  certified  by  the  Court,  are  a 
county  charge. 

Note.— See  "  Other  county  charges,"  Political  Code 
Cul.,  Sec.  4344,  Subd.  3. 

11 36.  (§  405.)  While  the  jury  are  kept  together, 
either  during  the  progress  of  the  trial  or  after  their 
retirement  for  deliberation,  they  must  be  provided  by 
the  Sheriff,  at  the  expense  of  the  county,  with  suitable 
and  sufiicient  food  and  lodging. 

1137.  (§§  406,  407.)  Upon  retiring  for  delibera- 
tion, the  jury  may  take  with  them  all  papers  (except 
depositions)  which  have  been  received  as  evidence  in 
the  cause,  or  copies  of  such  public  records  or  private 
documents  given  in  evidence  as  ought  not,  in  the 
opinion  of  the  Court,  to  be  taken  from  the  person 
having  them  in  possession.  They  may  also  take  with 
them  the  written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by 
themselves  or  any  of  them,  but  none  taken  by  any 
other  person. 

Note. — It  heretofore  rested  in  the  discretion  of  the 
Court  to  permit  the  jury  to  take  the  instructions  with 
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them  to  the  jury  room.  It  was  frequently  cause  for 
their  return  to  inquire  in  regard  to  the  instructions; 
hence  the  necessity  and  propriety  of  the  change.  . 

1138.  (§408.)     After  the  jury  have   retired  for  if  after      //.-.  ' 

^^  ^  ^      ^  retirement  CaA^^    ^ 

deliberation,  if  there  is  any  disagreement  between  jJJ^cJJrt"  j  ^  1 
them  as  to  the  testimony,  or  if  they  desire  to  be  JSaUoST 
informed  on  any  point  of  law  arising  in  the  cause,  they 
must  require  the  officer  to  conduct  them  into  Court. 
Upon  being  brought  into  Court,  the  information 
required  must  be  given  in  the  presence  of,  or  after 
notice  to,  the  District  Attorney  and  the  defendant  or 
his  counsel. 

Note. — The  defendant  in  cases  of  felony  should  he 
present  on  all  such  occasions,  and  his  attorney  should 
be  present  or  have  notice  to  appear.  The  notice  should 
also  be  given  in  cases  of  misdemeanor. — See  Sec.  1148, 
and  note  to  Sec.  1181,  post,  Subd.  1.  It  is  a  fatal  error 
for  a  jury  to  return  into  Court  and  receive  instructions 
in  the  absence  of  defendant's  attorney,  or  without  proof 
.of  notice  to  him  of  their  return,  when  they  have 
retired,  under  instructions  of  the  Court,  to  deliberate 
,  upon  their  verdict, — People  vs.  Trim,  37  Cal.,  p.  274.        mS 

And  this  is  so  though  the  defendant  was  present  in 
person. — ^Id. 

1 139.  (S  409.)    If,  after  the  retirement  of  the  jury,  if  juror 
one  of  them  be  taken  so  sick  as  to  prevent  the  con-  retirement 

^  become 

tiuuance  of  his  duty,  or  any  other  accident  or  cause  'u°,^'|J^*i;e 
occur  to  prevent  their  being  kept  for  deliberation,  the  ^"«***'^«®<** 
jury  may  be  discharged. 

1 140.  (§  410.)     Except  as  provided  in  the  last  sec-  Not  to  be 

,  * ,  _  discharged 

tion,  the  jury  cannot  be  discharged  after  the  cause  is  *^r  J°y 
submitted  to  them  until  they  have  agreed  upon  their  5*^JJ^ 
verdict  and  rendered  it  in  open  Court,  unless  by  con-  roasonabie 
sent' of  both  parties,  entered  upon  the  minutes,  or  un-  that  they 

can  ai^ee. 

less,  at  the  expiration  of  such  time  as  the  Court  may 
deem  proper,  it  satisfiictorily  appears  that  there  is  no 
reasonable  probability  that  the  jury  can  agree. 

Note. — Under  the  ruling  of  the  Supreme  Court  in 
the  case  of  The  People  vs.  Wehh,  38  Cal.,  p.  467,  it 
was  claimed  in  The  People  vs.  Tip,  McLaughlin,  on 
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habeas  corpus  (not  yet  published,  but  decided  in  the 
year  1871),  that  a  discharge  of  the  jury  against  the 
objection  of  the  defendant  operated  as  an  acquittal; 
but  the  Supreme  Court  did  not  so  hold.  They,  how- 
ever, admitted  the  defendant  to  bail,  and  subsequently 
the  Court  below,  on  the  oonyiction  of  the  defendant, 
declined  to  commit  him  because  the  Supreme  Court 
hnd  admitted  him  to  bail,  -This  latter  act  was  cer- 
tainly error. 

When  jurv       1141.     (§  411.)     In  all  cases  where  a  jury  are  dis- 

y'nted        charged,  or  prevoi  ted  from  giving  a  verdict  by  reason 

2^?r&l°*  ^^  ^^  accident  or  other  cause,  except  where  the  defend- 

jjain  tried,  ant  is   discharged  from   the   indictment  during  the 

progress  of  the  trial  or  after  the  cause  is  submitted  to 

them,  the  cause  may  be  again  tried  at  the  same  or 

another  term. 

Note. — See  note  to  Sec.  1181,  post. 

Court  may        1142.     (§  412.)     While  the  jury  are  absent  the 
during        Court  may  adjourn  from  time  to  time,  as  to  other  busi- 

absenceof  j        d  t 

cTeMned*      ^®®^>  ^^*  ^*  must  ncveiliheless  be  open  for  every  pur- 
purpo%*^^  pose  connected  with  the  cause  submitted  to  th^  jury 

connected  ..,  i»x»  j  t         jt       •  •%*      t  j 

with  cause.  Until  a  vcrdict  IS  rendered  or  the  jury  discharged. 
Final  ad-         1 143.     (§  413.)     A  final  adjournment  of  the  Court 

journment       ,.      ,  \       . 

discharges    discharges  the  jury. 


CHAPTER  IV. 

THE   VERDICT. 


Section  1147.  Return  of  jury. 

1148.  Appearance  of  defendant. 

1149.  Manner  of  takinp^  verdict.  • 

1150.  Verdict  may  be  general  or  special. 

1151.  General  yerdict. 

1152.  Special  verdict. 

1153.  Special  verdict,  how  rendered. 
1164.  Form  of  Bpecial  verdict. 

1155.  Judgment  on  fitp«>c'ial  verdict. 

1156.  When  special  verdict  defective,  new  trial  to  be  ordered. 

1157.  Jaiy  to  find  degree  of  crime. 
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Bmonov  11 58.  Jury  may  find  upop  charge  of  previous  conyiction. 

1159.  Jury  may  convict  of  lesser  offense,  or  of  attempt. 

1160.  Verdict  as  to  some  defendants,  and  another  trial  as  to 

others. 
*  1161.  In  what  cases  Court  may  direct  a  reconsideration  of 

the  verdict. 
1162.  When  judgment  may  be  given  on  informal  verdic^ 
•    1163.  Polling  the  jury. 

1164.  Becording  the  verdict. 

1165.  Defendant,  when  to  be  discharged  or  detained  after 

acquittal. 

1166.  Proceedings  upon  general  verdict  of  conviction  or  a 

special  verdict. 

1147.  (§  414.)    When  the  jury  have  agreed  upon  Return  of 
their  verdict  they  must  be  conducted  into  Court  by 

the  officer  having  them  in  charge.  Their  names  must 
then  be  called,  and  if  all  do  not  appear,  the  rest  must 
be  discharged  without  giving  a  verdict.  In  that  case 
the  action  may  be  again  tried  at  the  same,  or  another 
term. 

1 148.  (§  415.)    If  indicted  for  a  felony,  the  defend-  App^tr- 

aoco  of 

ant  must,  before  the  verdict  is  received,  appear  in  per-  defendant, 
son.     If  for  a  misdemeanor,  the  verdict  may  be  ren- 
dered in  his  absence. 

1149.  (§  416.)    When  the  jury  appear  they  must  Mannorof 
be  asked  by  the  Court,  op  Clerk,  whether  they  have  verdict 
agreed  upon  their  verdict,  and  if  the  foreman  answers 

in  the  affirmative,  they  must,  on  being  required,  de- 
clare the  same. 

1 150.  (§  417.)     The  jury  may  repder  a  general  Verdict 

•  may  be 

verdict,  or,  when  they  are  in  doubt  as  to  the  legal  general  or 

special. 

effect  of  the  fiicts  proved,  they  may,  except  upon  an 
indictment  for  libel,  find  a  special  verdict. 

1151.  (§  418.)    A  general  verdict  upon  a  plea  of  General     OCl-tt  *L 
not  guilty  is  either  "guilty"  or  "not  guilty,"  which 
imports  a  conviction  or  acquittal  of  the  offense  charged 
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in  the  indictment.  Upon  a  plea  of  a  former  conviction 
or  acquittal  of  the  same  offense,  it  is  either  "  for  the 
people  "  or  "for  the  defendant." 

NoTK. — If  a  general  verdict  of  guilty  is  rendered^  it 
is  a  conviction  on  every  material  allegation  charged  in 
•  the  indictment,  and  if  the  indictment  is  for  murder,  so 

is  the  verdict;  but  if  the  jury  intend  a  conviction  of  a 
lesser  offense  than  the  principal  offense  charged  bat 
necessarily  included  in  it,  the  offense  of  which  the  juiy 
so  intended  to  find  the  defendant  guilty  must  be  speci- 
^  fled.— People  vs-  Mai'ch,  6  Cal.,  p.  543.    On  an  indict- 

^  ment  for  murder,  the  verdict  must  specify  whether  it  is 

of  the  first  or  second  degree,  and  if  it  does  not  the  Court 
ought  to  order  the  jury  to  make  the  specific  finding.— 
People  vs.  Marquis,  15  Cal.,  p. '38.  A  recommendation 
to  mercy  is  improperly  stated  in  the  verdict,  as  it  is 
addressed  to  the  Court;  but  being  no  part  of  the  ver- 
dict does  not  vitiate  it,  and  it  is  not  error  for  the  Court 
to  direct  the  verdict,  without  the  recommendation,  to 
be  recorded. — People  vs.  Lee,  17  Cal.,  p.  16.  It  is  the 
duty  of  the  jury  to  determine  the  degree  of  guilt,  and, 
though  the  indictment  charge  murder  in  the  second 
degn^e,  it  was  held  that  the  jury  might  find  a  verdict 
of  guilty  of  murder  in  the  first  degree. — People  vs. 
Nichol,  34  Cal.,  p.  211.  Under  an  indictment  for  ^'an 
assault  with  intent  to  commit  murder,"  a  verdict  of  the 
jury  **  guilty  of  an  assault  with  intent  to  do  bodily 
injury,"  is  a  conviction  of  a  simple  assault  only.— 
People  vs.  Vanard,  0  Cal.,  p.  562;  but  see  People  vs. 
English,  30  Cal.,  p.  214,  where  it  was  held  that  a  judg- 
ment for  a  felony  vfas  sustained  by  such  a  verdict,  with 
the  addition  in  the  verdict  that  the  assault  was  ^*  with  a 
deadly  weapon."  Verdict  does  not  cure  the  defects  of 
an  indictment. — People  vs.  Wallace,  9  Cal.,  p.  30.  A 
verdict  is  conclusive  as  to  the  venuo  having  been  proved 
when  it  reads  "  guilty  as  charged  in  the  indictment," 
and  the  indictment  charges  the  place. — People  vs. 
Magal  lones,  15  Cal . ,  p.  426.  Verdict  acquitting  defend- 
ant of  forging  and  uttering  indorsement  on  an  instru- 
ment is  not  an  estoppel  upon  any  matter  cUiunde,-^ 
People  vs.  Frank,  28  Cal.,  p.  507.  To  find  one  guil^ 
who  is  not  named  in  the  indictment  is  finding  the  one 
named  not  guilty. — People  vs.  Ah  Ye,  81  Cal.,  p.  451. 
But  entitling  the  cause  in  the  case  as  originally  named 
in  the  indictment,  when  the  true,  named  was  discovered 
and  used  on  the  trial,  is  not  vital  error,  and  judgment 
is  sustained  against  the  true  defendant. — People  vs.  Ah 
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Kim,  34  Cal.f  p.  189.  If  defendant  is  not  present  when 
verdict  is  rendered,  but  enters  immediately  after  it,  and 
before  the  jury  is  discharged,  unless  his  rights  are 
prejudiced  it  will  not  be  held  to  be  vital  error. — People 
vs.  Miller,  83  Cal.,  p.  99. 

1 152.  (§  419.)     A  special  verdict  is  that  by  which  Special 
the  jury  find  the  facts  only,  leaving  the  judgment  to 

the  Court.  It  must  present  the  conclusions  of  feet  as 
established  by  the  evidence,  and  not  the  evidence  to 
prove  them,  and  these  conclusions  of  fact  must  be  so 
presented  as  that  nothing  remains  to  the  Court  but  to 
draw  conclusions  of  law  upon  them. 

Note. — A  Court  may  not  direct  a  jury  to  find  a  cer- 
tain verdict,  either*  special  or  general,  but  may,  on 
request,  instruct  them  as  to  their  right  to  find  either. — 
People  vs.  Antonio,  27  Cal.,  p.  401. 

1153.  (§420.)     The  special  verdict  must  be  re-  Special 

-,  ,  •   •  -L         1  .  .         ,     .  verdict, 

duced  to  writing  by  the   jury,  or  m  their  presence  how 
entered  upon  the  minutes  of  the  Court,  read  to  the 
jury  and   agreed  to   by  them,  before  they  are  dis- 
charged. 

Note.— See  note  to  Sec.  1151,  ante,  and  1181,  post, 
and  notes. 

1154.  (§421.)     The  special  verdict  need  not  be  Form  of 

special 

in  any  particular  form,  but  is  sufficient  if  it  present  verdict 
intelligibly  the  facts  found  by  the  jury. 

1155.  (§422.)     The  Court  must  give  judgment  judgment 
upon  the  special  verdict  as  follows:  vercUct. 

1.  If  the  plea  is  not  guilty,  and  the  fitct^  prove  the 
defendant  guilty  of  the  oftense  charged  in  the  indict- 
ment, or  of  any  other  offense  of  which  he  could  be 
convicted  under  that  indictment,  judgment  must  be 
given  accordingly.  But  if  otherwise,  judgment  of 
acquittal  must  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of 
the  same  offense,  the  Court  must  give  judgment  of 
acquittal  or  conviction,  as  the  facts  prove  or  feil  to 
prove  the  former  conviction  or  acquittal. 
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Note. — Siibd.  1. — See  note  to  Sec.  1151,  ante,  and 
cases  there  cited.  See,  also,  note  to  Sec.  1016,  ante, 
Subd.  2,  and  eases  there  cited.  A  defendant  may  be 
found  guilty  of  any  offense  necessarily  included  within 
that  charged  in  the  indictment.  As  an  example,  man- 
slaughter in  an  indictment  for  murder. — People  vs. 
English,  SO  Cal.,  p.  214.  See  cases  cited  elsewhere  in  the 
preceding  chapter,  and  note  to  See.  1102,  ante.  Of  an 
assault  with  a  deadly  weapon  with  the  intent  to  do 
great  bodily  harm,  under  an  indictment  for  an  assault 
with  a  deadly  weapon  with  intent  to  do  murder. — ^Peo- 
ple vs.  Congleton,  July  Term,  1872  (No.  3882);  People 
vs.  Jacobs,  29  Cal.,  p;  579;  People  vs.  Davidson,  5 
Cal.,  p.  138;  Ex  Parte  Ah  Cha,  40  id.,  p.  426;  People 
vs.  Vanaid,  6  Cal.,  p.  562;  People  vs.  English,  80  Cal., 
p.  214.  A  verdict  "  guilty  of  an  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm  on  the  person  of 
A.  F.  Murphy,'^  is  equivalent  to  the  language  of  the 
statute,  *^  assault  with  a  deadly  weapon  *  *  *  with 
intent  to  inflict  on  the  person  of  another  a  bodily. in- 
jury.**—Sees.  217,  220,  ante  (old  J  50).  "  To  do  bodily 
harm  upon  the  person  of  another,'*  is  certainly  to  **  ia- 
flict  upon  the  person  of  another  a  bodily  injury."  The 
modes  of  expression  are  of  the  same  import. — People 
vs.  Congleton,  July  Term,  1872  (No.  3382). 

Subd.  2.— See  Sec.  1016,  ante,  Subd.  3  and  notei 
with  cases  there  cited. 

When  1166.     (§  428.)     If  the  jury  do  not,  in  a  special 

speoial  . 

verdict        verdict,  pronounce  affirmatively  or  negatively  on  the 
new^triai     fJBiQta  necessary  to  enable  the  Court  to  give  judgment, 
ordered.       ^^  j£  ^^xej  find  the  evidence  of  facts  merely,  and  not 
the  conclusions  of  &.ct,  from  the  evidence,  as  estab- 
lished to  their  satisfaction,  the  Couii;  must  order  a  new 
trial. 

Jury  to  And       1157.     Whenever  a  crime  is  distinguished  into  de- 
crimen         grccs,  the  jury,  if  they  convict  the  defendant,  must 
find  the  degree  of  the  crime  of  vrhich  he  is  guilty. 

Note.— Stats.  1856,  p.  219,  Sec.  2.  In  The  People 
vs.  Campbell,  October  Term,  1870  (40  Cal.,  p.  137),  the 
Court  say:  "  On  the  trial  the  juiy  rendered  a  verdict 
finding  him  guilty*  of  the  crime  charged  in  the  indict^ 
ment,"  and  recommended  him  to  the  mercy  of  the 
Court,  but  did  not  specify  the  degree  of  murder  of 
whioh  they  found  him  guilty.    The  defendant  moved 
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an  arrest  of  judgement,  on  the  f^und  that  the  verdict 
was  insufficient,  on  account  of  its  omission  to  specify 
the  degree  of  murder.  **  I  think,'*  says  Justice  Tem- 
ple, "  that  the  ohjection  was  well  taken,  and  that  the 
Court  should  have  set  aside  the  verdict.''  Justice 
Crockett  rendered  a  supplemental  opinion,  in  which 
all  concurred,  and  say  the  true  rule  is  laid  down  in 
People  vs.  Schwartz,  32  Cal.,  p.  160. 

DiKFERKNT  C0UST8.— Prosecution  cannot  be  required 
to  select  which  of  several  counts,  charginj^  the  same 
crime,  the  defendant  shall  be  tried  upon. — People  vs. 
Shotwell,  27  Cal.,  p.  394.  Where  burglary  and  lar- 
ceny are  commingled  in  an  indictment,  and  a  trial  is 
had  for  burglary,  without  demurrer,  it  would  be  error 
to  instruct  the  jury  that  they  might  find  the  defendant 
guilty  of  larceny. — People  vs.  Gamett,  29  Cal.,  p.  622. 

1 158.  Whenever  the  fact  of  a  previous  conviction  Jnry  may  /^i       3 

find  Qpoa  CX  ^^    * 

is  charged  in  an  indictment,  the  jury,  if  they  find  a  charge  of        ^n  a 
verdict  of  guilty,  raust  also  find  whether  or  not  the  «>nvic^o"- 
defendant  had  suffered  such  previous  conviction. 

Note.— This  is  made  necessary  by  Sees.  666,  667, 
ante,  puni^^hing  second  offenses  more  severely  than  the 
first.  « 

1159.  (§  424.)     The  jury  may  find  the  defendant  Jury  may 

•'  •^  convict  of 

guilty  of  any  offense,  the  commission  of  which  is  ^^«>^ 
necessarily  included  in  that  with  which  he  is  charged  ®^  attempt, 
in  the  indictment,  or  of  an  attempt  to  commit  the 
offense. 

Note. — See  note  to  Sec.  1155,  ante,  and  note  to  Subd. 
1  thereof;  also,  Sec.  1157,  and  note,  ante. 

1160.  (§425.)     On  an  indictment  against  several,  Verdict  as 

•<••!•  T  11      1  to  some 

if  the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  defendants, 
may  render  a  verdict  as  to  those  in  regai-d  to  whom  JSJi^'^t^ 
they  do  agree,  on  which  a  judgment  must  be  entered  ®"'*^ 
accordingly,  and  the  case  as  to .  the   others  may  be 
tried  by  another  jury, 

1161.  (§§  426,  427.)     When  there  is  a  verdict  of  in  what 
conviction,  in  which  it  appears  to  the  Court  that  the  maydirMt 

a  roconsid- 

jury  have  mistaken  the  law,  the  Court  may  explain  ?J*^***'*^L 
the  reason  for  that  opinion  and  direct  the  jury  to  recon- 
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aider  their  verdict,  and  if,  after  the  reconsideration, 
they  return  the  same  verdict,  it' must  be  entered;  but 
when  there  is  a  verdict  of  acquittal,  the  Court  cannot 
require  the  jury  to  reconsider  it.  If  the  jury  render 
a  verdict  which  is  neither  general  nor  special,  the 
Court  may  direct  them  to  reconsider  it,  and  it  cannot 
be  recorded  until  it  is  rendered  in  some  fonn  from 
which  it  can  be  clearly  understood  that  the  intent  of 
the  jury  is  either  to  render  a  geuei'al  verdict  or  to  find 
the  facts  specially  and  to  leave  the  judgment  to  the 
Court. 

Note. — Sec  note  to  Sec.  1151,  ante,  and  cases  there 
cited. 

When  1162.     (§  428.)     If  the  jury  persist  in  finding  an 

may  bo       informal  verdict,  from  which,  however,  it  can  be  clearly 

fiven  on  ?  >  >  j 

Terdiot^  Understood  that  their  intention  is  to  find- in  favor  of 
the  defendant  upon  the  issue,  it  must  be  entered  in  the 
terms  in  which  it  is  found,  and  the  Couit  must  give 
judgment  of  acquittal.  But  no  judgment  of  convic- 
tion can  be  given  unless  the  jury  expressly  find  against 
the  defendant  upon  the  issue,  or  judgment  is  given 
against  him  on  a  special  verdict. 

Polling  the  1163.  (§  429.)  When  a  verdict  is  rendered,  and 
befoKe  it  is  recorded,  the  jury  may  be  polled,  at  the 
request  of  either  party,  in  which  case  they  must  be 
severally  asked  whether  it  is  their  verdict,  and  if  any 
one  answer  in  the  negative,  the  jury  must  be  sent  out 
for  fui'ther  deliberation. 


the  vordict. 


Recording  1164.  (§430.)  When  the  verdict  given  is  such 
as  the  Court  may  receive,  the  Clerk  must  immediately 
record  it  in  full  upon  the  minutes,  read  it  to  the  jury, 
and  inquire  of  them  whether  it  is  their  veixlict.  If 
any  juror  disagree,  the  £ict  must  be  entered  upon  the 
minutes  and  the  jury  again  sent  out;  but  if  no  disa- 
greement is  expressed,  the  verdict  is  complete,  and 
the  jiiry  must  be  discharged  from  the  case. 
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1165.  (§431.)     If  judgment  of  acquittal  is  given  Defendant, 
on  a  ffeneral  verdict,  and  the  defendant  is  not  detained  diacharjred 

o  '  or  detAined 

for  any  other  legal  cause,  he  must  be  discharged  as  H^Tuittai. 
soon  as  the  judgment  is  given,  except  where  the 
acquittal  is  because  of  a  variance  between  the  proof 
and  the  indictment,  which  may  be  obviated  by  a  new 
indictment,  the  Court  may  order  his  detention,  to  the 
end  thftt  a  new  indictment  may  be  preferred,  in  the 
same  manner  and  with  like  effect  as  provided  in  Sec- 
tion 1117. 

Note.— Where  the  variance  is  of  such  a  character 
that  a  conviction  is  impossible,  the  defendant  has  not 
been  iu  "jeopardy,"  and  may  be  tried  again. — People 
vs.  McNealey,  17  Cal.,  p.  332.  See  as  to  variance,  Peo- 
ple vs.  Frank,  28  Cal.,  p.  507;  People  vs.  "Wilson,  9 
Cal.,  p.  259;  People  vs.  Hughes,  29  Cal.,  p.  257. 

1166.  (§432.)     If  a  general  verdict  is  rendered  Prooeed- 
against  the  defendant,  or  a  special  verdict  is  given,  he  |JJ2[*t^Qf 
must  be  remanded,  if  in  custody,  or  if  on  bail  he  may  orYgp^f^i 
be  committed  to  the  proper  officer  of  the  county  to  ^•^®*' 
await  the  judgment  of  the  Coui't  upon  the  verdict. 
When  committed  his  bail  is  exonerated,  or  if  money 

is  deposited  instead  of  bail  it  must  be  refunded  to  the 
defendant. 

NoTi.— stats.  1851,  p.  212.        ^  -  y 

CHAPTER  V. 

BILLS    OF   EXCEPTION. 

Section  1170.  In  what  cases.  « 

1171.  When  to  be  settled  and  signed. 

1172.  Exceptions  not  taken  on  the  trial,  but  which  may  be 

taken  by  both  parties. 

1173.  Exceptions  not  taken  on 'the  trial,  but  which  may  be 

taken  by  the  defendant. 

1174.  Exceptions  mentioned  in  two  preceding  sections,  how 

and  when  settled. 

1175.  What  bill  of  exceptions  is  to  contain. 

1176.  Written  charges  need  not  be  ex<^eptcd  to. 
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fi       \  igwfcrt  1170.     (§433.)     On  the   trial  of  an  indictment, 

^^"^^  exceptions  may  be  taken  by  the  defendant  to  a  decis* 

/t>  /  ^  ion  of  the  Court  upon  a  matter  of  law,  in  any  of  the 

following  cases: 

1.  In  disallowing  a  challenge  to  the  panel  of  the 
jury,  or  to  an  individual  juror,  for  implied  bias; 

2.  In  admitting  or  rejecting  witnesses  or  testimony^ 
or  in  charging  the  triers  on  the  trial  of  a  challenge  to 
a  juror  for  actual  bias; 

8.  In  admitting  or  rejecting  witnesses  or  testimony^ 
or  in  deciding  any  question  of  law  not  a  matter  of  ^s- 
cretion,  or  in  charging  or  instructing  the  jury  upon 
the  law  on  the  trial  of  the  issue. 

Note.— ^M.  1.— See   Sees.  1055-1088,  ante,  and 
notes;  particularly  Sees.  1055  and  1074,  and  notes. 
Sum,  2.— See  Sees.  1078,  107d,  and  1102,  ante,  and 

ft 

notes. 

S».hd,  a.—See  Sees.  1102,  1093,  Subd.  6;  Sec.  1127, 
ante,  and  notes. 

Qeneraily.~See  Sec.  1068,  ante,  and  note. 


a 


When  to  be  1171.  (§434.)  A  bill  Containing  the  exceptions 
i^  -^  signed.*"  must  be  settled  and  signed  by  the  Judge,  and  filed 
I'l^  H  vA^  the  Clerk  within  ten  days  after  the  trial  of  the 

cause,  unless  further  time  is  granted  by  the  Judge  or 

by  a  Justice  of  the  Supreme  Court. 

Note. — This  section  declared  directory  in  People  ts. 
Lee,  14  Gal.,  p.  510.  The  defendant  should  prepare  and 
tender  the  bill  of  exceptions  within  the  ten  days,  or  such 
additional  time  as  may  be  allowed  by  proper  authority. 
If  a  failure  to  do  so  is  made,  excuses  therefor  will  be 
heard)  and  the  bill  may  then  be  signed. — Id. 

Exceptions       1172.     Exceptions  may  be  taken  by  either  party 
batwhf*h '  ^  ^  decision  of  the  Court  or  Judge  upon  a  matter  of 

may  bo  1o\xt* 

taken  by        **^  • 

parties.  1.  In  granting  oi*  reflising   a  motion  in  arrest  of 

judgment; 

2.  In  granting  or  refusing-a  motion  for  a  new  trial; 
8.  In  making,  or  refusing  to  make,  an  order  after 


A  7^ 
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judgment^   affecting  the    substantial    rights   of  the 
parties. 

'NoT-R.—Subd,  1.— See  Sees.  1185-1188,  and  notes,  • 

post. 
Subd,  2.— See  Bees.  1179-1182,  post,  and  notes. 
Subd,  3. — See  Sec.  1237,  Subd.  3,  post,  and  note.. 

1173.  Exceptions  may  be  taken  by  the  defendant  Exceptions 

SOI  UklkOI] 

to  a  decision  of  the  Court  upon  a  matter  of  law:  but  w\?oh^* 

1.  In  refusing  to  gi-ant  a  motion  for  a  change  of  the  SSen  by 

place  of  trial;  defendant 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the 
defendant. 

Ncns. — Subd.  1. — See  note  to  Sec.  1034,  ante. 
Subd.  2. — See  note  to  Sec.  1052,  ante. 

1174.  A  bill  containing  the  exceptions  mentioned  Exceptions  ^^^  0 
in  the  last  two  sections  must  be  settled  by  the  Judge,  *°^in- 
and  filed  with  the  Clerk  of  the  <>>uit  within  ten  days  |^^°,^*d 
after  the  making  of  the  order  or  ruling  complained  of.  wttled. 

NoTK. — This  section  declared  directory  in  People  vs. 
White,  34  Cal.,  p.  183.  If  the  Judge  cannot  be  found, 
the  bill  of  exceptions  or  statement  may  be  delivered  to 
the  Clerk  of  the  proper  Court  for  the  Judge,  ^'ho  must 
note  the  date  of  their  receipt  thereon. — People  vs.  Lee, 
14  Cal.,  p.  510. 

1175.  (§§  436,  487.)     A  bill  of  exceptions  must  wbatwii 

^  '  '  '  of  excep- 

contain  so  much  of  the  evidence  only  as  is  necessary  JlJ^uJ**® 
to  present  the  questions  of  law  upon  which  the  excep- 
tions were  taken;  and  the*  Judge  must,  upon  the 
settlement  of  the  bill,  whether  agreed  to  by  the 
parties  or  not,  strike  out  all  other  matters  contained 
therein. 

Note.— The  praclice  of  allowing  the  Reporter's  notes 
as  a  whole,  to  come  to  the  Supreme  Court  as  a  state- 
ment, on  motion  for  a  new  trial,  or  on  appeal,  has 
been  frequently,  and  very  properly,  reprimanded  by 
the  Supreme  Cou't,  Judges  of  the  Courts  below  should 
not  iodulge  aUorneys,  or  themselves,  in  this  practice.  ^ 

1176.  (§438.)     When  written. charges  have  been  ^Jj?*®°^^ 
presented)  given,  or  refused,  or  when  the  charges  have  ^p*i^to. 
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Same.  been  taken  down  by  the  Reporter,  the  questions  pre- 
sented in  such  charges  need  not  be  excepted  to  or 
embodied  in  a  bill  of  exceptions,  but  the  written 
charges  or  the  report,  with  the  indorsements  showing 
the  action  of  the  Court,  form  part  of  the  record,  and 
any  eiTor  in  the  decision  of  the  Court  thereon  may  be 
taken  advantage  of  on  appeal,  in  like  manner  as  if 
presented  in  a  bill  of  exceptions. 

Note.— It  is  evident  that  Sees.  438  (Code  Sec.  n76) 
and  462  (Code  Sec.  1207}  refer  to  the  written  charges 
or  instructions  which  either  party  may  present  and  ask 
to  be  f^iven,in  accordance  with  Sees.  400  and  401  (Code 
Sec.  1127).  They  are  not  by  statute  made  a  part  of  the 
judgment  roll,  as  they  should  be,  for  this  Court,  of 
its  own  motion,  to  notice  error  in  them. — People  vs. 
Hart,  October  Term,  1872  (No.  3426).  But  see  Subd.  8 
of  Sec.  1207,  post,  and  note,  where  they  are  made  part 
of  the  judgment  VplI  by  the  Code. 

Bills  ok  Exception.— Rulings  upon  by  the  Cali- 
fornia Supreme  Court:  Where  there  was  exception 
shown  to  be  taken  to  the  exhibition  of  burglarious  tools 
only,  it  will  be  presumed  that  the  necessary  evidence 
was  shown  upon  which  to  base  such  introduction.— 
People  vs.  Winter,  29  Cal.,  p.  6o8.  Objections  to  the 
drawing  and  impaneling  the  jury  come  too  late  on  a 
motion  for  a  new  trial.  They  are  deemed  to  be  waived 
if  not  taken  at  the  proper  time. — People  vs.  Coffman, 
24  Cal.,  p.  230;  People  vs.  Fair,  January  Terra,  1872. 
In  order  to  entitle  errors  complained  of  to  review,  they 
must  be  set  out  in  a  settled  bill  of  exceptions,  properly 
signed.— People  vs.  Ferguson,  34  Cal.,  p.  309.  Jjt  is 
not  sufficient  simply  to  object  that  defendant  was  not 
present  at  times  when  acts  can  only  be  done  in  his 
presence;  he  must  prove  his  absence.  —  People  vs. 
Stuart,  4  Cal.,  p.  218. 


CHAPTER  VI. 


NEW   TRIALS. 


SIsCTiON  1179.  New  trial  defined. 

1180.  Its  eflfect. 

1181.  In  what  cases  it  may  be  granted. 

1182.  Application  for,  when  made. 
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1179.  (§  439.)     A  new  trial  is  a  reexamination  of  Nowtriu 

,  ^  '  defined. 

the  issue  in  the  same  Court,  before  another  jury,  after 
a  verdict  has  been  given. 

1180.  (§439.)  The  granting  of  a  new  trial  places  its  bSeeu  ^i^^^  -^ 
the  parties  in  the  same  position  as  if  no  trial  had  been  jV  1  ^ 
had-    All  the  testimony  must  be  produced  anew,  and 

the  former  verdict  cannot  be  used  or  referred  to  either 
in  evidence  or  in  argument. 

1181.  (§  440.)     When  a  verdict  has  been  rendered  in  what 

^  '  cases  it 

against  the  defendant,  the  Court  may,  upon  his  appli-  "^JJ^^ 
cation,  grant  a  new  trial,  in  the  following  cases  only: 

1.  When  the  trial  has  been  had  in  his  absence,  if 
the  indictment  is  for  a  felony; 

2.  When  the  jury  has  received  any  evidence  out  of 
Court  other  than  that  res<Wting  from  a  view  of  the 
premises; 

8.  When  the  jury  has  separated  without  leave  of  the 
Court,  after  retiring  to  deliberate  upon  their  verdict, 
or  been  guilty  of  any  misconduct  by  which  a  fair  and 
due  consideration  of  the  case  has  been  prevented; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by 
any  means  other  than  a  fair  expression  of  opinion  on 
the  part  of  all  the  jurors; 

5.  When  the  Court  has  misdirected  the  juiy  in  a 
matter  of  law,  or  has  erred  in  the  decision  of  any  ques- 
tion of  law  arising  durifig  the  coui'se  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial. 
When  a  motion  for  a  new  trial  is  made  upon  the 
ground  of  newly  discovered  evidence,  the  defendant 
must  produce  at  the  hearing,  in  support  thereof,  the 
affidavits  of  the  witnesses  by  whom  such  evidence  is 
expected  to  be  given,  and  if  time  is  Required  by  the 
defendant  to  procure  such  affidavits,  the  Court  may 
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postpone  the  hearing  of  the  motion  for  such  length  of 
time  as,  nnder  all  the  circumstances  of  the  case,  may- 
seem  reasonable. 

NoTE.—Stats.  1868,  p.  158,  Sec.  iT.  The  case  of  The 
Pwjple  vs.  Pluramer,  9  Cal.,  p.  298,  which  held  "that 
an  objection  to  the  competency  of  a  juror  might  be  made 
by  Ihe  prisoner  for  the  first  time  after  verdict,"  waa 
overruled  in  People  vs.  Laura  D.  Fair,  January  Term, 
1872  (No.  2988).  When  the  statute  undertakes  to  enu- 
merate the  f^rounds  upon  which  the  judgement  may  be 
arrested,  the  intention  to  exclude  all  others  is  apparent. 
Id.;  see,  aUo,  People  vs.  Cofiman,  24  Cat.,  p.  230. 

iStibd.  1. — Defendant  must  .«^how  his  absence. — ^Peo- 
ple vs.  Stuart,  4  Cal.,  p.  218;  People  vs.  Trim,  37  Cal., 
p.  274.  In  the  latter  ca^e  it  was  held  to  be  fatal  error. 
,  Subd,  2. — If  witness  had  spoken  to  juror,  when  out 
of  Court  to  view  the  premises,  on  the  sutyectof  the  case, 
it  would  have  been  error, — See  note  to  Sec.  1102,  ante. 
Where  the  ca.<e  of  a  witness  conversing  with  one  or 
more  jurors  on  th9  facts  of  the  case,  when  out  of  Court 
to  view  the  prcmis^js,  considered. — People  vs.  Voll, 
April  Term,  1872  (No.  2596.) 

Subd',  3. — To  separate,  so  that  a  juror  may  be  im- 
properly influenced,  unless  under  permission  of  the 
Court,  is  error. — People  vs.  Backus,  5  Cal.,  p.  275, 
Defendant's  counsel  consenting  does  not  authorize  it- 
Id.  It  is  not  ground,  under  this  subdivision,  for  setting 
aside  a  verdict,  thnt  jurors  liftcKl  up  a  fainting  witness 
and  retired  with  her,  the  Deputy  Sheriff  being  with 
them. — People  vs.  Lee,  17  Cal.,  p.  70,  Nor  is  sepa- 
rating for  a  very  short  time  and  going  to  a  privy, 
under  care  of  a  Deputy  Sheriff,  and  not  conversing, 
good  cause  or  ground  under  this  subdivision. — People 
vs.  Bonney,  19  Cal.,  p^  426.  In  this  case  the  rule  in 
the  case  of  Backus,  supra,  is  said  to  be  stated  very 
strongly.  *  In  People  vs.  Boggs,  20  Cal.,  p.  432,  many 
trivial  circumstances — of  absence  from  the  jury  by 
Deputy  Sheriff,  some  one  speaking  to  jury  in  his 
absence,  but  it  not  appearing  of  what,  and  so  forth — was 
held  not  to  entitle  deiendHnt  to  new  trial.  These  occur- 
rences ought  to  show  that  a  substantial  or  material 
violation  of  defendant's  rights  either  had  happened  or 
that  an  opportunit}^  for  such  to  occur  had  been  permit- 
ted. If,  however,  there  is  a  direct  violation  of  a  rule  not 
to  separate,  it  is  such  an  irregularity  as  to  entitle  the  de- 
fendant to  a  new  trial,  unless  the  prosecution  show  that 
the  defendant  was  not  prqjudiced. — People  vs.  Branigan, 
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21  Cal.,  p.337;  8ee,aIso,  as  to  rebutting  the  presumption 
of  prejudice  to  defendant,  arising  from  the  unpermitted 
separaiion  of  the  jury,  People  vs.  Symond«,  22  Cal., 
p.  348.  Passing  remarks  are  not  supposed  to  be  of 
sufficient  import  to  grant  a  new  trial  therefor.— Brani- 
gan's  case,  supra.  Judgment  will  not  be  reversed 
because  the  jury  were  not  charged  by  the  Court,  as  pro- 
vided by  Sec.  1122,  ante,  unless  it  is  shown  that  defend- 
ant sustained  some  iivjury. — People  vs.  Colmere,  23 
Cal.,  p.  631.  Presumptions  are  in  favor  of  jurors  per- 
forming their  duty. — People  vs.  Williams^  24  Cal.,  p. 
31.  An  improper  discharge  of  a  jury  does  not  operate 
as  an  acquittal  of  the  defendant. — People  vs.  Shotwell, 
27  Cal.,  p.  294;  People  vs.  Tip  McLaughlin,  on  habeas 
corpus,  not  reported,  referred  to,  ante.  The  affidavit  of 
a  juror  that  his  own  verdict,  with  that  of  his  cojurymen, 
was  not  a  fair  expression  of  opinion,  does  not  success- 
fully impeach  the  verdict. — People  vs.  Wyman,  15  Ca!., 
p.  70.  Nor  will  such  affidavit,  disclosing  the  fact  that 
he  had  previously  formed  and  expressed  an  opinion 
before  the  trial,  justify  a  new  trial. — People  vs.  Baker, 
1  Cal.,  p.  403;  see,  also,  People  vs.  Laura  D.  Pair, 
January  Term,  1872  (No.  2988);  overruling  People  vs. 
Plummer,  9  Cal.,  p.  298.  In  the  Fair  case  it  is  held 
that  the  question  of  competency  of  the  juror  cannot  be 
raised  after  verdict  for  the  first  time. 

SubcL  4. — Affidavit  of  a  juror  cannot  impeach  his 
verdict  by  declaring  it  not  to  bo  a  fair  expression. — 
People  vs.  Wyman,  15  Cal.,  p.  70,  It  will  not  be  per- 
mitted to  be  shown  that  one  or  more  of  the  jurors 
agreed  to  the  veidict  under  the  impression  that  the 
Court,  and  not  the  law,  fixed  the  punishment. — People 
vs.  Lee,  17  Cal.,  p.  76,  For  decision  and  veVdict  arrived 
at  by  lot  or  chance,  see  Boyce  vs.  Cal.  Stage  Co.,  25 
Cal.,  p.  460. 

Subd.  5. — See  note  to  Sec.  1102,  ante,  on  this  point. 
Error  will  not  be  presumed  has  been  so  repeatedly  held 
it  is  only  necessary  to  refer  to  the  last  case  in  support  of 
this  rule. — People  vs.  McAuslin,  January  Term,  1872 
(No.  3021).  The  judgment  and  orders  below  will  not 
be  disturbed  here  unless  error  is  in  some  way  made  to 
appear. — Id.  On  the  ground  that  the  evidence  is  insuf- 
ficient to  justify,  if  a  new  trial  is  granted,  a  reversal 
can  only  be  had  on  showing  error,  '*  and  even  then  it 
would  probably  but  rarely  be  disturbed  here,"  for  the 
views  of  the  Court  below,  formed  as  they  are  on  per- 
flonal  observation  of  the  manner  and  general  demeanor  ^ 
of  the  witnesses,  are  entitled  to  the  utmost  considera- 


414  Penal  Codb. 

tion. — People  vs.  Woods,  January  Term,   1872  (No. 
3141). 

Subd,  6. — Insufficient  evidence  to  warrant  the  ver- 
dict.— See  People  vs.  Juan  San  Martin,  2  Cal.,  p.  484. 
Want  of  suififient  evidence  must  be  not  only  apparent, 
but  there  mui<t  be  such  strong  evidence  again&t  the  ver-, 
diet  as  to  produce  the  inference  that  it  was  rendered 
undor  the  influence  of  passion,  or  prejudice,  or  other 
bias. — People  V8.  Vance,  21  Cal.,  p.  400.  A  veidictin 
a  criminal  case  will  not  be  disturbed  or  interfered  with 
unless  there  is  such  want  of  evidence  against  or  pre- 
ponderance for  him  as  to  warrant  it. — People  vs.  Ah  • 
Loy,  10  Cal.,  p.  301.  Nor  will  an  appeal  be  considered 
from  an  order  on  motion  for  new  trial  unless  accom- 
panied with  a  bill  of  exceptions  or  statement,  settled 
and  certified.  A  long-hand  copy  of  a  short-hand 
report  of  the  notes  of  the  official  Reporter  was  not 
intended  to  be  such  statement  or  bill  of  exceptions.— 
See  on  this  subject,  People  vs.  Thompson,  28  Cal.,  p. 
218;  People  vs.  Martin,  32  Cal.,  p.  91;  People  vs.  Fer- 
guson, 34  Cal.,  p.  3ty;  People  vs.  Trim,  37  Cal.,  p.  274; 
People  vs.  Tetherow,  40  Cal.,  p.  286. 

Stibd.  7. — When  newly  discovered  evidence  is  the 
ground  of  the  motion,  and  set  out,  sufficient  of  the  cir- 
cumstances should  also  be  stated  to  show  its  materiality 
and  admissibility;  particularly  should  this  be  done 
when  the  evidence  is  of  exceptional  character. — People 
vs.  Voll,  April  Term,  1872  (No.  2596). 

Appiica-  1182.     (§  441.)     The  application  for  a  new  trial 

when  made  must  be  made  before  judgment. 


CHAPTER  VII. 

ARREST   OF   JUDGMENT. 

Skction  1185.  Motion  in  arrest  of  judgment  defined.    Upon  what 

defects  founded,  and  when  made. 

1186.  CoUFt  may  arrest  judgment  without  motion. 

1187.  Effect  of  arresting  Judgment. 

1188.  Defendant,  when  to  be  held  or  discharged. 

Motion  in         1185.     (§§  442,  444.)    A  motion  in  arrest  of  judg- 

ja^n|nt     ment  is  aji  application  on  the  part  of  the  defendant 

that  no  judgment  be  rendered  on  a  plea  or  verdict  of 
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guilty,  or  on  a  verdict  against  the  defendant,  on  a  Upon  what 

QOIOCLS 

plea  of  a  former  conviction  or  acquittal.     It  may  be  JjJJf^®^' 
founded  on  any  of  the  defects  in  the  indictment  men-  ^^^^  ™*^® 
tioned  in  Section^  1004,  unless  the  objection  to  the 
indictment  has  been  waived  by  a  failure  to  demur, 
and  must  be  made  before  or  at  the  time  the  defendant 
is  called  for  judgment. 

Note. — People  vs.  Shotwelli  27  Cal.,  p.  403.    Motion 
in  an'est  of  judgment,  based,  as  in  this  section  pro- 
•  vided,  on  the  defects  of  the  indictment  mentioned  in  • 

Sec.  1004,  must  specifically  set  out  the  defects  to  entitle 
the  point  to  consideration  in  the  Supreme  Court. — Peo- 
ple vs.  Dick, 37  Cal.,  p.  277.  Formal  defects,  not  affect-  ^ 
ing  material  rights  of  the  defendant,  do  not  authorize 
or  justify  an  arrest  of  judgment. — Id.  Criminal  plead- 
ings are  tested  by  Sees.  243,  246,  ante;  id.;  and  People 
vs.  Murphy,  39  Cal.,  p.  52.  A  motion  in  arrest  of 
judgment  may  be  made  on  any  of  the  grounds  of 
demurrer,  and  the  action  thereon  had  may  be  re- 
viewed on  appeal. — People  vs.  Turner,  39  Cal.,  p. 
370.  If  offens^e  is  not  committed  in  the  county  where 
the  indictnu^nt  was  found  the  Court  should,  on  its 
own  motion,  arrest  the  judgment. — People  vs.  Hodges, 
27  Cal.,  p.  340.  But  when  the  acts  constituting  the 
offent^e  ai-e  committed  partly  in  one  county  and  partly 
in  another,  and  are  one  transaction,  see  People  vs. 
Townsley,  39  Cal.,  p.  405.  At  the  October  Terrii,  1872 
(filed  November  20th),  in  the  case  of  The  People  vs. 
Wooley  (No.  1002),  the  defendant  having  been  con- 
victed of  the  crime  of  anK>n  in  the  second  degree,  it  was 
objected  that  the  indictment  was  insufilcient,  because 
it  does  not  sufiKciently  show  that  the  alleged  offense  was 
committed  at  a  place  within  the  jurisdiction  of  the  0>urt. 
The  charge  in  the  indictment  is  that:  **The  said  John 
Wooley,  on  or  about  the  26th  day  of  January,  A.  D. 
1872,  at  the  county  and  State  aforesaid,  then  and  there 
being,  then  and  there  did  willfully,  maliciously,  delibe- 
rately, and  feloniously  burn  and  cause  to  be  burned  the 
dwelling  house  of  one  Thomas  J.  Keeton.''  By  Sees. 
87,  88  of  the  Criminal  Practice  Act  (Code  Sees.  781, 
782,  ante),  it  is  provided  that  when  an  offense  is  com- 
mitted in  part  in  one  county  and  part  in  another,  or  the 
acts  or  effects  thereof  constituting  or  requisite  to  the 
-  consummation  of  the  offense  occur  in  two  or  more  coun- 
ties, or  when  it  is  committed  on  the  boundary  of  two  or 
more  counties,  or  within  five  hundred  yards  thereof, 
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jurisdiction  shall  be  in  either  county.  By  Sec.  S46 
(Code  25ec.  959,  ante),  it  is  declared  that  an  indictment 
shall  be  sufficient,  if  it  can  be  understood  therefrom^ 
among  other  things,  that  the  offense  was  committed  at 
some  place  within  the  jurisdiction  of  the  Court.  It 
appears  from  this  indictment  that  the  defendaot  thea 
and  there  being  in  the  county  in  which  the  indictment 
was  found,  Meii  and  there  burned  the  dwelling  house  of 
Keeton.  If,  as  is  contended,  the  defendant  fiuzy  have 
been  in  one  county,  and  the  house  in  another,  and  more 
than  five  hundred  yards  distant  from  the  boundaiy 
•  thereof,  still  the  act,  the  effects  of  which  weie  seen  in 

the  burning,  mui^t  have  been  committed  in  the  county 
in  which  he  was.  But  if  this  were  so,  the  offense  was 
committed  in  part  in  that  county,  and  the  Court  had 
jurisdiction.  We  think  the  indictment  in  tlie  respect 
named  sufficient,  and  that  the  demurrer  was  properly 
overruled.  A  variance  in  the  name  of  the  insurance 
company  given  in  the  indictment  for  arson,  to  defraud, 
and  that  proved,  is  not  ground  for  arrest  of  judgment- 
People  vs.  Hughes,  29  Cal.,  p.  257;  People  vs.  Schwartz, 
32  Cal.,  p.  165. 

Court  may  1186.  (§  443.)  The  Court  may  also,  on  its  own 
judgment  view  of  any  of  these  defects,  arrest  the  judgment  with- 
motiou.       out  motion. 

Note. — As  an  instance  wherein  the  Court  will  act  of 
its  own  motion,  see  the  case  of  The  People  vs.  Hodges, 
27  Cal.,  p.  840,  cited  in  preceding  note.  An  order 
granting  a  motion  in  arrest  of  judgment  on  account  of 
alleged  defects  in  the  indictment,  after  judgment,  is 
not  an  appealable  order. — People  vs.  Ah  Kim,  Oct 
Term,  1872  (No.  8278);  People  vs.  Clark  (No.  3101), 
Jan.  Term,  1872. 

Effect  of  1187.     (§  446.)     The  effect  of  allowing  a  motion 

ffiSnent    in  arrest  of  judgment  is  to  place  the  defendant  in  the 

same  situation  in  which  he  was  before  the  indictment 

was  tbuud. 

Defendant,  1188.  (§  446.)  If,  from  the  evidence  on  the  trial, 
hold  or    *  there  is  reason  to  believe  the  defendant  guilty,  and  a 

discharged. 

new  indictment  can  be  framed  upon  which  he  may  be 
convicted,  the  Court  may  order  him  to  be  recommitted 
to  the  officer  of  the  proper  county,  or  admitted  to  bail 
anew,  to  answer  the  new  indictment.    If  the  evidence 
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shows  him  guilty  of  another  offense,  he  must  be  com- 
mitted or  held  thereon,  and  in  neither  case  shall  the 
verdict  be  a  bar  to  another  prosecution  or  indictment. 
But  if  no  evidence  appears  sufficient  to  charge  him 
with  any  offense,  he  must,  if  in  custody,  be  discharged; 
or  if  admitted  to  bail,  his  bail  is  exonerated;  or  if 
money  has  been  deposited  instead  of  bail,  it  must  be 
refunded  to  the  defendant;  and  the  arrest  of  judgment 
shall  operate  as  an  acquittal  of  the  charge  upon  which 
the  indictment  was  founded. 


TITLE  VIII. 

OF   .TUDGMEKT   AND   EXECUTION. 

Chapter  I.  The  judgment 
n.  2%€  execution. 


CHAPTER  I. 

THE  JUDGMENT. 


SicnoN  1191.  Appointing!;  time  for  judgment. 

1102.  Upon  plea  of  guilty,  Court  must  determine  degree. 
119S.  Presence  of  defendant. 

1194.  When  defendant  in  custody,  how  brought  before  the 

Court  for  judgment. 

1195.  How  brought  before  the  Court  when  on  bail. 

1196.  Bench  warrant  to  issue. 

1197.  Form  of  bench  warrant. 

1198.  Warrant,  how  served. 

1199.  Arrest  of  defendant. 

1200.  Arraignment  of  defendant  for  judgment. 

1201.  What  cause  may  be  shown  against  the  judgment. 

1202.  If  no  cause  shown,  judgment  to  be  pronounced. 

1203.  Court  may  summarily  inquire  into  circumstances  in 

aggravation  or  mitigation  of  punishment. 

53 
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fixcTiov  12(M.  Proof  of  former  conviction,  or  of  ikots,  ete.,  in  laitig*- 

tion,  etc.,  how  made. 

1205.  Duration  of  imprisonment  on  judgment  to  pay  a  fine. 

1206.  Judgment  to  pay  a  fine  constitutes  a  lien. 

1207.  Entry  of  judgment  and  judgment  rolU 

T  APigjJJ-f^^  1191.  (§§  447,  448.)  After^a  plea  or  verdict  of 
judgment  guilty,  OF  after  a  verdict  against  the  defendant,  on  a 
plea  of  a  former  conviction  or  acquittal,  if  the  judg- 
naent  is  not  arrested  or  a  new  trial  granted,  the  Court 
must  appoint  a  time  for  pronouncing  judgment,  which 
must  be  at  least  two  days  after  the  verdict,  if  the 
Ck)urt  intend  td  remain  in  session  so  long;  or  if  not,  as 
remote  a  time  as  can  reasonably  be  allowed.  But  in 
no  case  can  the  judgment  be  rendered  in  less  than  six 
hours  after  the  verdict. 

Note.— People  ts.  Thompson,  4  Cal.,p.  238;  People 
ys.  Noll,  20  id.,  p.  164;  People  vs.  King,  28  id.,  p.  265. 
The  Court  may,  in  the  absence  of  the  defendant,  get  a 
day  for  pronouncing  sentence. — People  vs.  Galvio,  9 
Cal.,  p.  115. 

Uponpiea  1192.  Upou  a  plea  of  guilty  of  a  crime  distin- 
drtenSal*  guishcd  or  divided  into  degrees,  the  Court  must,  before 
degree.        passing  sentence,  determine  the  degree. 

Note. — See  Sec.  189,  ante.  It  is  not  necessary  that 
the  determination  of  the  Court  should  he  expressed 
in  any  particular  form. — People  vs.  Noll,  20  Cal.,  p. 
164.  The  proceeding  under  this  section  is  not  a  trial, 
nor  has  the  defendant  any  right  to  have  the  ques- 
tion involved  determined  by  a  jury.  Nor  is  it  neces- 
sary, in  this  proceeding,  that  the  examination  of  wit- 
nesses should  be  on  the  same  day  as  the  entry  of  the 
plea;  nor  that  any  time  should  elapse  between  the 
detei-mination  and  judgment. — People  vs.  Noll,  20 
Cal.,  p.  164.  In  Ke  Brown,  82  Cal.,  p.  48,  the  defend- 
ant had  pleaded  guilty  to  an  indictment  for  murder, 
which  did  not  specify  the  degree.  The  Court  imposed 
a  sentence  of  confinement  in  the  State  Prison.  Seldf 
that  the  judgment  was  not  a  nullity,  for  the  presump- 
tion was  that  the  Courts  by  testimony,  ascertained  the 
degree. 

Prsienceof      1193.     (§449.)     For  the  purpose  of  judgment,  if 

defendant* 

the  conviction  is  for  felony,  the  defendant  must  be  per- 


Pbxal  Codb.  419 

aonally  present;  if  for  a  misdemeanor,  judgment  may 
be  pronounced  in  his  absence. 

Note. — Upon  a  conviction  for  felony,  it  is  necessary 
that  the  defendant  should  be  present  when  judgment  is 
pronounced;  but  the  Court  may,  in  the  absence  o^ithe 
defendant,  fix  the  day  for  pronouncin^i^  judgment. — 
People  vs.  Galvin,  9  Cal.,  p.  115.  A  Judge  who  did 
not  preside  at  the  trial  may,  if  legally  presiding  at  the 
time  fixed,  pronounce  the  judgment. — Pe<^Ie  vs.  Hen*  ^ 

der8on,*28  Cal.,  p.  465. 

1 194.  f§  450.)     When  the  defendant  is  in  custody,  When 

^'  ^  ,      ,        defendant 

the  Court  may  direct  the  officer  in  whose  custody  he  {JJ^®"*^^» 
is  to  bring  him -before  it  for  judgment,  and  the  officer  bX^^^Uie 

.J  Court  for 

must  do  so*  Judffment 

1195.  (§  451.)     If  the   defendant   has  been  dis-  How 

^  '  ^  brought 

charged  on   bail,   or  has    deposited   money  instead  QjJ,\®^Jon 
thereof,  and  does  not  appear  for  judgment  when  his  ^'^^^^ 
personal  appearance  is  necessary,  the  Court,  in  addi- 
tion to  the  forfeiture  of  the  undeilaking  of  bail,  or  of 
the  money  deposited,  may  direct  the  Clerk  to  issue  a 
bench  warrant  for  his  arrest. 

1196.  (§452.)     The^  Clerk,  on  the  application  of  Bench 

^  ^  ♦  '         .  J^^  ,  warrant  to 

the  District  Attorney,  may,  at  any  time  after  the  order,  ""ue. 
whether  the  Court  be  sitting  or  not,  issue  a  bench 
warrant  into  one  or  more  counties. 

■ 

1197.  (§453.)     The  bench  warrant .  must  be  sub-  Form  of 

^  ^  bench 

rtantially  in  the  following  form:  warr«it 


County  of 


The  People  of  the  State  of  California,  to  any  Sheriffs 
.ConsiabUy  Marshal,  or  Policeman  in  this  State: 

A.  B.,  having  been  on  the  day  of ,  A.  D. 

eighteen  hundred  and  ,  duly  convicted   in  the 

County  Court  (or  District  Court,  or  Municipal  Court, 

as  the  case  may  be)  of  the  County  of ,  of  the  crime 

of (designating  it  generally),  vou  are  therefore 

commanded  rorthwith  to  arrest  the  above  named  A.  B., 
and  bring  him  before  that  Court  for  judgment;  or  if 
the  Court  has  adjourned  for  the  term,  that  you  deliver 
him  into  the  custody  of  the  Sheriff  of  the  County 
of . 
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Given  under  my  hand,  with  the  seal  of  said  Court 

affixed,  this day  of ,  A.  D.  eighteen  hundred 

and ; 

By  order  of  the  Court. 

[seal.]  E.  F.,  Clerk. 

t 

NoTB.— stats.  1863,  p.  161,  Sec.  18. 

Warrant,         1 198.     (§  454.)     The  bench  warrant  may  be  served 

how  senred   .  ^  .  *^ 

in  any  county  m  the  same  manner  as  a  waiTant  of 
arrest,  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  a  magistrate  of  that  county. 

Arrwtof  1199.     (§  455.)     Whether  the   bench  warrant  is 

defendant.  i    *     ^^  ^     '  i-i-j.  •  i 

served  in  the  county  in  which  it  was  issued  or  m  an- 
other county,  the  officer  must  arrest  the  defendant  and 
bring  him  before  the  Court  or  commit  him  to  tbe 
officer  mentioned  in  the  warrant,  according  to  the  com- 
mand thereof. 

Arraign-  1200.     (§  456.)     When  the  defendant  appears  for 

mentofdo-  ^  ^ 

fendantfor  judgment  he  must  be  informed  by  the  Court,  or  by  the 
Clerk,  under  its  direction,  of  the  nature  of  the  indict- 
ment and  of  his  plea,  and  the  verdict,  if  any  thereon, 
'  and  must  be  asked  whether  he  has  any  legal  cause  to 
show  why  judgment  should  not  be  pronounced  against 
him. 

What  1201.     (§  457.)     He  may  show,  for  cause  against 

amdnsrfhe  *'^®  judgment: 

judgment        J    That  he  is  insane;  and  ij^  in  the  opinion  of  the 

Court,  there  is  reasonable  ground  for  believing  him  to 

be  insane,  the  question  of  insanity  must  be  tried  as 

provided  in  Chapter  VI,  Title  X,  Part  II  of  this  Code. 

If,  upon  the  trial  of  that  question,  the  jury  find  that 

he  is  sane,  judgment  must  be  pronounced,  but  if  they 

find  him  insane,  he  must  be  committed  to  the  State 

Lunatic  Asylum  until  he  becomes  sane;   and  when 

notice  is  given  of  that  feet,  as  provided  in  Section  1372, 

he  must  be  brought  before  the  Court  for  judgment; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest 
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of  judgment  or  for  a  new  trial;  in  which  case  the  Court 
may,  in  its  discretion,  order  the  judgment  to  be  de- 
ferred, and  proceed  to  decide  upon  the  motion  in  arrest 
#f  judgment  or  for  a  new  trial. 

1202.  (§  458.)     If  no  sufficient  cause  is  alleged  or  if  no  cause 

^  ■'  ^  shown, 

appears  to  the  Court  why  judgment  should  not  be  pro-  {j*^™®^ 
nounced,  it  must  thereupon  be  rendered.  nounoed. 

Note. — After  sentence,  but  before  the  judgment  is 
signed,  it  may  be  amended  by  phortening  the  time. — 
People  vs.  Thompson,  4  Cal.,  p.  238.  If  the  indict- 
ment charges  more  than  one  offense  in  $;eparate  counts, 
and  the  verdict  is  general,  the  presumption  will  be  that 
the  Judge  who  tried  the  case  pronounced  judgment  for 
the  offense  to  which  the  evidence  was  directed. — People 
vs.  Shotwell,  27  Cal.,  p.  394.  A  judgment  that  the 
defendant  be  imprisoned  for  a  specified  term,  **  to  com- 
mence at  the  expiration  of  previous  sentences,'*  is 
valid. — People  vs.  Forbes,  22  Cal.,  p.  135.  So,  too,  is  a 
judgment  "that  Ihe  defendant  be  imprisoned  in  the 
State  Prison  for  the  term  of  three  years  from  the  date 
of  his  incarceration." — People  vs.  King,  28  Cal.,  p. 
265.  Or  that  the  defendant  '*  be  imprisoned  four  years 
from  the  time  of  his  delivery  to  the  Warden,*'  etc. — 
People  vs.  Hughes,  29  Cal,,  p.  257.  An  error  which 
will  render  a  judgment  voidable  only  is  the  want  of 
adherence  to  some  prescribed  mode  of  proceeding  in 
conducting  the  action  or  defense.  An  error  which  ren- 
ders a  judgment  void  is  such  an  illegality  as  is  contrary 
to  the  principles  Of  law  as  distinguished  from  rules  of 
procedure. — Ex  Parte  Gibs-on,  31  Cal.,  p.  619.  A  judg- 
ment upon  a  conviction  of  misdemeanor  which  adjudges 
the  defendant  to  be  imprisoned  in  the  State  Prison,  is 
void. — Ex  Parte  Cha,  40  Cal.,  p.  426.  Judgments  of. 
inferior  criminal  Courts  are  not  required  to  be  in  a 
different  form  from  those  of  like  Courts  of  general 
jurisdiction. — People  vs.  Forbes,  22  Cal.,  p.  186. 

1203.  After  a  plea  or  verdict  of  guilty,  where  a  Court  may 
discretion  is  conferred  upon  the  Court  as  to  the  extent  inquire 

intocir* 

of  the  punishment,  the  Court,  upon  the  oraj  suggestion  pumstancei 
of  either  party  that  there  are  circumstances  which  m^ti^tion 
may  be  properly  taken  into  view  either  in  aggravation  ment" 
or  mitigation  of  the  punishment,  may,  in  its  discretion. 
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hear  the  same  summarily,  at  a  specified  time,  and  upon 
such  notice  to  the  advei-se  i)arty  as  it  may-  direct. 

NoTK. — The  provisions  of  this  and  the  succeedidg 
section  arc  intended  to  regulate  the  pntctice  in  relntiq^ 
to  the  fiuhject  embraced  therein,  and  sufficiently  explain 
themselves.  They  aliro  perform  another  office.  A  vio- 
lation of  either  section 'is  punished  as  a  misrdcmeanor 
s  (Sec.  166,  Subd.  8,  of  this  Code),  and  thereby  all  extra 

judicial  Influences  prevented. 

Proof  of  1204.    The  circumstances  must  be  presented  by 

former  con- 

jjction  or  the  testimony  of  witnesses  examined  in  open  Court, 
rniUaation,  ®xcept  that  wheu  a  witness  is  so  sick  or  infirm  as  to 
SJiii®''  be  unable  to  attend,  his  deposition  may  be  taken  by  a 
magistrate  of  the  county,  out  of  Court,  upon  such 
notice  to  the  adverse  patty  as  the  Court  may  direct. 
No  aflidavit  or  testimony,  or  representation  of  any 
kind,  verbal  or  w^ritten,  can  be  offered  to  or  received 
by  the  Court,  or  a  Judge  thereof,  in  aggravation  or 
mitigation  of  the  punishment,  except  as  provided  in 
this  and  the  preceding  section. 

NoTK. — See  note  to  preceding  section,  and  also  See. 
lae  of  this  Code. 

yr       ^  Durationof      1205.     (§  460.)     A  judorment  that  the  defendant 

/  Jjti       imprison-  \  /  «  u       o 

^^^      iSd°mont     ^^^  ^  ^*^®  ^^^^  ^^^^  dircct  that  he  be  imprisoned  until 
/  t'/Y  ***'*'^'^°®  the  fine  is  satisfied,  specifying  the  extent  of  the  impris- 
onment, which  cannot  exceed  one  day  for  every  two 
dollars  of  the  fine. 

NoTK.— Stats.  1857,  p.  164,  Sec.  1.  People  vs.  Mark- 
ham,  7  Cftl.,  p.  208;  Ex  J*arte  Kelly,  28  Cal.,  p.  414. 
The  prisoner  is  entitled  to  a  credit  of  two  dollars  for 
each  day  he  may  remain  in  prison,  and  may  at  any 
time  pay  the  sum  remaining  due  and  claim  his  dis- 
chaige.— Ex  Pai-te  Kelly,  2»  Cal.,  p.  414. 

Judgment        1206.     (§  461.)     A  judgmeivt  that  the  defendant 

to  pay  a 

flnoconjti-   pay  a  fine  constitutes  a  lien,  in  like  manner  as  a  judg- 
•  ment  for  money  rendered  in  a  civil  action. 

-.   jS3%ont         1207.     (§462.)     When  judgment  upon  a  conviction 
•^  •  •  '  "   mMit  roft    is  rendered,  the  Clerk  must  enter  the  same  upon  the 
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minutes,  stating  briefly  the  oflfense  for  which  the  con-  Same, 
viction  was  kad,  and  the  fact  of  a  prior  conviction  (if 
one),  and  must  within  five  days  annex  together  and 
file  the  following  papers,  which  constitute  a  record  of 
the  action: 

1.  A  copy  of  the  minutes  of  a  challenge  interposed 
by  the  defendant  to  the  panel  of  the  Grand  Jury,  or 
to  an  individual  Gi^and  Juror,  and  the  proceedings  and 
decision  thereon; 

2.  The  indictment  and  a  copy  of  the  minutes  of  the 
plea  or  demurrer; 

3.  A  copy  of  the  minutes  of  a  challenge  interposed 
to  the  panel  of  the  trial  jury  or  to  an  individual  juror, 
and  the  proceedings  and  decision  thereon; 

4.  A  copy  of  the  minutes  of  the  trial; 

6.  A  copy  of  the  minutes  of  the  judgment; 

6.  The  bill  of  exceptions,  if  there  be  one; 

7.  The  written  charges  asked  of  the  Court,  and 
refhsed,  if  there  be  any; 

8.  A  copy  of  all  charges  given  and  of  the  indorse- 
ments thereon. 

• 

NoTK. — Form  of  Jtjdomknt. — The  judgment  entered 
in  the  minutes  is  sufficient,  if  it  states  of  what  offense 
the  defendant  was  finally  convicted  and  the  penalty 
imposed.  It  need  not  recite  the  facts  contained  in  the 
other  papers  constituting  the  record  in  the  action. — In 
Be  Edward  Ring,  28  Cal.,  p.  247.  The  judgment  is 
not  void  becau8Q|^t  does  not  state  the  offense  of  which 
the  prisoner  was  convicted,  if  it  shows  that  he  was 
indicted  for  some  offense  and  tried  and  convicted,  and 
that  the  sentence  passed  on  him  was  one  which  the 
Court  had  jurisdiction  to  pronounce  for  some  oflbnse  of 
which  he  might  have  been  convicted  under  the  indict- 
ment.—£x  Parte  Gibson,  31  Cal.,  p.  619.  Under  Sec- 
tion 462  of  the  old  Criminal  Practice  Act,  the  charges  , 
given  by  the  Court  did  not  form  part  of  the  judgment 
ToU.— People  vs.  Hart,  October  Term,  1872. 
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CHAPTER  n. 

THE   EXECUTION. 

SscTiON  1213.  Authority  for  the  execution  of  a  judgment,  other  than 

of  death. 

1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases. 

1215.  Judgment  of  fine  and  imprisonment,  hy  whom  and 

how  executed. 

1216.  Duty  if  SherifiT  on  receiving  copy  of  judgment  of 

imprisonment. 
^  1217.  Warrant  of  execution  upon  judgment  of  death.  Time 

of  execution. 

1218.  Judge  to  transmit  statement  of  conviction  and  testi- 

mony to  Governor. 

1219.  Governor  may  require  opinion  of  Justices  of  Supreme 

Court,  etc.,  thereon. 

1220.  Judgment  of  death,  when  suspended.   • 

•  1221.  If  reason  to  suppose  defendant  insane,  jury  to  inquire 

into  it;  how  and  by  whom  ordered. 

1222.  Duty  of  District  Attorney  upon  inquisition. 

1223.  Inquisition,  how  certified  and  filed. 

1224.  Proceedings  upon  finding  of  jury. 

1225.  Proceeding^  when  female  is  supposed  to  be  pregnant. 

1226.  Proceedings  upon  the  finding  of  the  jury. 

1227.  Proceedings  when  judgment  of  death  remaining  in 

force  has  not  been  executed. 

1228.  Punishment  of  death,  fiow  inflicted. 

1229.  Execution,  where  to  take  place  and  who  to  be  present. 

1230.  Return  upon  death  warrant. 

Authority         1213.     (§  463.)     When  a  judgment,  other  than  of 

for  the  exe- 

cation  of  a   death,  has  been  pronounced,  a  certified  copy  of  the 

judgment,  '  *  '  ^•' 

Sf*deaft!^  entry  thereof  upon  the  minuses  must  be  forthwith  fur- 
nished to  the  officer  whose  duty  it  is  to  execute  the 
judgment,  and  no  otKer  warrant  or  authority  is  neces- 
sary to  justify  or  require  its  execution. 

NoTK. — No  other  authority  for  the  detention  of  a 

prisoner  is  required  than  a  certified  copy  of  the  judg- 

•  ment  rendered  against  him. — In  Re  Brown,  32  Cal.,p. 

48;  In  Re  Ring,  ^  Cal.,  p.  247;  Ex  Parte  Gibson,  31 
Cal.,  p.  619.  A  commitment  w^hich  does  not  contain  a 
copy  of  the  judgment  entered  in  the  minutes,  but 
merely  recites  the  history  of  the  action  and  the  pro- 
ceedings therein,  is  not  sfifilcient  authority  for  the 
detention  of  a  prisoner. — Ex  Parte  Dobson,  31  Cal.,  p. 
497;  Ex  Parte  Gibson,  31  Gal.,  p.  619. 
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1214.  (§464.)     If  the   judgment    is  for   a  fine  if  for  fine 
alone,  execution  may  be  issued  thereon  as  on  a  judoj-  cutiontq 

'  «/  •!       o     iggue  as  in 

ment  in  a  civil  action.  civu  cases. 

NoTK.— stats.  1851,  p.  212;  see,  also,  Sec.  1206  of 
this  Code. 

1215.  (§  465.)     If  the  judgment  is  for  imprison-  Judarmen^ 
ment,  or  a  fine,  and  inxprisonment  until  it  be  paid,  tne  J^^p'^*®^" 
defendant  must  forthwith  be  committed  to  the  custody  J^^™  *"^ 
of  the  proper  oflicer,  and  by  him  detained  until  the  **®*^"'®^ 
judgment  Is  complied  with.  , 

Note. — See  Sec.  1205  of  this  Code,  and  note. 

» 

1216.  If  the  ludficmeut  is  for  imprisonment  in  the  Duty  of 

,  SheriCFon 

State  Prison,  the  Sherift  of  the  county  must,  upon  receivUig 
receipt  of  a  certified  copy  thereof,  take  and  deliver  {,f  ^p^i- 
the  defendant  to  the  Warden  of  the  State  Prison.   He  *'°"'*°'- 
must  also  deliver  to  the  Warden  the  certified  copy  of 
the  judgment,  and  take  from  the  Warden  a  receipt  for 
the  defendant. 

Note.— Stats.  1856,  p.  226,  Sec.  2;  see  note  to  Sec. 
1213  of  this  Code. 


1217.     (§  466.)    When  judgment  of  death  is  ren-  Warrantor 
dered,  a  warrant,  signed  by  the  Judge,  and  attested  Jf^fJ^*^*" 
by  the  Clerk  under  the  seal  of  the  Court,  must  be  **®*^* 
drawn  and  delivered  to  the  Sheriff.    It  must  state  the  Time  of 
conviction  and  judgment,  and  appoint  a  day  on  which 
the  judgment  is  to  be  Bxecuted,  which  must  not  be 
less  than  thirty  nor  more  than  sixty  days  from  the 
time  of  judgment. 

Note. — The  practice  of  designating,  in  a  jiidgi^pent 
of  death,  a  day  for  carrying  it  into  effect,  is  not  in 
keeping  with  this  provision.  The  day  should  be  desig- 
nated in  the  warrant,  "but  not  in  the  judgment. — People 
Ys.Bonilla,  38  Cal.,  p.  699;  People  vs.  Murphy,  April 
Term,  1872.  If  the  judgment  of  death  be  not  executed 
on  the  day  appointed,  it  is  competent  for  the  Court 
rendering  the  judgment  to  appoint  another  day  for 
carrying  it  into  execution. — People  ts.  Bonilla,  88 
Cal.,  p.  699. 
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Jadgoto 
tntnsimit 
statement 
of  convio- 
tion  and 
teetimony 
to  Governor. 


1218.  (§  467.)  The  Judge  of  the  Court  at  which 
a  conviction  requiring  judgment  of  death  is  had,  most, 
immediately  after  the  conviction,  transmit  to  the  Gtov- 
ernor,  by  mail  or  otherwise,  a  statement  of  the  con- 
viction and  judgment,  and  of  the  testimony  given  at 
the  trial. 


1219.     (§468.)     The  Goverhor  may  thereupon  re- 
-  7 .     .    quire  the  opinion  of  the  Justices  of  the  Supreme  Court 

opinion  of      ^  *  ^ 

sSpremV^   and  of  the  Attorney  General,  or  any  of  tljem,  upon 
&o"reoa.**'*  the  Statement  so*furnished. 

Judgment        1220.     (§  469.)     No  Judge,  Court,  or  officer,  other 
when    *     than  the  Governor,  can  suspend  the  execution  of  a 

BUBpended.  ^ 

judgment  of  death,  except  the  Sherift*,  as  provided  in 
the  six  succeeding  sections,  unless  an  appeal  is  taken. 


GoTemor 
maj 

require 


If  reason  tj 
Buppofie 
defendant 
insane, 
Jury  to 
inquire  into 


1221.  (§  470.)  If,  after  judgment  of  death,  there 
is  good  reason  to  suppose  that  the  defendant  has  be- 
come insane,  the  Sheriff  of  the  county,  with  the  con- 
bywhoi"**  currcncc  of  the  Judge  of  the  Court  by  which  the 
ordered,  judgment  was  rendered,  may  summon  from  the  Ust  of 
jurore  selected  by  the  Supervisors  for  the  year  a  jury 
of  twelve  persons  to  inquire  into  the  supposed  in- 
sanity, and  must  give  immediate  notice  thereof  to  the 
Distiict  Attorney  of  the  county. 

Duty  of  1 222.     (§  471.)     The  District  Attorney  must  attend 

District  \«  /  J 

Attorney  the  inquisitiou,  and  may  produce  witnesses  before  the 
inqoisiUon  jury,  for  which  purpose  he  may  issue  process  in  the 
same  manner  as  for  witnesses  to  attend  before  the 
Grand  Juiy,  and  disobedience  thereto  may  be  punished 
in  like  manner  as  disobedience  to  process  issued  by 
the  Court.  ■ 


Inquisi- 
tiouj  how 
cor  ti  lied 
and  filed. 


1223.  (§  472.)  A  certificate  of  the  inquisition 
must  be  signed  by  the  jurors  and  the  Sheriff,  and  filed 
with  the  Clerk  of  the  Court  in  which  the  con\'iction 
was  had. 
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1324.     (§§  478,  474.)     If  it  is  found  by  the  inquisi-  Proceed- 

^  '  tf  X  jjjjp  upon 

tiou  that  the  defendant  is  sane,  the  Sheriff  must  execute  fl"<iiDg  of 
the  judgment;  but  if  it  is  found  that  he  is  insane,  the 
Sheriff  must  suspend  the  execution  of  the  judgment 
until  he  receives  a  warrant  from  the  Governor  or  from 
the  Judge  of  the  Court  by' which  the  judgment  was^ 
rendered  directing  the  execution  of  the  judgment.  K 
the  inquisition  finds  that  the  defendant  fs  insane,  the 
Sheriff  must  immediately  transmit  it  to  the  Governor, 
who  may,  when  the  defendant  becomes  sane,  issue  a 
warrant  appointing  a  day  for  the  execution  of  the 
judgment. 

1225«     (§475.)     If  there  is  good  reason  to  suppose  Proceed- 
that  a  female  asrainst  whom  a  iud^ment  of  death  is  female  u 

o  o       c>  rupposed 

rendered  is  pregnant,  the  Sheriff  of  the  cminty,  with  J^r^ant 
the  concurrence  of  the  Judge  of  the  Couixby  which 
the  judgment  was  rendered,  may  summon  a  jury  of 
three  physicians  to  inquire  into  the  supposed  preg- 
nancy.' Immediate  notice  thereof  must  be  given  to 
the  District  Attorney  of  the  county,  and  the  provisions 
of  Sections  1222  and  1223  apply  to  the  proceedings 

upon  the  inquisition. 

• 

1226.  (§§  476,  477.)     If  it  is  found  by  the  inquisi-  Proceed- 

,  .  1        r>ii       ./*»  ings  upon 

tion  that  the  female  is  not  pregnant,  the  Sheriff  must  the  finding 

^     ^  '  ofthej»iry. 

execute  the  judgment;  if  it  is  found  that  she  is  preg- 
nant, the  Sheriff  must  suspend  the  execution  of  the 
judgment,  and  transmit  the  inquisition  to  the  Governor. 
"When  the  Governor  is  satisfied  that  the  female  is  no 
longer  pregnant,  he  may  issue  his  warrant  appointing 
a  day  for  the  execution  of  the  judgment. 

1227.  (§§478,479.)     If  for  any  reason  a  judgment  Proceed- 
f»f  death  has  not  been  executed  and  it  remains  in  force,  judgment 

'    of  death 

the  Court  in  which  the  conviction  was  had,  on  the  ro™«»°i°« 

'  in  force  has 

application  of  the  District  Attorney,  must  order  the  Jxlcu^t^L 
defendant  to  be  brought  before  it,  or,  if  he  is  at  large, 
a  warraiit  for  his  apprehension  may  be  issued.    Upon 
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the  defendant  being  brought  before  the  Court  it  must 
inquire  into  the  fiicts,  and  if  no  legal  reasons  exist 
against  the  execution  of  the  judgment,  must  make  an 
order  that  the  Sheriff  execute  the  judgment  at  a 
specified  time.  The  Sheriff*  must  execute  the  judg- 
ment accordingly. 

Pnn^h-  1 228.     (§  480.)     The  punishment  of  death  must  be 

hSfc^tid!*''  inflicted  by  hanging  the  defendant  by  the  neck  until 
he  is  dead. 

Note.— StaU.  1851,  p.  212. 

Execution.        1229.     A  judgment  of  death  must  be  executed 

where  to  .      . 

»nd*who^S)  ^^^^^^  *^®  walls  or  yard  of  a  jail,  or  some  convenient 
be  proeest.  private  place  in  the  countj'.  The  Sheriff'  of  the  county 
must  be  present  at  the  execution,  and  must  invite  the 
presence  ♦  a  physician,  the  District  Attorney  of  the 
county,  and  at  least  twelve  reputable  citizens,  to  be 
selected  by  him;  and  he  shall,  at  the  request  of  the 
defendant,  permit  such  ministers  of- the  gospel,  not 
exceeding  two,  as  the  defendant  may  name,  and  any 
persons,  relatives  or  fnends,  not  to  exceed  five,  to  be 
present  at  the  execution,  together  with  such  peace 
officera  as  he  may  think  expedient,  to  witness  the 
execution.  But  no  other  persons  than  those  mentioned 
in  this  section  can  be  present  at  the  execution,  nor  can 
any  person  under  age  be  allowed  to  witness  the  same. 

Note. — Founded  upon  the  Act  to  abolish  public  exe- 
cutions.   (SUto.  1858,  p.  192,  Sec.  1.) 

Retnni  1230.    After  the  execution,  the  Sheriff  must  make 

upon  death  i         i        i  i         •  i  . 

warrant,      a  rctum  Upon  the  death  warrant,  showing  the  time, 
mode,  and  manner  in  which  it  wa«  executed. 

Note.— Stats.  1858,  p.  192,  Sec.  3. 
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TITLE  IX. 

OF  APPEALS  TO  THE  8UPREME  COURT. 

Chapter    I.  Appeals^  when  allowed  and  how  takerij 

and  the  effect  thereof. 
n.  Dismissing  an  appeal, for  irregularity. 
in.  Argument  of  the  appeal. 
TV.  Judgment  upon  appeal.  ^ 


■  CHAPTER  I. 


appeals,     WHE2T     ALLOWED    AND     HOW  .  TAKEN,     AND     THE    • 

EFFECT    THEREOF. 

Sectiok  1285.  Who  may  appeal.    Appeal  to  be  taken  on  questions 

of  law  alone. 
1236.  Parties,  how  designated  on  appeal. 
1287.  In  what  cases  an  appeal  may  be  taken  by  the  defend- 
ant. 

1238.  In  what  cases  by  the  people. 

1239.  Appeals,  within  what  time  to  be  taken. 

1240.  Appeal,  how  taken. 

1241.  "When  notice  may  be  served  by  publication. 

1242.  Effect  of  an  appeal  by  the  people.  ^ 

1243.  Effect  of  an  appeal  by  the  defendant.  ^ 

1244.  Same, 

1245.  Same. 

1246.  Duty  of  Clerks  upon  appeal. 

1235.  (§§  481,  482.)  Either  party  in  a  criminal  who  may 
action  amounting  to  a  felony  may  appeal  to  the  Su-  Aw>eaito 
preme  Court,  on  questions  of  law  alone,  as  prescribed  g^fj^**^"^ 
in  this  Chapter.  ,  »><^'»«- 

Note. — As  to  the  jurisdiction  of  the  Supreme  Court 
on  appeal  in  criminal  cases,  see  note  to  Sec.  44  of  the 
Code  of  Civil  Procedure. 

1236.  (§  483.)     The  party  appealing  is  known  as  parUea. 
the  appellant,  and  the  adverse  party  as  the  respondent,  aSJiffiated 
but  the  title  of  the  acjjjion  is  not  changed  in  conse- 
quence of  the  appeal. 
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In  what  1237.     (§  481.)     An  appeal  may  be  taken  by  the 

beuko?*^  defendant: 

defondant        I'"  FroHi  a  final  judgiigient  of  conviction; 

2.  From  an  order. denying  a  motion  for  a  new  trial; 

3.  From  any  order  made  after  judgment,  affecting 
tbe  substantial  rights  of  the  party. 

No-nc.— See  note  to  Sec.  1238  of  this  Code. 

^Ssw^^bi  1238.     (§  481.)     An  appeal  may  be  taken  by  the 

the  people,     people: 

1.  From  a  judgment  for  the  defendant  on  a  demur- 
rer to  the  indictment; 

2.  Fix)m  an  order  granting  a  new  trial; 

3.  From  an  order  arresting  judgment; 

i  41  From  any  order  made  after  judgment,  affecting 

the  substantial  rights  of  the  people. 

Note.— People  vs.  Ah  Kim,  April  Term,  1872.    Thia 
Chapter  is  founded  upon  Sections  481-4^,  inclusive,  of 
the  Criminal  Practice  Act  of  1851,  and  the  amend- 
ments thereto  of  1808,  1862,  and  1863  (Stats.  1858,  p. 
217;  1862,  p.  536;  1863,  p.  158);  hut  has  been  framed 
£o  as  to  include  only  appeals  to  the  Supreme  Court, 
appeals  to  the  County  Court  being  provided  for  in 
Title  ZI,  Chapter  II.    By  the  terms  of  the  statute,  as 
it  stood,  the  right  of  appeal  was  as  broad  in  favor  of 
the  people  as  of  the  defendant,  in  a  criminal  action. 
The  validity  of  these  provisions  were  involved  in  the 
decision  of  the  case  of  The  People  vs.  "Webb,  38  Cal., 
p,  467.    The  defendant  had  been  indicted  and  tried  for 
peijury.    Upon  the  trial  in  the  Court  below,  tbe  people 
offered  in  evidence  the  record  of  tbe  proceedings  in 
which  the  alleged  peijury  was  committed.    The  Court, 
upon  the  otgection  of  the  defendant,  improperly  ex- 
cluded the  record.    As  it  constituted  the  foundation  of 
the  peopled  proofs,  its  exclusion  ended  their  case^  and 
the  defendant  was  acquitted.    From  the  judgment  of 
acquittal  the  people  appealed,  assigning  the  erroneous 
ruling  as  error,  and  it  would  have  followed,  if  the  terms 
of  the  statute  were  to  be  the  guide,  that  the  judgment 
must  be  reversed  and  the  cause  remanded  for  a  new 
trial.    In  the  appellate  Court  the  defendant  1»>nle8sed 
the  error,  but  invoked  the  aid  of  the  constitutional  pro- 
vision, that  *'No  person  shall  be  subject  to  be  twice  put 
in  jeopardy  for  the  same  offense.''    Justice  Spraga^i 
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delivering^  the  opinion  of  the  Court  (Sanderson ,  J., 
expressing  no  opinion,  though  it  is  not  so  stated  in  the 
reported  case),  after  an  able  and  elaborate  view  of  the 
authorities,  said:  '^We  are  therefore  of  opinion  that 
under  our  Constitution,  which  protects  a  oarty  from  a 
second  jeopardy  of  life,  limb,  liberty,  oiT)roperty,  for 
the  same  public  offense,  whatever  its  grade,  a  person 
once  placed  upon  his  trial  before  a  competent  Court  and 
jury,  charged  with  his  case  upon  a  valid  indictment,  is 
in  jeopardy  in  the  sense  of  the  Constitution,  unless 
such  juiy  be  discharged  without  rendering  a  verdict, 
fW>m  a  legal  necessity,  or  for  cause  beyond  the  control 
of  the  Court,  such  as  death,  sickness,  or  insanity  of 
some  one  of  the  jury,  the  prisoner,  or  the  Court,  or  by 
consent  of  the  prisoner;  and  if  such  jury  render  a  ver- 
dict, or  be  discharged  before  a  verdict,  without  such 
legal  necessity,  controlling  cause,  or  consent,  the  pris- 
oner is  forever  protected  from  a  retrial  upon  the  same 
or  any  other  indictment  for  the  same  offense,  unless,  at 
his  instance,  the  verdict  be  set  aside,  or  judgment 
be  reversed;  and,  Airthor,  that*  the  correct  interpreta- 
tion of  our  statute,  giving  to  the  prosecutor  a  right  to 
his  bill  of  exceptions  and  appeal,  when  construed  with 
reference  to  this  provision  of  the  Constitution,  must  be 
understood  to  have  reference  to  such  errors  only  as  may 
occur  in  the  proceedings  before  the  legal  jeopardy 
attaches.  With  these  views,  it  follows  that  a  reversal 
of  the  judgment  in  the  present  case  would  be  vain  and 
useless,  as  we  are  not  authorized  to  direct  or  order  a 
retrial/'  The  Commissioners  have  modified  the  lan- 
guage of  the  provisions  in  question,  to  accord  with  this 
authoritative  construction.  No  'appeal  lies  from  an 
order,  directing  a  charge,  once  ignored,  to  be  resubmit- 
ted to  another  Grand  VJury.  The  only  orders  from 
which  appeals  lie  are  orders  made  after  final  judgment; 
orders  before  that  are  only  reviewed  on  appeal  from  a 
final  judgment,  or  an  order  granting  or  refusing  a  new 
trial. — ^People  vs.  Clarke,  January  Term,  1872  (No. 
SlOl.)  No  appeal  lies  from  an  order  of  a  Judge,  ad- 
mitting a  party  to  bail  under  the  provisions  of  the 
Title  relating  to  habeas  corpus  (Sec.  1490  et  seq.,  post.) 
People  vs.  Schuster,  40  Qal.,  p.  627.  An  order,  sus- 
taining a  demurrer,  is  a  final  judgment  from  which  an 
appeal  will  lie. — People  vs.  Ah  Own,  89  Cal.,  p.  604. 

1239.     (§  485.)     An  appeal  from  a  judgment  must  ApDeaia, 
be  taken  within  one  year  after  its  rendition,  and  from  what  time 
an  order,  within  sixty  days  after  it  is  made. 


• 
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howuien.  ^^'^*  ^^  *^^'  *^^'  *^^-)  ^^  appeal  is  taken  by 
filing  with  the  Clerk  of  the  Court  in  which  the  judg- 
ment or  order  appealed  fipom  is  entered  or  filed,  a 
notice  eti^ng  »the  appeal  from  the  same,  and  serving 
a  copy  thereof  upon  the  attorney  of  the  adverse  party. 

NoTR. — This  section  is  such  a  departure  fVom  Sec. 
488  of  the  Criminal  Practice  Act  as  will  avoid  the  rule 
laid  down  in  People  vs.  Wallace,  23  Cal.,  p.  93. 
"When  no  notice  of  appeal  is  given,  or  no  record  that 
any  was  given,  appears  to  the  Supreme  Court,  the  case 
will  be  stricken  from  the  calendar,  there  being  no 
appeal  taken.— People  vs.  Pico,  January  Term,  1872 
(No.  3017). 

When  1241.     (§§  488,  489.)     K  personal  service  of  the 

notioe  may  ^  /  /  jt 

b^'ub^a-  '^^tice  cannot  be  made,  the  Judge  of  the  Court  in 
uon.  which  the  action  was  tried,  upon  proof  thereof,  may 

make  an  order  for  the  publication  of  the  notice  in 
some  newspaper  for  a  period  not  exceeding  thirty 
days;  such  publication  is  equivalent  to  personal 
service. 

Effect  of  an       1242.     (§  490.)     An  appeal  taken  by  the  people  in 

the  people,   no  casc  stays  or  affects  the  operation  of  a  judgment 

in  fitvor  of  the  defendant,  until  judgment  is  reversed. 

Effect  of  an       1243.    An  appeal  to  the  Supreme  Court  from  a 

•^     appeal  by 


^^^  ^  i^  d   t    J^^S^®^*  ^f  conviction  stays  the   execution  of  the 
/  ^  ?  y  judgment,  upon  filing  with  the  Clerk  of  the  Court  in 

vrhich  the  conviction  was  had  a  certificate  of  the  Judge 
of  such  Court,  or  of  a  Justice  of  the  Supreme  Court, 
that  in  his  opinion  there  is  probable  cause  for  the 
appeal,  but  not  otherwise. 

Note.— Sees.  1243, 1244,  and  1245  were  by  the  Com- 

miBsioners  incorporated  in  the  Code,  at  the  suggestion 

of  Justice  Wallace.    Prior  to  the  adoption  of  the  Code 

|p  the  judgment,  unless  it  imposed  a  fine  only,  might  be 

executed  pending  an  appeal;  and  perhaps  save  in  the 
case  mentioned,  and  upon  a  judgment  in  a  capital 
case,  there  was  no  power  in  the  Court  to  stay  the  exe- 
cution of  a  judgment  pending  the  appeal,  unless  in  the 
cases  in  which  bail  might  be  taken  and  the  defendant 
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h»d  the  ability  to  g^ive  it.  Said  Justice  Wallace,  in 
Ex  Parte  Hoge,  on  habeas  corpus  (a  decision  which  has 
never  been  pubUi«hed  save  in  this  Code — see  note  to  Sec. 
1272,  post):  "  The  right  to  appeal  to  the  Supreme  Court 
is  guaranteed  by  the  Constitution,  and  is  as  sacred  as 
the  right  of  trial  by  jury.  It  is  one  of  the  means  the 
law  has  provided  to  determine  the  question  of  his  guilts 
or  innocence.  Upon  such  an  appeal  the  ultimate 
question  is  nearly  always  as  to  the  validity  of  the 
judgment  under  which  the  prisoner  is  to  suffer;  and 
it  is  certainly  not  consonant  to  our  ideas  of  justice,  if 
it  can  be  prevented  by  legal  means,  that  even  while 
the  question  of  guilt  or  innocence  is  yet  being  agitated 
in  the  form  of  an  appeal,  the  prisoner  should  be  under- 
going the  very  punishment  and  suffering  the  very 
infamy  which  it  was  the  lawful  purpose  of  the  appeal 
to  avert.  It  would  be  somewhat  akin  to  a  practice  of 
punishing  the  accused  for  his  alleged  offense  while  the 
jury  was  deliberating  upon  the  verdict.*'  Hoge*8  case  ^ 
illustrates  the  evil  of  the  rule  existing  prior  to  the 
Code.  No  Court  could  have  stayed  the  execution  of 
the  sentence.  Yet  upon  the  appeal  the  judgment 
was  reversed  from  the  bench.  The  defendant  was  ad* 
mittcd  to  bail  pending  the  appeal,  and  thus  the  punish- 
ment was  averted;  but  whether  it  could  be  averted  or 
not  depended  solely  upon  his  ability  or  non-ability  to 
give  bail.  The  law  discriminated  in  favor  of  the  rich 
and  influential,  and  against  the  poor  and  friendless. 
Under  the  provisions  *of  Sees.  1243,  1244,  and  1245 
every  appeal  taken  in  good  faith  will  have  the  effect 
of  suspending  the  judgment  pending  the  appeal,  the 
prisoner  remaining  in  the  custody  of  the  Sheriff  in  ^ 

cases  in  which  the  offense  is  bailable,  or  in  which,  if 
bailable,  the  prisoner  is  unable  to  give  bail. 

1244.  If  the  certificate  provided  for  in  the  preced-  Samo. 
ing  section  is  filed,  the  SheriflF  must,  if  the  defendant 

be  in  his  custody,  upon  being  served  with  a  copy 

thereoi^  keep  the  defendant  in  his  custody  without 

» 

executing  the  judgment,  and  detain  him  to  abide  the 
judgment  on  appeal. 

Note.— See  note  to  Sec.  1243  of  this  Code. 

1245.  Jfy  before  the  granting  of  the  certificate,  the  SaoM. 
judgment  has  commenced,  the  further  execution  thereof 

is  suspended,  and  upon  service  of  a  copy  of  such  cer- 
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tificate  the  defendant  must  be  restored,  by  the  officer 
in  whose  custody  he  is,  to  his  original  custody. 

NoTB.— See  note  to  Sec.  1243  of  this  Code. 

1246.  (§  492.)  Upon  the  appeal  being  taken,  the 
•Clerk  with  whom  the  notice  of  appeal  is  filed  must, 
within  ten  days  thereafter,  without  charge,  transmit  to 
the  Clerk  of  the  appellate  Court  a  copy  of  the  notice 
of  appeal  and  of  the  record,  and  of  all  bills  of  excep- 
tion, instructions,  and  indorsements  thereon;  and  upon 
the  receipt  thereof  the  Clerk  of  the  appellate  Court 
must  file  the  same  and  perform  the  same  service  as  in 
civil  cases,  without  charge. 

Note.— People  vs.  Myers,  20  Cal.,  p.  76. 
Tbansckipt  on  Appbal.— People  vs.  Martin,  32 

m 

Cal.,  p.  91.  After  the  transcript  on  appeal  has  been 
filed  in  the  Supreme  Court,  it  will  not  be  sent  back  in 
order  that  the  statement  or  bill  of  exceptions  may  be 
changed  by  resettlement,  except  upon  pi*oof  or  admis- 
sion of  the  mistake  or  omission. — People  vs.  Bomero, 
18  Cal.,  p.  89. 


CHAPTER  n. 


For  what 
irrega- 
larity,  and 
how 
dismissed. 


DISMISSING  AN   APPEAL  FOR   IRREaULARITY. 

Sectiok  1248.  For  what  irrep^larity,  and  how  dismbsed. 
1249.  Dismissal  for  want  of  a  return. 

1248.  (§  493.)  If  the  appeal  is  irregular  in  any 
substantial  particular,  but  not  otherwise,  the  appellate 
Court  may,  on  any  day  in  term,  on  motion  of  the 
respondent,  upon  five  days  notice,  accompanied  with 
copies  of  the  papers  upon  which  the  motion  is  founded, 
order  it  to  be  dismissed. 

Dbmissed        1249.     (§  494.)     The  Court  may  also,  upon  like 
of  a  return,  motion,  dismiss  the  appeal,  if  the  return  is  not  made 

as  provided  in  Section  1246,  unless  for  good  cause  they 

enlarge  the  time  for  that  purpose. 
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CHAPTER  III. 

ARGUMENT   OF   THE    APPEAL. 

Sbctiok  1252.  Appeals,  when  to  be  hoard  and  determined. 

12d3.  Judgment  may  be  affirm(>d,  but  cannot  be  reversed 
without  argument. 

1254.  Number  of  counsel  to  be  heard. 

1255.  Defendant  need  not  l>e  present. 

1252.  (§  495.)     All  Appeals  in  criminal  cases  must  Appeals, 
be  beard  and  determined  at  the  first  term  of  the  appel-  J^J^^  V^^ 
late  Court  after  the  record  is  filed. 

1253.  (§  496.)     The  iiidijment  may  be  affirmed  if  Judgment 

^  ,  •^       »  •'  may  be 

the  appellant  fail  to  appear,  but  can  be  reversed  only  J^tSmnot 
after  argument,  though  the  res[)ondent  fail  to  appear.  w1,hoS"*^ 

argument. 

1254.  (§  497.)     Upon  the  aro^uraent  of  the  appeal,  Number  of 

^      .         '  '  ^  rr        7    counsel  to 

if  the  offense  is  punishable  with  death,  two  counsel  be  heard, 
must  be  heard  on  each  side,  if  they  require  it.     In  any 
other  case  the  Court  may,  in  its  discretion,  restrict  the 
argument  to  one  counsel  on  each  side. 

Note. — Stats.  1854,  p.  81,  Sec.  5. 

1255.  (§  498.)     The  defendant  need  not  personally  Defendant 

\^  /  f  J    need  not  be 

appear  in  the  appellate  Court.  present. 


CHAPTER   IV. 

JUDGMENT   UPON   APPEAL. 


SscTiOK  1258.  Court  to  give  judgment  without  regard  to  technical 

errors. 

1259.  What  may  be  reviewed  on  an  appeal  by  defendant 

fVom  a  judgment. 

1260.  May  reverse,  affirm,  or  modify  the  judgment,  and  order 

new  trial. 

1261.  New  trial,  where  to  be  had. 

1262.  Defendant,  when  to  be  discharged  on  reversal  of  judg- 

ment. 

1263.  Judgment  to  be  executed  on  affirmance. 
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Section  1264.  Judf?m en tpf  appellate  Court,  how  entered  and  remitted. 
1265.  Jurisdiction  of  appellate  Court  ceases  after  judgment 
remitted. 

1258.  (§  499.)  After  hearing  the  appeal,  the  Court 
must  give  judgment  without  regard  to  technical  errors 
or  defects,  or  to  exceptions,  which  do  not  affect  the 
substantial  rights  of  the  parties. 

Note. — A  judgment  will  not  be  disturbed  on  account 
of  an  erroneous  instruction  which  was  not  applicable  to 
the  facts  of  the  case. — People  vs.  March,  6  Cal.,  p.  543. 
A  judjE^ment  will  not  be  reversed  by  reason  of  errors 
which  do  not  affoct  the  Eubstantial  rights  of  the  parties. 
People  vs.  Cronin,  34  Cal.,  p.  191;  People  vs.  Dick,  32 
Cal.,  p.  213. 

1 259.  (§  484.)  Upon  an  appeal  taken  by  the  de- 
fendant from  a  judgment,  the  Court  may  review  any 
intermediate  order  or  ruling  involving  the  merits,  or 
which  may  have  affected  the  judgment. 

Note. — People  vs.  Clark,  January  Term,  1872.  Mo- 
tions for  continuance  arc  subject  to  review  on  an  appeal 
from  the  judgment. — People  vs.  Diaz,  6  Cal.,  p.  248. 

1260.  (§  500.)  The  Court  may  reverse,  affirm,  or 
modify  the  judgment  or  order  appealed  from,  and  may 
set  aside,  affirm,  or  modify  any  or  all  of  the  proceed- 
ings subsequent  to,  or  dependant  upon,  such  judgment 
or  order,  and  may,  if  proper,  order  a  new  trial. 

Note. — Error  must  affirmatively  appear,  or 
the  Court  will  not  reverse  the  judgment. — People  vs. 
King,  27  Cal.,  p.  507;  People  vs.  Levison,  16  Cal.,  p. 
88;  People  vs.  Bonney,*!^  Cal.,  p.  426;  People  ve. 
Connor,  17  Cal.,  p.  214;  Pex)ple  vs.  Bobinson,  17  Cal., 
p.  363;  People  vs.  Bealota,  17  Cal.,  p.  389;  People  vs. 
Lafuente,  6  Cal.,  p.  202. 

Error  in  Instructions. — Errors  in  instructions 
will  not  be  reviewed,  unless  the  instructions  are  em- 
bodied in  a  bill  of  exceptions,  or  there  is  an  indorse- 
ment thereon,  signed  by  the  Judge  showing  the  action 
of  the  Court.— People  vs.  Thompson,  28  Cal.,  p.  214; 
People  vs.  Tetheron,  40  Cal.,  p.  286;  see,  also,  cases 
cited,  supra.  A  mere  want  of  perspicuity  in  an  in- 
struction which  does  not  injure  the  prisoner  will  not 
authorize  a   reversal  of  the  judgment. — ^People  Vs. 
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Moore,  8  Cal.,  p.  90.  If  the  Court  belew,  in  the 
instructions,  assumes  a  certain  state  of  facts,  which 
facts  show  the  applicability  of  the  instructions,  the 
appellate  Court  will  review  the  action  of  the  Court 
below,  without  any  evidence  being  embodied  in  the 
record. — People  vs.  Dick,  32  Cal.,  p.  213.  And  so, 
too,  when  the  action  of  the  Court  below  is  erroneous 
under  any  pofsibje  state  of  facts.— People  vs.  Dick,  32 
Cal.,  p.  213.  The  record  of  the  trial  need  not  aflSrma- 
tively  show  that  the  instructions  were  given  in  writing; 
the  presumption  is  that  they  were  so  given. — People 
vs.  Chung  Lit,  17  Cal.,  p.  fcO. 

Appeals  from  Orders  granting  or  refusing 
New  Trials. — The  quer^tion  whether  a  defendant  in  a 
criminal  case  is  entitled  to  a  new  trial,  on  the  ground 
that  the  verdict  is  contrarj*  to  evidence,  is  one  of  law, 
and  not  one  of  fact,  within  the  meaning  of  Sec.  4  of 
Article  VI  of  the  State  Constitution. — People  vs.  Jones, 
31  Cal.,  p.  5(J5.  The  general  rule  is  that  the  Court  will 
not  review  on  appeal  an  order  refusing  a  new  trial, 
moved  for  on  the  ground  that  the  verdict  is  against 
evidence,  unless  the  record  contains  a  statement  setting 
forth  the  material  portions  of  the  testimony.  But  if 
the  record  states  that  it  gives  **  in  substance  all  that 
was  proven  on  the  part  of  the  State,"  it  is  sufficient. 
The  facts  as  proved  being  given  obviates  the  necessity 
of  setting  out  the  testimony. — People  vs.  York,  9  Cal., 
p.  421.  If  a  verdict  finding  the  accused  guilty  is  not 
clearly  sustained  by  the  evidence  the  judgment  will  be 
reversed. — People  vs.  Lewis,  36  Cal.,  p.  531.  On  an 
apjMjal  from  an  order  granting  a  new  trial  the  appellate 
Court  is  conllned  to  a  review  of  the  proceedings  between 
issue  joined  and  the  rendition  of  the  verdict. — People 
vs.  Turner,  39  Cal.,  p.  370. 

Points  raibkd  for  the  first  time. — If  the  record 
dihclo-res  the  fact  that  a  written  instrument  introduced 
in  evidence  in  the  Court  below  was  a  forgery,  the  point 
maybe  raised  for  the  first  time  in  the  Supreme  Court. — 
Fuller  vs.  Furgeson,  26  Cal.,  p.  546.  Objections  to  an 
indictment  on  the  ground  of  omission  of  certain  words, 
or  of  uncertainty  in  the  form  of  an  indictment,  cannot 
be  rai^ed  for  the  first  time  in  the  Supreme  Court. — 
People  vs.  Gatewood,  20  Cal,,  p.  146. 

Generally.— The  appellate  Court  will  not  reverse  a 
judgment  by  reason  of  an  alleged  error  in  a  proceeding 
had  on  the  trial  by  express  agreement  of  the  defendant 
and  his  counsel,  unless  bound  so  to  do  by  some  con- 
trolling  rule  of  law. — People  vs.  Henderson,^  Cal.,  p. 
465.    Ye  Cow  is  indicted;   Ah  Cow  arraigned.    £y 
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,  Chow  demands  a  separate  trial,  and  the  verdict  is 

against  Ah  Cow.  Held,  that  the  recoid  is  wanting  in 
Ik  certainty. — People  vs.  Ah  Cow,  17  Cal.,  p.  101.  In  %. 
criminal  case,  on  appeal,  the  stipulations  of  the  attor- 
neys cannot  be  substituted  for  the  certificate  of  the 
Judji^e  to  the  bill  of  exceptions. — People  vs.  Trim,  37 
Cal.,  p.  274.  The  action  of  the  Court  below  on  motion 
to  set  aside  the  indictment,  or  on  demurrer,  can  only 
be  reviewed  on  an  appeal  from  the  judgment. — People 
vs.  Turner,  39  Cal.,  p.  370.  The  note^  of  evidence  taken 
by  the  shoithnnd  reporter  must  be  written  out  and 
authentictft<:>d  by  his  certillcate. — -People  vs.  Tetheron, 
40  Cal.,  p.  286. 

New  trial.        1261.     (§  501.)     When  a  new  trial  is  ordered  it 
bad.  nAist  be  directed  to  be  had  in  the  Court  of  the  county 

from  which  the  appeal  was  taken. 

Defendant,       1262.     (§  502.)     If  a  ludfi^ment  asrainst  the  defend- 
when  to  bo  ..  ^  .  1    .  . 
discharged    ant  is  reversed  without  ordenne  a  new  trial,  the  appel- 

on  reversal  *-  '  *-  ^ 

judcment  ^^*®  Court  Hiust,  if  he  is  in  custody,  direct  him  to  be 
discharged  therefrom;  or  if  on  bail,  that  his  bail  be 
exonerated;  or  if  money  was  deposited  instead  of  bail, 
that  it  be  refunded  to  the  defendant. 

• 

judjment         ^263.     (§  503.)     If  a  judgment  against  the  defend- 
on  ant  is  affirmed,  the  original  judijcment  must  be  enforced. 

affirmance.  '  o  J      o 

Judgment         1264.     (§504.)     When  the  judgment  of  the  appel- 

of 

appellate     late  Court  is  ffiven,  it  must  be  entered  in  the  minutes, 

Court,  hoir  ^  '  ' 

entered       ^Liid  a  Certified  copy  of  the  entry  forthwith  remitted  to 
remitted,     ^j^^  Clerk  of  the  Court  jfrom  which  the  appeal  was 
taken. 

Note.— Stats.  1851,  p.  212. 

Juriidic-  1265.     (§  506.)     After  the  certificate  of  the  judg- 

tion  of 

gppeiiate     ment  has  been  remitted  to  the  Court  below,  the  appel- 
judgment"  late  Court  has  no  further  jurisdiction  of  the  appeal  or 
of  the  proceedings  thereon,  and  all  orders  necessary  to 
carry  the  judgment  into  eflfect  must  be  made  by  the 
Court  to  which  the  certificate  is  remitted. 

Note.— People  vs.  Boiiilla,  38  Cal.,  p.  699.     The 
mode  of  executing  judgments  in  criminal  cases  is  pre- 


remitted. 
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scribed  by  statute.  Upon  the  affirmance  of  an  order 
or  judgment  no  order  of  the  appellate  Court  directing 
the  Court  below  to  enforce  the  judgment  is  necessary. — 
People  vs.  Dick,  m  Cal.,  p.  102. 


TITLE  X. 

MISCELLANEOUS  PBOCEEDINGS. 

Chapter    I.  Bail. 

n.   Who   may    be    witnesses    in    criminal 
actions.  • 

in.  Compelling  the  attendance  of  witnesses. 
TV.  Examination  of  witnesses  conditionally. 
V.  Examination  of  witnesses  on  commission. 
VL  Inquiry  into  the  insanity  of  the  defend- 
ant before  trial  or  after  conviction. 
VJLi.  Compromising  certain  public  offenses  by 
leave  of  the  Court. 
YUI.  Dismissal  of  the  action^  before  or  after 
indictment^  for  want  of  prosecution  or 
otherwise. 
IX;  Proceedings  against  corporatims. 
X.  Entitling  affidavits. 
'     XI.  Errors  and  mistakes  in  pleadings  and 
other  proceedings. 
Xn.  Disposal  of  property  stolen  or  embezzled. 
Xni.  ReprieveSy  commutations^  and  pardons. 


CHAPTER  I. 

BAIL.  « 

AnTiCLE    I.  In  what  casbb  the  defendant  may  be  admitted 

TO  BAIL. 

n.  Bail  upon  being  held  to  answer  before  indict- 
ment. 
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Abticls  III.  Bail  upon  an  indictment  befobs  conviction. 
IV.  Bail  on  appeal. 
V.  Deposit  instead  of  bail. 
VI.  Surrendeb  of  tA  defendant. 
VII.  Forfeiture  of  the  undertaking  of  bail  ob  of 

THE  deposit  of  MONET. 

VIII.  Recommitment  of  the  defendant  afteb  having 

GIVEN    BAIL    OB    DEPOSITED    MONEY    INSTEAD    OF 
BAIL. 


ARTICLE  I. 

IN  WHAT  CASES  THE  DEFENDANT  MAY   BE  ADMITTED  TO  BAIL. 

^ECTION  1268.  Admission  to  bail  defined. 

1269.  TakinK  of  bail  defined. 

1270.  Offense  not  bailable. 

1271.  In  what  cases  defendant  may  be  admitted  to  bail  be- 

fore conviction. 

1272.  In  "w hat  cases  he  may  be  admitted  to  bail  after  con- 

viction and  upon  appeal. 

1273.  Nature  of  bail. 

1274.  When  bail  is  matter  of  discretion,  notice  of  applica- 

tion must  be  given  to  District  Attorney. 

Admission        1268.     (§  507.)     Admission  to  bail  is  the  order  of 

to  bail  ^  ' 

defined.  a  Competent  Court  or  magistrate  that  the  defendant 
be  discharged  from  actual  custody  upon  bail. 

Taking  of         1269.     (§  508.)     The  taking  of  bail  consists  in  the 

baU  defined  v^j  /  & 

acceptance,  by  a  competent  Court  or  magistrate,  of 
the  undertaking  of  sufficient  bail  for  the  appearance 
of  the  defendant,  according  to  the  terms  of  the  under- 
taking, or  that  the  bail  will  pay  to  the  people  of  this 
State  a  specified  sum. 

Offense  not  1270.  (§  510.)  A  defendant  charged  with  an 
offense  punishable  with  death  cannot  be  admitted  to 
bail,  when  the  proof  of  his  guilt  is  evident  or  the  pre- 
sumption thereof  great.  The  finding  of  an  indict- 
ment does  not  add  to  the  strength  of  the  proof  or  the 
presumptions  to  be  drawn  therefrom. 

Note. — The  admission  to  bail  in  capital  cases,  wheTC 
the  proof  is  evident  or  the  presumption  great,  may  be 
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made  under  Art.  I,  Sec.  5,  of  our  Congtitution,  matter 
of  discretion,  or  may  be  forbidden  by  the  Legislature. 
In  all  other  cases  tbe  admission  to  bail  is  a  rigbt  of 
the  accused  which  no  Judge  or  Court  can  properly 
refuse.— People  vs;  Tinder,  19  Cal.,  p.  539.  In  The  Peo- 
ple vs.  Tinder,  supra,  it  was  also  held  that  an  indict- 
ment for  a  capital  offense  of  itself  furnished  a  presump- 
tion of  guilt  too  great  to  entitle  the  defendant  to  bail 
as  matter  of  right  under  thp  Constitution,  or  as  mat- 
ter of  discretion  under  the  then  existing  legislation  of 
th^  State;  that  the  iodictment  created  a  presumption 
of  guilt  for  all  purposes  except  a  trial  before  a  petit 
jury.  To  obviate  the  effect  of  the  decision  in  that 
respect  the  last  clause  of  Sec.  1270  was  added  to  the 
original  section  (510)  of  the  Criminal  Practice  Act. 

1271.  (§  509.)     K  the  charge  is  for  any  other  in  what 
o&nse,  he  may  be  admitted  to  bail  before  conviction,  defendant 

'  •'  '    may  bo 

as  a  matter  of  light.  H^^^ 

conviction. 
Note.— Stats.  1863,  p.  151;   People  vs.  Tinder,  19 

Cal.,  p.  539. 

1272.  (§  512.)     After  conviction  of  an  offense  not  in  what 

^  ^  cases  he 

punishable  with  death,  a  defendant  who  has  appealed  JJJjJJiJj^t^ 
may  be  admitted  to  bail:  co^nlicaon 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  SppeaT" 
judgment  imposing  a  fine  only; 

2.  As  a  matter  of  discretion  in  all  other  cases. 

Note.— People  vs.  VoH,  Sup.  Ct.  Cal.,  1871.  The 
following  opinion  of  Mr.  Justice  Wallace,  discussing 
some  of  the  questions  involved  in  this  section,  was 
delivered  in  San  Francisco  in  November,  1871.  It  has 
never  before  been  published: 

Ex  Parte  George  Hoge,  upon  habeas  corpus. — ^The 
petitioner,  lately  under  indictment  for  an  assault  with 
a  deadly  weapon,  alleged  to  have  been  made  upon  one 
Dwycr  with  intent  to  murder  him*  was,  upon  trial  in 
the  Municipal  Criminal  Court,  found  guilty  of  an  assault 
made  with  a  deadly  weapon,  with  intent  to  do  a  bodily 
injury.  The  punishment  provided  by  statute  for  this 
^  last  offense  is  a  fine  or  imprisonment,  or  both.    Upon 

this  conviction  the  Municipal  Court  adjudged  him  to 
suffer  imprisonment  in  the  State  Prison  for  the  term  of 
eighteen  months,  and  from  this  judgnient  he  has  ap- 
pealed to  the  Supreme  Court.  Upon  taking  his  appeal, 
he  applied  to  the  Judge  of  the  Municipal  Court  to  be 
56 
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admitted  to  bail  pending  the  appeal,  and  his  application 
was  refused.    It  is  understood  that  the  learned  Judge, 
in  thus  refusing  the  application,  did  not  maintain  that 
the  prisoner  might  not  lawfully  be  admitted  to  bail 
pending  the  appeal,  but,  holding  that  the  prisoner  had 
no  absolute  right  to  go  at  large  upon  bail  after  convic- 
tion, the  Judge  was  further  of  opinion  that  it  would  be 
more  appropriate  that  the  mere  discretion  to  admit  him 
to  bail,  under  the  circumstances,  should  be  exerdsed 
by  the  Supreme  Court,  to  which  the  appeal  had  been 
taken,  or  by  aoq/ie  one  of  its  Justices.    The  counsel  for 
the  petitioner,  in  the  argument  upon  the  hearing  before 
me,  insisted  that  as  the  prisoner  is  not  charged  with  a 
capital  offense,  he  hi^  an  absolute  constifi^onal  right 
to  be  at  large  upon  bail  pending  the  appeal;  and  that 
upon  the  fact  of  his  conviction  for  this  offense,  minor  in 
its  character,  and  upon  the  further  &ct  of  an  appeal 
having  been  taken  from  the  judgment,  it  is  my  boupden 
duty  to  admit  him  to  bail,  and  that  I  have  under  these 
circumstances  no  discretion  to  refuse  the  application. 
In  support  of  this  proposition  the  counsel  cited  Section 
7,  Article  I,  of  the  Constitution  of  the  State,  and  which 
is  in  the  following  words:    "All  persons  shall  be  baila- 
ble by  sufficient  sureties,  unless  for  capital  offenses, 
when  the  proof  is  evident  or  the  presumption  great.'* 
The  argument  is,  that  it  was  the  evident  purpose  of 
the  framers  of  the  Constitution  to  abrogate  that  some- 
what unbounded  discretion  which  tlie  Judges  are  known 
to  have  exercised  at  common  law  in  allowing  or  refus- 
ing bail,  and  which  is  sa4d  to  have  "  ever  been  regarded 
with  jealousy  by  a  people  tenacious  of  liberty."    It  is 
said  that  the  liberty  of  the  citizen  was  not  intended  to 
be  left  with  no  more  reliable  safeguard  against  its  vio- 
lation than  the  mere  discretion  of  a  Judge.    That  if 
the  offense  charged  be  capital  in  degree,  then  an  inquiry 
must  be  directed  to  ascertain  if  the  proof  upon  which 
it  rests  is  evident  or  the  presumption  great.    That  if  it 
appears  upon  such  inquiry  that  the  proof  is  not  evident 
nor  the  presumption  great,  the  right  to  be  admitted  to 
bail  is  absolute,  even  in  such  a  case.    But  that,  how- 
ever this  may  be  in  regard  to  capital  offenses,  the  ex- 
pression of  the  Constitution  with  reference  to  cases 
below  the  capital  degree  is  clear  and  unqualified  that 
*'  all  persons  shall  be  bailable  by  sufficient  suretieS'' 
That  the  case  of  Hoge  does  not  involve  a  capital  offense, 
and,  therefore,  he  is  **  bailable  by  sufficient  sureties." 
That  this  was  his  status  before  his  late  trial,  and  that 
his  subsequent  conviction  of  a  minor  felony  does  not 
alter  the  degree  of  the  offense  with  which  he  is  changed, 
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or  constitute  it  one  of  a  capital  character;  that  the  rule 
laid  down  by  the  Constitution  upon  the  subject  of  bail 
refers  only  to  the  degree  of  the  offense  charged  as  being 
capital  or  less  than  capital,  and  was  not  intended  to 
diiitinguish  between  cases  pending  for  determination  in 
the  Supreme  Court  upon  appeal,  and  like  cases  pend- 
ing for  determination  in  a  Court  of  original  criminal 
jurisdiction.  I  have  sufficiently  stated  the  argument 
to  develop  the  point  made  and  to  show  how  it  is  said  to 
bear  upon  the  case  in  hand.  The  constitutional  ques- 
tion thus  presented  is^  obviously  of  surpassing  impor- 
tance, and  will  be  found  to  have  divided  the  views  of 
some  of  the  highest  Courts  of  the  country.  As  it  is 
already  pending  (or  decision  in  the  Supreme  Court  of 
this  State  (Ex  Parte  VoU),  and  as,  I  think,  the  prisoner 
entitled  to  bail  upon  other  grounds,  I  need  not  express 
my  views  upon  it  here  nor  particularly  examine  it 
further. 

By  statute  concerning  the  writ  of  habeas  corpus 
(Art.  2555),  it  is  declared  to  be  my  duty  to  dispose  of 
the  prisoner  "as  the  justice  of  the  case  may  require;" 
and  by  another  statute  concerning  admission  to  bail 
(Art.  1721),  it  is  provided  that  in  such  a  case  as  this  in 
hand,  bail  may  be  allowed  or  refused  "  as  a  matter  of 
discretion.*'  This  **  discretion  "  to  do  "justice  "  is  not, 
however,  an  arbitrary  discretion  to  do  abstract  justice 
according  to  the  popular  meaning  of  that  phrase,  but 
is  a  discretion  governed  by  legal  rules  to  do  justice 
according  to  law,  or  to  the  analogies  of  the  law  as  near 
as  may  be.  The  case  of  the  prisoner  is  almost  within 
the  very  letter  of  the  statute  allowing  bail  upon  appeal, 
for  the  offense  of  which  he  was  convicted  was  one  which 
might  have  been  punished  by  the  infliction  of  a  fine 
merely.  It  was  within  the  discretion  of  the  Court 
to  impose  the  fine  or  to  adjudge  the  imprisonment. 
Either  would  have  satisfied  the  statute  which  the  pris- 
oner had  broken.  Had  the  fine  alone  been  imposed  the 
positive  ryle  of  the  statute  would  have  permitted  him 
to  go  upon  bail  pending  an  appeal.— (Art.  1721.)  Yet 
his  offense  is  the  same,  whether  he  be  fined  or  be  im- 
prisoned. In  case  the  mere  fine  had  been  imposed  the 
statute  itself  set  him  at  liberty  on  bail  pending  an 
appeal.  Now  that  the  imprisonment,  however,  has 
been  adjudged,  the  statute  leaves  it  to  my  discretion  to 
admit  him  to  bail  or  not,  as  justice  may  seem  to  require. 
If  my  discretion  is  to  be  interpreted  by  the  rule  of  the 
statute  in  the  other  case,  and  I  think  it  ought,  I  am 
unable  to  see  why  the  prisoner  prosecuting  an  appeal 
should  absolutely  go  at  large  in  the  meantime  in  the 
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one  case  and  abi^olutely  go  to  the  State  Prison  in  the 
meantime  in  the  other. 

On  the  argument  before  me,  attention  was  called  to 
portions  of  the  charge  given  to  the  jury  on  the  tiial  of 
the  pri.<:oner,  and  also  to  the  rulings  of  the  Court  in 
excluding  certain  evidence  offered  upon  his  behalf.    It 
is  not  proper  that  I  i>h(>uld  intimate  an  opinion  as  to  the 
ultimate  determination  of  the  points  which  it  is  the 
purpose  of  the  appeal  to  present  for  the  judgment  of 
the  Supreme  Court.     They  are  (sufficient,  in  my  judg- 
ment, to  show  that  the  appeal  is  bona  l;de,  and  that  the 
case  made  is  not  to  bo  characterized  as  fiivolous  or 
unsubstantial.     I  think  that  should  I,  under  the  cir- 
cumstances, refuse  to  admit  the  prisoner  to  bail,  it 
would  be  a  misapplication  of  the  discretion  conferred* 
by  the  statute.    Tlic  Tight  to  appeal  to  the  Supreme 
Court  is  guaranteed  by  the  Constitution  to  the  pris-oner, 
and  is  as  sacred  as  the  right  of  trial  by  jury.    It  is  one 
of  the  means  the  law  has  provided  to  deteimine  the 
question  of  his  guilt  or  innocence.      Upon  such  an 
appeal  the  ultimate  question  is  nearly  alwa^'s  as  to  the 
validity  of  the  judgment  under  which  the  prisoner  \i 
to  suffer;  and  it  is  certainly  not  consonant  to  our  ideas 
of  justice,  if  it  can  be  prevented  by  legal  means,  that 
even  while  the  question  of  guilt  or  innocence  is  yet  being 
agitated  in  the  form  of  an  appeal,  the  pi isoner  should 
be  undergoing  the  very  puni^hment  and  suffering  the 
very  infamy  which  it  was  the  lawful  jlkrpose  of  the 
appeal  to  nveit. '  It  would  be  somewhat  akin  to  a  prac- 
tice of  punishing  the  accused  for  his  alleged  offense 
while  the  jury  was  yet  delibeiating  u]x)n  the  veidict. 

Under  the  circumstances  of  this  case,  I  j^hall  order 
that  the  prisoner  be  admitted  to  bail,  pending  the  ap- 
peal, in  the  sum  of  four  thousand  dollars. 

WALLACE,  J. 
San  Francisco,  Nov.  23,  1870. 

Nature  of         1273.     (§§  518,  514.)     If  the  offense  is  bailable,  the 
defendant  may  be  admitted  to  bail  before  eonvietiou: 

1.  For  Ilia  appearance  before  the  magistrate  on  the 
examination  of  the  charge,  before  being  held  to 
answer; 

2.  To  appear  at  the  Couii  to  which  the  magistrate 
is  required  to  return  the  depositions  and  statement, 
upon  the  defendant  being  held  to  answer  after  ex- 
amination; 
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3.  After  indictment,  either  before  the  bench  war-  Same, 
rant  is  issued  for  his  arrest  or  upon  any  order  of  the 
Court  committing  him  or  enlarging  the  amount  of 
bail,  or  upon  his  being  surrendered  by  his  bail  to 
answer  the  indictment  in  the  Court  in  which  it  is 
found,  or  to  which  it  may  be  transferred  for  trial.  # 

And  afler  conviction,  and  upon  an  appeal: 

1.  K  the  appeal  is  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail,  that  he  will  pay  the 
same,  or  such  part  of  it  as  tlie  appellate  -Court  may 
direct,  if  the  judgment  is  affirmed  or  modified,  or  the 
appeal  is  dismissed; 

2.  If  judgment  of  imprisonment  has  been  given, 
that  he  will  surrender  himself  in  execution  of  the 
judgment,  upon  its  being  affiimed  or  modified,  or 
upon  the  appeal  being  dismissed. 

1274.     (§  611.)     When  the  admission  to  bail  is  a  Whonbaii 
matter  of  discretion,  the  Court  or  officer  to  whom  the  dwcrotion. 

'  notice  of 

application  is  made  must   require  reasonable  notice  Jf^gj^bi***" 
thereof  to  be  given  to  the  District  Attorney  of  the  SrstJiet 

Attorney. 

county. 


ARTICLE  II. 

BA.IL  UPOK  BEING  HELD  TO  ANSWER  BEFORE  INDICTMENt. 

Section  1277.  What  magistrates  may  admit  to  bail. 

1278.  Bail,  how  put  in  and  form  of  the  undertaking. 

1279.  Qualifications  of  bail. 

1280.  Bail,  how  to  justify. 

1281.  On  allowance  of  bail,  defendant  to  be  discharged. 

1277.  (§  515.)      When  the   defendant  has  been  Whatman 

1     ,T  .         .  ^  ,,.       istratea 

neld  to  answer   upon   an   examination  for  a  public  may  admit 
offense,  the  admission  to  bail  may  be  by  the  magis- 
trate by  whom  he  is  so  held,  or  by  any  magistrate 
who  has  power  to  issue  the  writ  of  habeas  corpus. 

1278.  (§  516.)     Bail  is  put  in  by  a  written  under- 
taking, executed  by  two  sufficient  sureties  (with  or 
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Baii.how     without  the  defendant,  in  the  discretion  of  the  magis- 

put  in  and 

rorna^tho  tfate),  and  acknowledged  before  the  Court  or  magis- 
"**•  trate,  in  substantially  the  following  form: 

An  order  having  been  made  on  the day  of 


A.  D.  eighteen ,  by  A.  B.,  a  Justice  of  the  Peace 

•of County  (or  as  the  case  may  be),  that  C.  D.  be 

held  to  answer  upon  a  charge  of  (stating  briefly  the 
nature  of  the  offense),  upon  which  ne  has  been  admit- 
ted to  bail  in  the  sum  of dollars;  we,  E.  F.  and 

6.  II.  (stating  their  place  of  residence  and  occupation), 
hereby  undertake  that  the  above  named  C.  D.  will 
appear  and  answer  the  charge  above  mentioned,  in 
whatever  Court  it  may  be  prosecuted,  and  will  at  all 
times  hold  himself  amenable  to  the  orders  and  pro- 
cess of  the  Couit,  and  if  convicted,  will  appear  for 
judgment  and  render  himself  in  execution  thereof  or 
if  he  fails  to  perform  either  of  these  conditions,  that 
we  will  pay  to  the  people  of  the  State  of  California 

the  sum  of dollars  (inserting  the  sum  in  which 

the  defendant  is  admitted  to  bail.) 

Note.— People  vs.  Smith,  18  Cal.,  p.  496.  A  sub- 
stantial compliance  with  this  section  is  sufficient. — Peo- 
ple vs.  Love,  19  Cal.,  p.  576.  Bail  is  taken  by  a  recog- 
nizance executed  by  sureties;  the  accused  need  not  sign 
it.— People  vs.  Love,  19  Cal.,  p.  576.  The  bond  need 
not  state  in  what  Court  the  defendant  must  appear.^ 
People  vs.  Carpenter,  7  Cal.,  p.  402. 

qaaiifica-         1279.     (§  517.)     The  qualifications  of  bail  are  aa 

tionsorbail    .  ., 

follows: 

1.  Each  of  them  must  be  a  resident,  householder, 
or  freeholder  within  the  State;  but  the  Court  or  mag- 
istrate may  refuse  to  accept  ^^7  person  as  bail  who  is 
not  a  resident  of  the  county  where  bail  is  ottered; 

2.  They  must  each  be  worth  the  amount  specified 
in  the  undertaking,  exclusive  of  property  exempt  from 
execution;  but  the  Court  or  magistrate,  on  taking 
bail,  may  allow  more  than  two  sureties  to  justify  sev- 
erally in  amounts  less  than  that  expressed  in  the 
undertaking,  if  the  whole  justification  be  equivalent 
to  that  of  sufficient  bail. 

Note.— Stats.  1856,  p.  269,  Sec.  1. 
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1280.  (§§  518,  519.)     The  bail  must  in  all  cases  Ban.  how 

^  '  to  justify. 

justify  by  affidavit  taken  before  the  magistrate,  that 
they  each  possess  the  qualifications  provided  in  the 
preceding  section.  The  magistrate  may  further  ex- 
amine the  bail  upon  oath  concerning  their  sufficiency, 
in  such  manner  as  he  may  deem  proper. 

1281.  Upon  the  allowance  of  bail  and  the  execu-  Onaiiow- 
tion  of  the  undertaking,  the  magistrate  must,  if  the  J«i^ 
defendant  is  in  custody,  make  and  sign  an  order  for  JiMharged. 
his  discharge,  upon  the  delivery  of  which   to   the 
proper  officer  the  defendant  must  be  discharged. 


ARTICLE  III. 

BAIL  UPOK  AN  INDICTMENT  BKFORK  CONTICTION. 

Sbctioit  1284.  When  offense  is  not  capital. 

1285.  When  the  offense  is  capital. 

1286.  Bail  on  habeas  corpus. 

1287.  Fonn  of  undertaking. 

1288.  Sections  applicable  to  qualifications,  etc. 

1284.  (§  520.)     When  the  oflfense  charged  in  the  Wb^n  , 
indictment  is  not  punishable  with  death,  the  officer  not  capital, 
serving  the  bench  warrant  must,  if  required,  take  the 
defendant  before  a  magistrate  in  the  county  in  which 

it  is  issued,  or  in  which  he  is  arrested,  fqr  the  purpose 
of  giving  bail. 

NoTi.—The  County  Court  is  not  fettered  in  its 
authority  over  the  person  of  the  defendant,  after  an 
indictment  is  found  against  him,  by  reason  of  a*ny  pro- 
ceedings had  against  him  previously.  If  bail  has  been 
previously  taken,  and  is  deemed  sufficient  security  for 
the  defendant's  appearance,  the  Court  may  permit  it 
to  stand;  if  not  deemed  sufficient,  the  Court  may  order 
the  defendant  into  custody,  either  for  the  purpose  of 
procuring  additional  bail  or  for  his  detention  until  trial, 
if  the  case  %  one  in  which  bail  ought  not  to  be  taken. 
Bz  Parte  Cook,  S5  Cal.,  p.  107. 

1285.  (§  521.)     If  the  offense  chars^ed  in  the  in-  when  the 

.  /  °  ofenseifl 

dictment  is  punishable  with  death,  the  officer  arrest-  capital. 
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Bail  on 
habeas 
corpus. 


Ftfrmof 

ondortak- 

ing. 


ing  the  defendant  must  deliver  him  into  custody, 
according  to  the  command  of  the  bench  warrant. 

1286.  (§  522.)  When  the  defendant  is  so  de- 
livered into  custody  he  must  be  held  by  the  Sheriff^ 
unless  admitted  to  bail  on  examination  upon  a  writ  of 
habeas  corpus. 

1287.  (§  523.)  The  bail  must  be  put  in  by  a  writ- 
ten undertaking,  executed  by  two  sufficient  sureties 
(with  or  without  the  defendant,  in  the  discretion  of  the 
Court  or  magistrate),  and  acknowledged  before  the 
Court  or  magistrate,  in  substantially  the  following 
form: 

An  indictment  having  been  found  on  the day 

of ,  A.  1).  eighteen ,  in  the  County  Comt  of 

the  County  of ,  charging  A.  B.  with  the  crime  of 

(designating  it  generally),  and  he  having  been 

admitted  to  bail  in  the  sum  of dollara,  we,  C.  D. 

and  E.  F.,  of (stating  their  place  of  residence 

and  occupation),  hereby  undertake  that  the  above 
named  A.  B.  will  appear  and  answer  the  indictment 
above  mentioned,  in  whatever  Court  it  may  be  prose- 
cuted, and  will  at  all  times  render  himself  amenable 
to  the  orders  and  process  of  the  Couii;,  and,  if  con- 
victed, will  appear  for  judgment 'and  render  himself 
in  execution  thereof;  or,  if  he  fails  to  perform  either 
of  these  conditions,  that  we  will  pay  to  the  people 

of  the  State  of  California  the  sum  of dollars 

(inserting  the  sum  in  which  the  defendant  is  admitted 
to  bail.) 

Note.— Stats."  1863,  p.  162,  Sec.  19;  People  vs.  Smith, 
18  Cal.,  p.  498.  See  note  to  Sec.  1278  of  this  Code.  A 
partj  indicted  for  a  bailable  offense,  and  who  is  under 
arrest  on  a  bench  warrant  on  which  an  order  is  indorsed 
admitting  the  defendant  to  bail,  is  entitled  to  a  dis- 
charge upon  the  execution  of  a  proper  recognizance. 
No  approval  of  the  recognizance  is  required,  and  the 
responsibility  of  the  sureties  attaches  the  moment  the 
party  is  released;  their  liability^is  fixed  by  a  breach  of 
its  conditions,  and  a  forfeiture  declared  and  entered  by 
the  proper  Court.  The  justification  forms  no  part  of 
the  contract,  and  in  no  manner  affects  the  liability  of 
the  sureties.— People  vs.  Pemiiman,  37  Cal.,  p.  271. 
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1288.     (§  524.)     The  provisions  contained  in  Sec-  SeetioDs      (/m^  *. 

^  '  applicable 

to  (^aalifl- 
oationa,  oto. 


applicable  ^  ^ 

tions  1279,  1280,  and  1281,  in  relation  to  bail,  apply  ^3»>*«^    /  ^  7y 


t/^ 


to  the  qualifications  of  the  bail,  and  to  all  the  pro- 
ceedings respecting  the  putting  in  and  justifying  of 
bail  and  incident  thereto. 

ARTICLE   IV.  /^•^w 

« 

BAIL  OK  APPEAL. 

Section  1291.  Who  may  admit  to  bail. 

1292.  Qualifications  of  bail  and  how  put  in,  and  condition  of 
undertaking;. 

1291.     (§  525.)     In  the  cases  in  which  defendant  who  may 

^  *  admit  to 

may  be  admitted  to  bail  upon  an  appeal,  the  order  ^^^ 
admitting  him  to  bail  may  be  made  by  any  magistrate 
Kkving  the  power  to  issue  a  writ  of  habeas  corpus. 

Note.— Steta.  1851,  p.  212.     See,  as  to  the  right  to 
bail  on  appeal.  Sec.  1272  of  this  Code,  and  note. 

1202.     (§  527.)     The  bail  must  possess  the  qualifi-  Quaiifloa- 
cations,  and  must  be  put  in,  in  all  respects,  as  provided  ^^^^  ^ 
in  Article  11  of  this  Chapter,  except  that  the  under-  SflfndSi 
taking  must  be  conditioned  as  prescribed  in  Section  **^"* 
1273,  for  undertakings  of  bail  on  appeal. 


rtt  cCd^i 


ARTICLE  V. 

DEPOSIT  INSTEAD  OF  BAIL. 


Section  1295.  Deposit,  when  and  how  made. 

1296.  May,  after  bail  is  given  and  before  forfeiture. 

1297.  Deposit  to  be  applied  to  pajment  of  judgment  and  fine. 

1205.     (§  b28.)     The  defendant,  at  any  time  after  Doposit, 
an  order  admitting  him  to  bail,  instead  of  giving  bail  hoir  madeu 
may  deposit  with  the  Clerk  of  the  Court  in  which  he  is 
held  to  answer,  the  sum  mentioned  in  the  order,  and 
upon  delivering  to  the  officer  in  whose  custody  he  is 

67 
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May,  after 
bailu 

E'ren  and 
ifore 
foifeitnrow 


a  certificate  of  the  deposit,  lie  must  be  discharged  from 
custody. 

1 296.  (§  529.)  If  the  defendant  has  given  hail,  he 
may,  at  any  time  before  the  forfeiture  of  the  undertak- 
ing, in  like  manner  deposit  the  sum  mentioned  in  the 
recognizance,  and  upon  the  deposit  being  made  the  bail 
is  exonerated. 


Deposit  to 
be  applied 


ment  and 
line. 


1 297.  (§  530.)  When  money  has  been  deposited, 
^FJ^®"*  if  it  remains  on  deposit  at  the  time  of  a  judgment  for 
the  payment  of  a  fine,  the  County  Clerk  must,  under 
the  direction  of  the  Court,  apply  the  money  in  satia- 
faction  thereof,  and  after  satisfying  the  fine  and  costs, 
must  refund  the  surplus,  if  any,  to  the  defendant. 


Surrender, 
by  whom: 
when,  and 
how  made. 


ARTICLE  VI. 


BTTKBENDKE  OF  THE  DEFSKDAKT. 


Section  ISOO.  Surrender,  by  whom;  when,  and  how  made. 

1301.  By  whom,  etc.,  the  defendant  may  be  arrested  for  the 

purpose  of  a  surrender. 

1302.  On  a  surrender,  before  forfeiture,  money  deposited  to 

be  refunded,  etc. 

1300.  (§§  531,  582.)  At  any  time  before  the  for- 
feiture of  their  undertaking  the  bail  may  surrender 
the  defendant  in  their  exoneration,  or  he  may  surren- 
der himself  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  of  giving  bail,  in  the  following 
manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail 
must  be  delivered  to  the  officer,  who  noeust  detain  the 
defendant  in  his  custody  thereon  as  upon  a  commit- 
ment, and  by  a  certificate  in  writing  acknowledge  the 
surrender; 

2.  Upon  the  undertaking  and  the  certificate  of  the 
officer,  the  Court  in  which  the  action  or  appeal  is 
pending  may,  upon  notice  of  five  days  to  the  District 
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Attorney  of  tlie  county,  with  a  copy  of  the  undertak- 
ing and  certificate,  order  that  the  bail  be  exonerated, 
and  on  filing  the  order  and  the  papers  used  on  the 
application,  they  are  exonerated  accordingly. 

1301.  (§  533.)     For  the  purpose  of  surrendering  By  whom, 
the  defendant,  the  bail,  at  any  time  before  they  are  Jf^®°Jj°* 
finally  discharged,  and  at  any  place  within  the  State,  JfelSunjwS 
may  themselves  arrest  him,  or  by  a  written  authority,  dw."*"^' 
indorsed  on  a  certified  CQpy  of  the  undertaking,  may 
empower  any  person  of  suitable  age  and  discretion  to 

do  so. 

1302.  (§  634.)     If  money  has  been  deposited  in-  Ouk 
stead  of  bail,  and  the  defendant,  at  any  time  before  the  f^f/^jf^^' 
forfeiture  thereof,  surrenders  himself  to  the  ofiicer  to  depOTft«d 
whom  the  commitment  was  directed,  in  the  manner  JSranded. 
provided  in  the  last  two  sections,  the  Court  must  order 

a  return  of  the  deposit  to  the  defendant,  upon  produc- 
ing the  certificate  of  the  ofliicer  showing  the  surrender, 
and  upon  a  notice  of  five  days  to  the  District  Attorney, 
with  a  copy  of  the  certificate. 


ARTICLE  VII. 

FORFEITURE  OF  THE  UKDERTAKINO  OF  BAIL  OR  OF  THE  DEPOSIT  OF 

M^EY. 

Srctiok  1305.  In  what  cases,  and  how  ordered.    When  and  how  for- 
feiture may  be  discharged. 

1306.  Forfeiture  to  be  enforced  by  action. 

1307.  Deposit,  when  forfeited,  how  disposed  of. 

1305.     (§§  535,  536.)     If,  without  suflicient  excuse,  in  what . 

.  ^  cases,  and 

the  defendant  neglects  to  appear  for  an'aignment  or  for  J^J^^^ 
trial  or  judgment,  or  upon  any  other  occasion  when  his 
presence  in  Court  may  be  lawfully  required,  or  to  sur- 
render himself  in  execution  of  the  judgment,  the  Court 
must  direct  the  &ct  to  be  entered  upon  its  minutes,     ' 
and  the  undertaking  of  bail,  or  the  money  deposited 
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When  And    instead  of  bail,  as  the  case  may  be,  is  thereupon  de- 
forfoiture     clared  forfeited.    But  if  at  any  time  before  the  final 

may  be  •' 

discharged,  adjouinment  of  the  Coui-t,  the  defendant  or  his  bail 
appear  and  satisfactorily  excuse  his  neglect,  the  Court 
may  direct  the  forfeiture  of  the  undertaking  or  the 
deposit  to  be  discharged  upon  such  teims  as  may  be 
just. 

Forfeiture        1306.     (§  587.)     If  the  forfeiture  is  not  discharged, 

to  be 

enfpreedby  as  provided  in  the  last  section,  the  District  Attorney 
may  at  any  time  after  the  adjournment  of  the 'Court 
proceed  by  action  only  against  the  bail  upon  their 
undertaking. 

Note.— People  vs.  Carpenter,  7  Cal.,  p.  402. 

DepoiH,  1307.     (§  538.)     K  by  reason  of  the  neglect  of  the 

when  for-        t^,  ,  •i-i/.i-i 

Joited.  how  defendant  to  appear,  money  deposited  instead  of  bail 
is  forfeited,  and  the  forfeiture  is  not  discharged  or  remit- 
ted, the  Clerk  with  whom  it  is  deposited  must,  imme- 
diately after  the  final  adjournment  of  the  Court,  pay 
over  the  money  deposited  to  the  County  Treasurer. 


ARTICLE   VIII. 

BECOUMITMENT  OF  THE  DEFENDANT,  AFTER  HATING  OITEN  BAIL  OR 

DEPOSITED  MONEY  INBTEAD  OF  BAIL. 

Section  1310.  In  what  cases. 

1311.  Contents  of  order.9 

1312.  Defendant  may  be  arrested  in  any  county. 

1313.  If  for  failure  to  appear  for  judgment,  defendant  must 
be  committed. 

1314.  If  for  other  cause,  he  may  be  adni^itted  to  bail. 

1315.  Bail  in  such  case,  by  whom  taken. 

1316.  Form  of  the  undertaking. 

1317.  Bail  must  possess  what  qualifications,  and  how  put  in. 

In  what  1310.     (§  539.)     The  Court  to  which  the  commit- 

ting magistrate  returns  the  depositions,  or  in  which  an 
indictment  or  appeal  is  pending,*  or  to  which  a  judg- 
ment on  appeal  is  remitted  to  be  carried  into  eftect, 
may,  by  an  order  entered  upon  its  minutes,  direct  the 


oasM. 
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arrest  of  the  defendant  and  his  commitment  to  the 
officer  to  whose  custody  he  was  committed  at  the  time 
of  giving  bail,  and  his  detention  until  legally  dis- 
charged, in  the  following  cases; 

1.  When,  by  reason  of  his  failure  to  appear,  he  has 
incurred  a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof; 

2.  When  it  satisfactorily  appears  to  the  Court  that 
his  bail,  or  either  of  them,  are  dead  or  insufficient,  or 
have  removed  from  the  State; 

3.  Upon  an  indictment  being  found  in  the  cases  pro- 
vided in  Section  985. 

1311.  (§  540.)     The  order  for  the  recommitment  Contents  of 

^  '  order. 

of  the  defendant  must  recite  generally  the  facts  upon 
which  it  is  founded,  and  direct  that  the  defendant  be 
arrested  by  any  Sheriff,  Constable,  Marshal,  or  Police- 
man in  this  State,  and  committed  to  the  officer  in 
whose  custody  he  was  at  the  time  he  was  admitted  to 
bail,  to  be  detained  until  legally  discharged. 

1312.  (§  541.)     The   defendant  may  be  arrested  Defendant 

.  ,  may  be 

pursuant  to  "the  order,  upon  a  certified  copy  thereof,  a-reRtodm 

*  '      ^  1  •/  7    j^ny  county* 

in  any  county,  in  the  same  manner  as  upon  a  warrant, 
of  arrest,  except  that  when  arrested  in  another  county 
the  order  need  not  be  indorsed  by  a  magistrate  of  that 
county. 

1313.  (§  542.)     If  the  order  recites,  as  the  around  if  for 

^  ^      ^  '  &  failure  to 

upon  w^hich  it  is  made,  the  fiiilure  of  the  defendant  to  appear  for 

*  '  ,  judgment, 

appear  for  judgment  upon  conviction,  the  defendant  JSJbo** 
must  be  committed  according  to  the  requirement  of  ®®°*°**"®'^ 
the  order.  ^ 

1314.  {§  543.)     If  the  order  be  made  for  any  other  ifforother 

cause,  he 

cause,  and  the  offense  is  bailable,  the  Court  may  fix  ™/y.P«^ 

'  .  admitted  to 

the  amount  of  bail,  and  may  cause  a  direction  to  be  ^^^ 
inserted  in  the  order  that  the  defendant  be  admitted 
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to  bail  iu  the  Bum  fixed,  wbich  must  be  specified  in 
the  order. 


Form  of 
the  under* 
taking. 


BaiiiDBueh       1316.     (§  544.)     When  the  defendant  is  admitted 

ease,  by  ^  ' 

take"  *^  hsLilj  the  bail  may  be  taken  by  any  magistrate  iu 
the  county,  having  authority  in  a  similar  dise  to  admit 
to  bail,  upon  the  lioldiug  of  the  defendant  to  answer 
before  an  indictment,  or  by  any  other  magistrate 
designated  by  the  Court. 

1316.  (§545.)  When  bail  is  taken  upon  the 
recommitment  of  the  defendant,  the  undertaking  must 
be  in  substantially  the  f6llowing  foim: 

An  order  having  been  made  on  the  — ^ —  day  of , 

A.  1).  eighteen ,  by  the  Court  (naming  it),  that  A. 

B.  be  admitted  to  bail  in  the  sum  of dollars,  in 

an  action  jiending  in  that  Court  against  him  in  behalf 
of  the  people  of  the  State  of  California,  upon  an 
(informati(»n,  presentment,  indictment,  or  appeal,  as 
the  case  may  be),  we,  C.  1).  and  E.  F.,  of  (stating 
their  places  of  residence  and  occupation^,  hereby  un- 
dertake that  the  above  named  A.  B.  will  appear  in 
that  or  any  other  Court  in  which  his  appearance  may 
be  lawfully  required  upon  that  (infoimation,  present- 
ment, indictment,  or  aj)j)eal,  as  the  case  may  be),  and 
will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  sur- 
render himself  in  execution  thereof;  or  if  he  fails  to 
perform  either  of  these  conditions,  that  we  will  pay 
to  the  people  of  the  State  of  California  the  sum  of 

dollara  (insert  the  sum  in  which  the  defendant  is 

admitted  to  bail). 

NoTK.— See  note  to  Sec.  1278. 

Bail  must         1317.     (§  546.)  '  The  bail  must  possess  the  qualifi- 
whatquaii-  catious,  and  must  be  put  in,  in  all  respects,  in  the 

fications,  '  r  J  i  j 

putiB?^      manner  prescribed  in  Article  11  of  this  Chapter. 


► 
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CHAPTER  n. 

WHO  MAY   BE  WITNESSES  IN   CRIMINAL  ACTIONS. 

SscnoN  1321.  Who  are  competent  witnesses. 

1322.  When  husband  and  wife  are  not  competent  witnesses. 

1323.  When  the  defendant  is  not  a  competent  witness. 

1321.     The  rules  for  determininff  the  competency  who  are 

o  JT  •/    eqm  potent 

of  witnesses  in  civil  actions  are  applicable  also  to  '^toeeaefc 
criminal  actions  and  proceedings,  except  as  otherwise 
provided  in  this  CJode. 

Note. — These  rules  are  found  in  the  Code  of  Civil 
Procedure,  and  are  as  follows.  (The  numhers  in  paren- 
theses refer  to  the  sections  of  the  old  Practice  Act): 

Sec.  1879.  d  391.)  All  persons,  without  exception, 
otherwise  than  are  specified  in  the  next  two  sections, 
who,  having  organs  of  sense,  can  perceive,  and,  per- 
ceiving, can  make  known  their  perceptions  to  others, 
may  he  witnesses.  Therefore,  neither  parties  nor  other 
persons  who  have  an  interest  in  the  event  of  an  action 
or  proceedinjf  are  excluded;  nor  those  who  have  been 
convicted  of  crime;  nor  persons  on  account  of  their 
opinions  on  matters  of  religious  belief;  although,  in 
every  case,  the  credibility  of  the  witness  may  be  drawn 
in  question,  as  provided  in  Section  1847. 

Sec.  1880.  (§  394.)  The  following  persons  cannot  be 
witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of 

their  production  for  examination;  • 

2.  Children  under  ten  years  o'f  age,  who  appear  inca- 
pable of  receiving  just  impressions  of  the  facts  respect- 
ing which  they  are  examined,  or  of  relating  them  truly. 

Sec.  1881.  (gj  395,  396,  397,  398,  399.)  There  are 
particular  relations  in  which  it  is  the  policy  of  the  law 
to  encourage  confidence  and  to  preserve  it  inviolate; 
therefore,  a  person  cannot  be  examined  as  a  witness  in 
the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during 
the  marriage  or  afterwards,  be,  without  the  consent  of 
the  other,  examined  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage;  but  this  excep- 
tion does  not  apply  to  a  civil  action  or  proceeding  by 
one  against  the  other,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  one  against  the  other; 
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an 


^  When 
J  husband 


and  wife 
are  not 
oomiletent 
witneeses. 


\p%^     %*• 


When  the 
defendant 
is  not  a 
oompetent 
witness. 


2.  An  attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by 
the  client  to  )iim,  or  his  advice  j^iven  thereon  in  the 
course  of  professional  employment; 

8.  A  clergyman  or  priest  cannot,  without  the  consent 
of  the  person  making  the  confession,  be  examined  as 
to  any  confession  made  to  him  in  his  professional  char- 
acter, in  the  course  of  discipline  enjoined  by  the  church 
'  to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without 
the  consent  of  his  patient,  be  examined  in  a  civil  action 
as  to  any  information  acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  prescribe  or  act 

,      for  the  patient; 

5.  A  public  officer  cannot  be  examined  as  to  commn- 
nications  made  to  him  in  official  confidence,  when  the 
public  interests  would  suffer  by  the  disclosure. 

Ssc.  1882.  If  a  person  offer  himself  as  a  witness, 
that  is  to  be  deemed  a  consent  to  the  examination, also, 
of  a  wife,  husband,  attorney,  clergyman,  physician,  or 
surgeon  on  the  same  subject,  within  the  meaning  of  the 
first  four  subdivisions  of  the  last  section. 

Skc.  1883.  {Ji  400.)  The  Judge  himself,  or  any  juror, 
may  be  called  as  a  witness  by  either  party;  but  in  such 
case  it  is  in  the  discretion  of  the  Court  or  Judge  to  order 
the  trial  to  be  postponed  or  suspended,  and  to  take 
place  before  another  Judge  or  jury.  See,  also,  note  to 
Sec.  1102,  ante,  and  cases  there  cited. 

1322.  Except  with  the  consent  of  both,  or  in  cases 
of  criminal  violence  upon  one  by  the  other,  neither 
husband  nor  wife  are  competent  witnesses  for  or  against 
each  other  in  a  criminal  action  or  proceeding  to  which 
one  or  both  are  parties. 

Note.— People  vs.  Anderson,  26  Cal.,  p.  129.  A 
restriction  upon  the  competency  of  a  witness  must  be 
strictly  construed  in  fnvor  of  life,  liberty,  and  public 
justice. — People  vs.  Awa,  27  Cal.,  p.  638. 

1323.  A  defendant  in  a  criminal  action  or  pro- 
ceeding to  which  he  is  a  party,  is  not,  without  his  con- 
sent, a  competent  witness  for  or  against  himself.  His 
neglect  or  refusal  to  give  such  consent  shall  not  in  any 
manner  prejudice  him  nor  be  used  against  him  on  the 
trial  or  proceeding. 
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Note. — In  The  People  vs.  Anderson,  July  Term, 
1870,  gays  Justice  Temple,  speaking  for  the  Court: 
**  The  defendant  is  not  called  upon  to  offer  him.«elf  to 
prove  any  fact  in  the  case,  nor  can  any  presumption  be 
properly  indulged  against  him  for  not  doing  so."  This 
Chapter  is  founded  upon  Sec^.  13,  14,  and  15,  of  the 
Crimes  and  Punishment  Act  of  1850,  as  they  were  sub- 
sequently an|||ded  (Stats.  1855,  p.  105;  186.S,  p.  69); 
an  Act  authorizing  husband  and  wife  to  becou^  wit- 
nesses, etc.  (Stats.  1800,  p.  46);  an  Act  relating  to  crim- 
inal prosecutions  (ib.,  p.  865);  and  an  Act  supplementary 
to  the  Crimes  and  Punishment  Act  of  1850  (Stats.  1868, 
p.  40).  Kindred  provisions  were,  under  the  foimer 
arrangement  of  our  statutes,  embodied  in  the  Crimes 
and  Punishment  Act;  but  it  is  believed  that  their  appro- 
priate place  is  in  that  portion  of  the  work  relating  to 
criminal  procedure,  hence  the  Commissioners  so  placed 
them.    See  note  to  Sec.  1102,  and  cases  there  cited. 


CHAPTER  m. 

COMPELUNQ   THE  ATTENDANCE   OF  WITNESSES. 

SxGTiON  1326.  Subpoena  defined,  and  who  may  issue. 

1327.  Form  of  subpoena. 

1328.  Subpoena,  by  whom  and  how  sei*ved. 

1329.  Payment  of  the  expenses  of  the  witness  when  he  is 

from  without  the  county  or  is-poor. 

1330.  Witness  residing  or  served  with  subpoena  out  of  the 

county,  how  compelled  to  attend. 

1331.  Disobedience  to  subpoena,  etc. 

1332.  Failure  to  appear,  undertaking  forfeited. 

1326.     (§§  547,  548,  549,  550,  551.)     The  process  subpoena 

,  defined, 

by  which  the  attendance  of  a  witness  before  a  Court  ««d  who 

"^  may  issue. 

or  magistrate  is  required  is  a  subpcena;  it  may  be 
signed  and  issued  by: 

1.  A  magistrate  before  whom  an  information  is  laid, 
for  witnesses  in  the  State,  either  on  behalf  of  the  peo- 
ple or  of  the  defendant; 

2.  The  District  Attoniey,  for  witnesses  in  the  State, 
in  support  of  the  prosecution,  or  for  such  other  wi^ 
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Form  of 
•ubpoena. 


Subpoena, 
by  whom 
and  hovf 
served. 


nesses  as  the  Grand  Jury,  upon  an  investigation  pend- 
ing before  them,  may  direct; 

3.  The  District  Attorney,  for  witnesses  in  the  State, 
in  support  of  an  indictment,  to  appear  before  the  Court 
in  which  it  is  to  be  tried; 

4.  The  Clerk  of  the  Court  lAwhich  an  indictment 
is  to  be  tried;  and  he  must,  at  any  time,  upon  appli- 
cation of  the  defendant,  and  without  charge,  issue  as 
many  blank  subpoenas,  subscribed  by  him  as  Clerk, 
for  witnesses  in  the  State,  as  the  defendant  may  re- 
quire. 

1327.  (§§  552,  553.)  A  subpoena  authorized  by 
the  last  section  must  be  substantially  in  the  following 
form: 

2%e  People  of  the  State  of  California  to,  A\  B,: 

You  are  commanded  to  appear  before  C.  D.,  a  Jus- 
tice of  the  Peace  of Township,  in County 

(or  as  the  case  may  be),  at  (naming  the  place),  on 
(stating  the  day  and  hour),  as  a  witness  in  a  criminal 
action  prosecuted  by  the  people  of  the  State  of  Cali- 
fornia against  E.  F. 

Given  under  my  hand  this day  of ,  A.  D. 

eighteen  .     G.  H.,  Justice  of  the  Peace,  (or  "  J. 

K.,  District  Attorney,"  or  "By  order  of  the  Court,  L. 
M.,  Clerk,"  or  as  the  ca«e  may  be).  If  books,  papers, 
or  documents  are  required,  a  direction  to  the  following 
effect  must  be  contained  in  the  subpoena:  "And  you 
are  required,  also,  to  bring  with  you  the  following" 
(describing  intelligibly  the  books,  papers,  or  docu- 
ments required). 

1328.  (§§  554,  555.)  A  subpoena  may  be  served 
by  any  person,  but  a  peace  officer  must  serve  in  his 
county  any  subpoena  delivered  to  him  for  service, 
either  on  the  part  of  the  people  or  of  the  defendant, 
and  must,  without  delay,  make  a  written  return  of  the 
service,  subscribed  by  him,  stating  the  time  and  place 
of  service.  The  service  is  made  by  showing  the 
original  to  the  witness  personally  and  informing  him 
of  its  contents. 


\ 
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1329.  (§§  556,  557.)     When  a  person  attends  be-  Pjwr"*®"***^ 
fore  a  magistrate,  Grand  Jury,  or  Court,  as  a  witness  ^^nitneSj 
on  behalf  of  the  people,  upon  a  subpoena  or  purauant  JfSSrwUh- 
to  an  uudertakiuff,  and  it  appears  that  he  has  come  county  or !« 

,  ,       .  ,        poor. 

from  a  place  out  of  the  county,  or  that  he  is  po^r,  the 
Court,  if  the  attendance  of  the  witness  be  upon  a  trial, 
by  an  order  upon  its  minutes,  or,  in  any  other  case, 
the  County  Judge,  by  a  written  order,  may  direct  the 
County  Treasurer  to  pay  the  witness  a  reasonable  sum, 
to  be  specified  in  the  order,  for  his  expenses.  Upon 
the  production  of  the  order,  or  a  certified  copy  thereof, 
the  County  Treasurer  must  pay  the  witness  the  sum 
specified  therein,  out  of  the  County  Treasury. 

1330.  (§  558.)     No  person  is  obliged  to  attend  as  ^^^^^^ 
a  witness   before   a  Couiil  or  magistrate  out  of  the  Jubl^n'Ji'^*' 
county  where  the  witness  resides  or  is  served  with  the  county,hoir 
subpoBna,  unless  the  Judge  of  the  Court  in  which  the  to  attend, 
oifense  is  triable,  or  a  Justice  of  the  Supreme  Court, 

or  a  County  Judge,  upon  an  affidavit  of  the  District 
Attorney  or  prosecutor,  or  of  the  defendant  or  his 
counsel,  stating  that  he  believes  the  evidence  of  the 
witness  is  material,  and  his  attendance  at  the  exami- 
naiion  or  trial  necessary,  shall  indorse  on  the  subpoena 
an  order  for  the  attendance  of  the  witness. 

1331.  (§§  559,  561.)  Disobedience  to  a  subpoena,  Dirobodi- 
or  a  refusal  to  be  sworn  or  to  testify  as  a  witness,  may  J^^p®"*' 
be  punished  by  the  Court  or  magistrate  as  a  contempt. 

A  witness  disobeying  a  subpoena  issued  on  the  part  of 
the  defendant,  unless  he  show  good  cause  for  his  non- 
attendance,  is  liable  to  the  defendant  in  the  sum  of  one 
hundred  dollars,  which  may  be  recovered  in  a  civil 
action.  " 

1332.  (§  560.)     When  a  witness  has  entered  into  Fniiureto 

^  '  appear,  u fl- 

an undertaking  to  appear,  upon  his  failure  to  do  so  ^^•'^{'jj* 

the  undertaking  is  forfeited  in  the  same  manner  as 

undertakings  of  bail. 
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to  be 
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condition- 
ally for  the 
defendant. 
as  provided 
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Chapter. 


In  what 
ca.HOfl 
defendant 
may  apply 
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order. 


Applica- 
tion, hOTf 
made. 


CHAPTER  IV. 

EXAMINATION    OF   WITNESSES    CONDITIONALLY. 

Section  1335.  Witne.«ses  to  be  examined  conditionally  for  the  defend- 
^  ant,  as  provided  in  this  Chapter. 

1386.  In  what  cases  defendant  may  apply  for  the  order. 

1337.  Application,  how  ma^e. 

1338.  Application,  to  whom  made. 

1339.  Order,  when  granted  and  what  to  contain. 

1340.  On  proof  of  service,  if  Dii^trict  Attorney  be  absent, 

examination  must  proceed. 

1341.  If  facts  on  which  order  was  founded  be  di^tproved, 

examination  not  to  proceed. 

1342.  Attendance  of  witness,  how  enforced. 

1343.  Testimony,  how  taken  and  authenticated, 
lo^.  Deposition  to  be  transmittcKl  to  Cleik. 

1345.  Wiien  may  be  read  in  evidence.    Subject  to  objec- 
tions, etc.  « 

1335.  (§  562.)  When  a  defendant  has  been  held 
to  answer  a  charge  for  a  public  oftense,  he  may,  either 
before  or  after  an  indictment,  have  witnesses  exam- 
ined conditionally,  on  his  behalf,  as  prescribed  in  this 
Chapter,  and  not  otherwise. 

1336.  (§  563.)  When  a  material  witness  for  the 
defendant  is  about  to  leave  the  State,  or  is  so  sick  or 
infirm  as  to  afford  reasonable  grounds  for  appreherfd- 
ing  that  he  will  be  unable  to  attend  the  trial,  the 
defendant  may  apply  for  an  order  that  the  witness  be 
examined  conditionally. 

1337.  (§  566.)  The  application  must  be  made 
upon  affidavit,  stating :  * 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action; 

3.  The  name  and  residenc»f  the  witness,  and  that 
his  testimony  is  material  to  the  defence  of  the  action; 

4.  That  the  witness  is  about  to  leave  the  State,  oris 
80  sick  or  infirm  as  to  afford  reasonable  grounds  for 
apprehending  that,  he  will  not  be  able  to  attend  the 
trial. 
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1338.  (§  567.)     The  application  may  be  made  to  Appiica^ 
the  Court  during  the  temi  thereof,  or  to  the  Judge  in  J^J^™ 
vacation,  and  must  te  upon  three  days  notice  to  the 
District  Attorney. 

1339.  (§§  568,  569.)     If  the  Court  or  Judge  is  sai^  Order, 

^  '  '  ^  when 

isfied  that  the  examination  of  the  witness  is  necessaiy,  fn^Jf^at 
an  order  n^ust  be  made  that  the  witness  be  examined  *oo<>°^»°- 
conditionally,  at  a  specified  time  and  place,  and  that  a 
copy  of  the  order  be  served  on  the  District  Attorney, 
within  a  specified  time  before  that  fixed  for  the  exam- 
ination. 

1340.  The  order  must  direct  that  the  examination  On  proof 

of  Bervice, 

be  taken  before  a  magistrate  named  therein,  and  on  AtuMmoy* 
proof  being  furnished  to  such  magistrate  of  service  examiSa-' 
upon  the  District  Attorney  of  a  copy  of  the  order,  if  prw^ 
no  counsel  appear  on  the  pail  of  the  people,  the  exam- 
ination must  proceed. 

1341.  If  the  District  Attorney  or  other  counsel  if^factson 
appear  on  behalf  of  the  people,  and  it  is  shown  to  the  fou®^^"^ 
satisfaction  of  the  magistrate,*  by  aflidavit  or  other  eia^ilna?* 
proof,  or  on  the  examination  of  the  witness,  that  he  is  procowt 
not  about  to  leave  the  State,  or  is  not  sick  or  infirm, 

or  that  the  application  was  made  to  avoid  the  exami- 
nation of  the  witness  on  the  trial,  the  examination  can- 
not take  place;  othei'wise  it  must  proceed. 

NoTB.— N.  Y.  Cr.  Pr.,  Sec.  691. 

1342.  The  attendance  of  the  witness  may  be  en-  Attendance 

of  wttnees, 

forced  by  a  subpoena,  ^ssued  by  the  magistrate  before  J^JJ^^ 
whom  the  examination  is  to  be  taken. 

NoTTC.— N.  y.  Cr.  Pr.,  Sec.  697. 

1343.  The  testimony  given  by  the  witness  must  Teatimpny. 

•^    ^  -^  how  taken 

be  reduced  to  writing,  and  authenticated  in  the  same  ^^^0^2;;^^^^ 
manner  as  the  testimony  of  a  witness  taken  in  support 
of  an  information. 

NoTK.— N.  Y.  Cr.  Pr.,  Sec.  692. 
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Deporition        1344.     The  deposition  taken  must,  by  the  *magis- 
ciork?  ^     trate,  be  sealed  up  and  transmitted  to  the  Clerk  of  the 

Court  in  which  the  action  is  pending  or  may  come  for 

trial. 


When  may 
be  road  in 
evidence. 


Saliject  to 
ohloctioni, 
etc. 


1345.  (§  582.)  The  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  on 
the  trial,  upon  its  appearing  that  the  witness  is  unable 
to  attend,  by  reason  of  his  death,  insanity,  sickness,  or 
infirmity,  or  of  his  continued  absence  from  the  State. 
Upon  reading  the  deposition  in  evidence,  the  same 
objections  may  be  taken  to  a  question  or  answer  con- 
tained therein  as  if  the  witness  had  been  examined 
orally  in  Court. 

NoTK. — See  note  at  the  end  of  succeeding  Chapter. 


CHAPTER  V. 


EXAMINATION   OF  WITNESSES   ON   COMMISSION. 

Sectiok  1349.  Witness  residing  out  of  the  State,  when  to  be  exam- 
ined. 

1350.  When  defendant  may  apply  for  an  order  to  examine, 

etc. 

1351.  Commission  defined. 

1352.  Application  made  on  affidavit. 

1353.  Application,  to  whom  made. 

1354.  Order  for  commission,  when  granted,  and  stay  of  pro- 

ceedings. 

1355.  Interrogations,  how  settled  and  allowed. 
1350.  Direction  as  to  the  return  of  the  commission. 

1857.  Commission,  how  exec^jted.    Copy  of  this  section  to 
be  annexed  to  commission. 

1358.  Commission,  how  returned,  when   delivered  to  an 

agent  for  that  purpose. 

1359.  Same. 

1360.  When  and  how  filed. 

1361.  Commission  and  return  to  be  open  for  inspection. 

Copies,  etc. 

1362.  Depositions  to  be  read  in  evidence.    Objections  thereto, 

etc. 
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1349.  When  an  issue  of  fact  is  joined  upon  an  witness 

.  .       rosidinff 

indictment,  the  defendant  may  have  any  matenal  wit-  ^^^»J  the 
ness,  residing  out  of  the  State,  examined  in  his  behalf,  J^ilSSined! 
as  prescribed  in  this  Chapter,  and  nof  otherwise. 

Note.— N.  Y.  Cr.  Pr.,  Sec.  699. 

1350.  When  a  material  witness  for  the  defendant  when 

defendant 

resides  out  of  the  State,  the  defendant  may  apply  for  may  apply 

7  ^      L  r  m/  for  an  order 

an  order  that  the  witness  be  examined  on  a  commis-  ^<j^"«»"»o» 
sion.  i 

Note.— N.  Y.  Cr.  Pr.,  Sec.  700. 

1351.  (§  564.)     A  commission  is  a  process  issued  commis- 
nnder  the  seal  of  the  Court  and  the  signature  of  the 
Clerk,  directed  to  some  peraon  designated  as  Commis- 
sioner, authorizing  him  to  examine  the  witness  upon 

oath  on  interrogatories  annexed  thereto,  to  take  and 
certify  the  deposition  of  the  witness,  and  to  return  it 
according  to  the  directions  given  with  the  commission. 

1352.  (§  566.)     The   application  must  be  made  Appiica- 

^  '  *  *  tioa  made 

upon  affidavit,  stating:  on  affidarit 

1.  The  nature  of  the  oflfense  charged; 

2.  The  state  of  the  proceedings  in  the  action,  and 
that  an  issue  of  fact  has  been  joined  therein; 

3.  The  name  of  the  witness,  and  that  his  testimony 
is  material  to  the  defense  of  the  action; 

4.  That  the  witness  resides  out  of  the  State. 

1353.  (§  567.)     The  application  iriay  be  made  to  AppUca- 
the  Court  durinff  the  term,  or  to  the  Jud^e  in  vacation,  ^*»o°» 

o  ?  o  J    made. 

and  must  be  upon  three  days'  notice  to  the  District 
Attorney. 


1 354.    (§§  568,  569.)    If  the  Court  or  Jud ^ e  to  whom  Order  for 

commis- 

the  application  is  made  is  satisfied  of  the  truth  of  the  rfon,  when 
fects  stated,  and  that  the  examination  of  the  witness  5^S^  ^^ 
is  necessary  to  the  attainment  of  justice,  an  order  must  *°*^ 
be  made  that  a  commission  be  issued  to  take  his  testi- 
mony; and  the  Court  or  Judge  may  insert  in  the  order 


Qi 
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a  direction  that  the  trial  of  the  indictment  be  stayed 
for  a  specified  time,  reasonably  sufficient  for  the  execu- 
tion and  return  of  the  commission. 

« 

interrogm-        1366.     (§§  570,  571,  572,  573.)     When  the  commis- 

fcions,  how  ^  \w»j  7  7  7  / 

Slowed!"^  sion  is  ordered,  the  defendant  must  serve  upon  the 
District  Attorney,  without  delay,  a  copy  of  the  inter- 
rogatories to  be  annexed  thereto,  with  two  days'  notice 
of  the  time  at  which  they  will  be  presented  to  the 
Court  or  Judge.  The  District  Attorney  may  in  like 
manner  serve  upon  the  defendant  or  his  counsel  cross- 
interrogatories,  to  be  annexed  to  the  commission,  with 
the  like  notice.  In  the  interrogatories  either  party 
may  insert  any  questions  pertinent  to  the  issue.  When 
the  interrogatories  and  cross-interrogatories  are  pre- 
sented to  the  Court  or  Judge,  according  to  the  notice 
given,  the  Court  or  Judge  must  modify  the  questions 
so  as  to  conform  them  to  the  rules  of  evidence,  and 
must  indorse  upon  them  his  allowance  and  annex  them 
to  the  commission. 

-DinccioB         1366.     (§  574.)     Unless  the  parties  otherwise  con- 
as  to  ibo  .1.1  -1  •    •        ^1 
roiurnof      scnt,  by  au  indorsement  upon  the   commission,  the 

minion.       Court  or  Judge  must  indorse  thereon  a  direction  as  to 

the  manner  in  which  it  must  be  returned,  and  may,  in 

his  discretion,  direct  that  it  be  returned  by  mail  or 

otherwise,  addressed  to   the  Clerk  of  the  Court  in 

which  the  action  is  pending,  designating  his  name  and 

the  place  where  his  office  is  kept. 

^    cwninis-  1367.     (§§  575,  576.)     The  Commissioner,  unless 

1^    C     sioD,  how 

^   -  •xeeutedL     othciwise   Specially  directed,  may  execute  the  com- 
j".  ]  V  mission  as  follows: 

1.  He  must  publicly  administer  an  oath  to  the  wit- 
ness, that  his  answers  given  to  the  interrogatories  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth; 

2.  He  must  cause  the  examination  of  the  witness  to 
be  reduced  to  writing; 
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3.  He  must  write  the  answers  of  the  witness  as  near  Sam©. 
as  possible  in  the  language  in  which  he  gives  them, 

and  read  to  iiim  each  answer  as  it  is  taken  down,  and 
correct  or  add  to  it  until  it  conforms  to  what  he  de- 
clares is  the  truth; 

4.  If  the  witness  declines  answering  a  question,  that 
feet,  with  the  reason  assigned  by  him.  for  declining, 
must  be  stated; 

5.  If  any  papers  or  documents  are  produced  before 
him  and  proved  by  the  witness,  they  must  be  annexed 
to  the  deposition  subscribed  by  the  witness  and  certi- 
fied by  the  Commissioner; 

6.  The  Commissioner  must  subscribe  his  name  to 
each  sheet  of  the  deposition,  and  annex  the  deposition, 
with  the  papers  and  documents  proved  by  the  witness, 
to  the  commission,  and  must  close  it  up  under  seal, 
and  address  it  as  directed  by  the  indorsement  thereon; 

7.  If  there  is  a  direction  on  the  commission  to  re- 
turn it  by  mail,  the  Commissioner  must  immediately 
deposit  it  in  the  nearest  Post  Office.  If  any  other 
direction  is  made  by  the  wiitten  consent  of  the  par- 
ties, or  by  the  Court  or  Judge,  on  the  commission,  as 
to  its  return,  he  must  comply  with  the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  com-  ^^JJJ^exed 
mission.  ^,T^^ 

1358.  (§  577.)     If  the  commission  and  return  is  Commia- 

11  ,  sion,  how 

delivered  by  the  Commissioner  to  an  agent,  he  must  J^^henk^r- 
deliver  the  same  to  the  Clerk  to  whom  it  is  directed,  SJjSt*?©" 
or  to  the  Judge  of  the  Court  in  which  the  indictment  ^^se. 
is  pending,  by  whom  it  may  be  received  and  opened, 
upon  the  agent  making  affidavit  that  he  received  it 
from  the  hands  of  the  Commissioner,  and  that  it  has 
not  been  opened  or  altered  since  he  received  it. 

1359.  (§  578.)     If  the  agent  is  dead,  or  from  sick-  Same, 
ness  or  other  casualty  unable  personally  to  deliver  the 
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commission  and  return,  as  prescribed  in  the  last  sec- 
tion, it  may  be  received  by  the  Clerk  or  Judge  from 
any  other  person,  upon  his  making  an  affidavit  that  he 
received  it  from  the  agent;  that  the  agent  is  dead,  or 
from  sickness  or  other  casualty  unable  to  deliver  it; 
that  it  has  not  been  opened  or  altered  since  the  person 
making  the  affidavit  received  it;  and  that  he  believes 
it  has  not  been  opened  or  altered  since  it  came  from 
the  hands  of  the  Commissioner. 

wh«  ind  1860.  (§§  679,  580.)  The  Clerk  or  Judge  receiv- 
ing and  opening  the  commission  and  return  must  im- 
mediately file  it,  with  the  affidavit  mentioned  in  the 
last  two  sections,  in  the  office  of  the  Clerk  of  the  Court 
in  which  the  indictment  is  pending.  If  the  commis- 
sion and  return  is  transmitted  by  mail,  the  Clerk  to 
whom  it  is  addressed  must  receive  it  from  the  Post 
Office,  and  open  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  Court  or 
Judge. 


Commifl- 
■ionand 
return  to 
be  open  for 
inspeetion. 
Copies,  etc 


1861.  (§581.)  The  commission  and  return  must 
at  all  times  be  open  to  the  inspection  of  the  parties, 
who  must  be  furnished  by  the  Clerk  with  copies  of 
the  same  or  of  any  part  thereof,  on  payment  of  his 
fees. 

DenoeUions  1862.  (§  582.)  The  depositions  taken  under  the 
i»  eridenoe  commission  may  be  read  in  evidence  by  either  party 
on  the  trial,  upon  it  being  shown  that  the  witness  is 
unable  to  attend  from  any  cause  whatever;  and  the 
same  objections  may  be  taken  to  a  question  in  the 
interrogatories  or  to  an  answer  in  the  deposition,  as  if 
the  witness  had  been  examined  orally  in  Court. 

NoTS. — ^The  two  preceding  Chapters  embody  the 
provisions  of  Sees.  5d2-^2,  iDclusive,  of  the  CriminAl 
Practice  Act  (Stats.  1861,  p.  212),  extended  to  provide 
for  taking  depositions  of  persons  oat  of  the  State.  In 
The  People  vs.  Francis,  88  Cal.,  p.  183,  the  Supreme 
Court  held  that  under  the  sections  cited,  the  defendaot 


Ohi  actions 
^ervto. 
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couM  not  take  the  deposition  of  uiy  witness  who  resided 
out  of  the  State.  The  same  reason  for  a  statutory 
enactment  to  meet  such  a  case  exists  as  for  the  provis- 
ions relating  to  taking  testimony  conditionally.  As  the 
law  now  stands,  a  defendant  is  unable  to  avail  himself 
of  the  testimony  of  a  witness  residing  in  another  State, 
even  though  that  testimony  is  absolutely  necessary  to 
his  exculpation. 


CHAPTER  VL 

INQUIRY   INTO  THE   INSANITY   OF  THE  DEPENDANT  BEFORE 

TRIAL  OR  AFTER    CONVICTION. 

Skction  1367.  An  insane  person  cannot  be  tried,  sentenced,  or  pun- 
ished for  a  public  offense. 

1368.  When  doubts  arise  as  to  sanity  of  the  defendant,  how 

determined.    Stay  of  proceedings  on. 

1369.  Order  of  the  trial  of  the  question  of  insanity.    Charge 

of  the  Court. 

1370.  Verdict  of  the  jury  and  proceedings  thereoii. 

1371.  If  defendant  is  committed,  it  exonerates  his  bail,  etc. 

1372.  Defendant  detained  in  asylum  until  he  becomes  saoe. 

Notice  then  given  to  District  Attorney,  etc. 

1373.  Expense  of  sending,  etc.,  defendant  to  asylum,  where 

chargeable. 

1367.  (§  583.)  A  person  cannot  be  tried,  adjudged  An  insane 
to  punishment,  or  punished  for  a  public  offense,  while  gy^*  ^ 
he  is  insane.  TpS^ 

Note. — The  words  '*  an  &6t  done  by  a  person  in  a  for  a  pablio 
state  of  insanity  cannot  be  punished  as  a  public  ofiense,'' 
which  were  in  the  original  section,  are  omitted.  They 
prescribed  a  rule  by  which  responsibility  was  to  be 
measured,  and  not  a  rule  of  criminal  procedure,  and 
for  that  reason  are  in  substance  incorporated  in  the  first 
part  of  this  Code.  At  common  law  one  who  had  com- 
mitted a  capital  offense,  and  who  became  insane  before 
conviction,  could  not  be  arraigned;  if  he  became  insane 
after  conviction j  he  eould  not  be  executed.— 4  Black. 
Com.,  p.  24;  1  Wharton's  Cr.  Law,  Sec.  68;  see  sole 
to  Sec.  1016,  ante.  Insanity,  and  cases  there  cited;  also 
1  Greenl.  Ev.,  p.  42. 


1308.    (§§684^686.)   Whenanindiotmentisoalled 
lor  tfAeif  if  ft  doubt  ftfieds  m  to  the  samty  of  tho  de^ 
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Stay  of 
proceed- 
ings on. 


Order  of 
the  trial  of 
the 

question  of 
insanity. 


Charge  of 
theCoort. 


fendant,  the  Court' must  order  the  question  to  be  sub- 
mitted to  a  jury;  where  such  doubt  arises  on  the 
defendant  being  brought  up  for  judgment  on  convic- 
tion, the  Court  must  order  a  jury  to  be  summoned 
from  the  list  of  jurors  selected  by  the  Supervisors  for 
the  year,  to  inquire  into  the  fact;  and  the  trial  of  the 
indictment  or  the  pronouncing  of  the  judgment  must 
be  suspended  until  the  question  of  insanity  is  deter- 
mined by  the  verdict  of  the  jury. 

1369.  (§§  586,  587.)  The  trial  of  the  question  of 
insanity  must  proceed  in  the  following  order: 

1.  The  counsel  for  the  defendant  must  open  the  case 
and  offer  evidence  in  suppoi-t  of  the  allegation  of 
insanity; 

2.  The  counsel  for  the  people  may  then  open  their 
case  and  offer  evidence^in  support  thereof; 

8.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  Couii:,  for  good  reason  in 
furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  cause; 

4.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jury  on  either  or  both  sides  with- 
out argument,  the  counsel  for  the  people  must  com- 
mence, and  the  defendant  or  his  counsel  may  conclude 
the  argument  to  the  jury; 

5.  If  the  indictment  be  for  an  offense  punishable 
with  death,  two  counsel  on  each  side  may  argue  the 
cause  to  the  jury,  in  which  case  they  must  do  so  alter- 
nately. In  other  cases  the  argument  may  be  restricted 
to  one  counsel  on  each  side; 

6.  The  Court  must  then  charge  the  jury,  stating  to 
them  all  matters  of  law  necessary  for  their  informa- 
tion in  giving  their  verdict. 


Verdict  of        1370.     (§§  588,  589.)     If  the  jury  find  the  defend- 
and  ant  sane,  the  trial  of  the  indictment  must  proceed,  or 

proceedings  '  x-  ^ 

thereon,      judgment  may  be  pronounced,  as  the  case  may  be.    If 
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tlie  jury  find  the  defendant  insane,  the  trial  or  judg- 
ment must  be  suspended  until  he  becomes  sane,  and 
the  Court,  if  it  deems  his  discharge  dangerous  to  the 
public  peace  or  safety,  may  order  that  he  be  in  the 
meantime  committed  by  the  Sheriff  to  the  State 
Lunatic-Asylum,  and  that  upon  his  becoming  sane  he 
be  redelivered  to  the  Sheriff. 

1371.  (§  590.)     The  commitment  of  the  defend-  Y^fendant 
ant,  as  mentioned  in  the  last  section,  exonerates  his  jJi^^"  j^ 
bail,  or  entitles  a  person,  authorized  to  receive  the  his^bSu" 
property  of  the  defendant,  to  a  returu  of  any  money  he 

may  have  deposited  instead  of  bail. 

1372.  (§  591.)     If  the  defendant  is  received  into  Defendant 

^  '  1-1  detained  in 

the  Asylum,  he  must  be  detained  there  mitil  he  be-  ^^^^f^ 
comes  sane.     When  he  becomes  sane,  the  Superin-  ^^^ 
tendent  must  give  notice  of  that  fact  to  the  Sheriff  Sven  to^*'' 
and  District  Attorney  of  the  county.      The  Sheriff'  Attorney, 
must  thereui)Ou,  witliout  delay,  bring  the  defendant 
from  the  Asylum,  and  place  him  in  proper  custody 
until  he  is  brought  to  trial  or  judgment,  as  the  case 
may  be,  or  is  legally  discharged. 

1373.  (§  592.)     The  expenses  of  sending  the  de-  Expense  of 
fendant  to  the  Asylum,  of  keeping  him  there,  and  of  otc-. 
bringing  him  back,  are  in  the  iii'st  instance  chargeable  ^^^^^^* 
to  the  county  in  which  the   indictment  was   found;  c^""«®*^^^ 
but  the  county  may  recover  them  from  the  estate  of 

the  defendant,  if  he  have  any,  or  from  a  relative,  town, 
city,  or  county  bound  to  provide  for  and  maintain  him 
elsewhere. 
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CHAPTER   Vn. 

COMPROMISING    OBRTAIN    PUBLIC    OFFENSES    BY    LEATB  OF 

THB   COURT. 

Sectiok  1377.  Certain  offenses  for  which  the  party  injured  has  a  civil 

action  ntay  be  compromised. 

1378.  Ck>mpromi&e  to  be  by  permission  of  the  Court.    Order 

thereon  to  bar  another  prosecution. 

1379.  No  public  offense  to  be  compromised  except  as  herein 

proyided. 

1377.  (§  675.)  WLen  a  defendant  is  held  to 
answer  on  a  charge  of  misdemeanor,  for  which  the 
person  injured  by  the  act  constituting  the  offense  has 
a  remedy  by  a  civil  action,  the  offense  may  be  com- 
promised as  provided  in  the  next  section,  except  when 
it  is  committed: 

1.  By  or  upon  an  officer  of  justice,  while  in  the 
execution  of  the  duties  of  his  office; 

2.  Riotously; 

8.  With  an  intent  to  commit  a  felony. 

1378.  (§§  676,  677.)  If  the  party  injured  appears 
before  the  Court  to  which  the  depositions. are  required 
to  be  returned,  at  any  time  before  trial,  and  acknowl- 
edges that  he  has  received  satisfaction  for  the  injuiy, 
the  Court  may,  in  its  discretion,  on  payment  of  the 
costs  incurred,  order  all  proceedings  to  be  stayed  upon 
the  prosecution,  and  the  defendant  to  be  discharged 
therefrom;  but  in  such  case  the  reasons  for  the  order 
must  be  set  forth  therein,  and  entered  on  the  minutes. 
The  order  is  a  bar  to  another  prosecution  for  the  same 
offense. 

1379.  (§  678.)  No  public  offense  can  be  com- 
promised, nor  can  any  proceeding  or  prosecution  for 
the  punishment  thereof  upon  a  compix>mise  be  stayed, 
except  as  provided  in  this  Chaj)ter. 
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CHAPTER  Vm 

DISMISSAL  OF  THB  ACTION  BEFORE  OR  AFTER  INBICTHBKT, 
FOR  WANT  OF  PROSECUTION  OR  OTHERWISB. 

Skctioh  1382.  When  action  may  be  dismissed. 

1383.  Court  may  order  action  to  be  continued  and  discharge 

defendant  from  custody,  when  and  how. 
1884.  If  action  dismissed,  defendant  to  be  disdiarged,  etc. 

1385.  Court  may,  of  own  motion  or  on  application  of  District 

Attorney,  order  action  dismissed. 

1386.  Nolle  prosequi  abolished. 

1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony. 

1382.  (§§  593,  594.)     The  Court,  unless  good  cause  when  ^^ 
to  the  contrary  is  shown,  must  order  the  prosecution  or  ^,n,j.^y^ 
indictment  to  be  dismissed,  in  the  following  cases: 

1.  When  a  person  has  been  held  to  answer  for  a 
public  offense,  if  an  indictment  is  not  found  against 
him  at  the  next  term  of  the  Court  at  which  he  is  held 
to  answer; 

2.  If  a  defendant,  whose  trial  has  not  been  post- 
poned upon  his  application,  is  not  brought  to  trial  at 
the  next  term  of  the  Court  in  which  the  indictment  is 
triable,  after  it  is  found. 

1383.  (§  595.)     If  the  defendant  is  not  indicted  or  Court  may 

^  order 

tned,  as  provided  in  the  last  section,  and  sufficient  rea-  action  to  be 

7         ir  7  continued 

son  therefor  is  shown,  the  Court  may  order  the  action  SSJharge 
to  be  continued  from  term  to  term,  and  in  the  mean-  from"^*"* 
time  may  discharge  the  defendant  from  custody  on  his  when  and 
own  undertaking  of  bail  for  his  appearance  to  answer 
the  charge  at  the  time  to  which  the  action  is  con- 
tinued. 

1384.  (§  596.)     If  the  Court  directs  the  action  to  ifaotion 

-  dismitBedt 

be  dismissed,  the  defendant  must,  if  in  custody,  be  ^•^J^^*^ 
discharged  therefrom;  or  if  admitted  to  bail,  his  bail  Jto^f**** 
is  exonerated,  or  money  deposited  instead  of  bail  must 
be  refunded  to  him. 
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1385.  (§  597.)  The  Court  may,  either  of  its  own 
motion  or  upon  the  application  of  the  District  Attor- 
ney, and  in  furtherance  of  justice,  order  an  action  or 
indictment  to  he  dismissed.  The  reasons  of  the  dis- 
missal must  be  set  forth  in  an  order  entered  upon  the 
minutes. 

1386.  (§  598.)  The  entry  of  a  nolle  prosequi  is 
abolished,  and  neither  the  Attorney  General  nor  the 
District  Attorney  can  discontinue  or  abandon  a  prose- 
cution for  a  public  offense,  except  as  provided  in  the 
last  section. 


Dismissal  a 
bar  in  mis- 


1 387.     (§  599.)     An  order  for  the  dismissal  of  the 
bXnJ?in*    ^^^on,  as  provided  in  this  Chapter,  is  a  bar  to  any 
other  prosecution  for  the  same  offense,  if  it  is  a  mis- 
demeanor; but  it  is  not  a  bar  if  the  offense  is  a  felony. 


felony. 


CHAPTER    IX. 
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when 
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PROCEEDINGS  AGAINST  CORPORATIONS. 

Section  1390.  Summons  upon  information,  etc.,  against;  by  whom 

issued  and  when  retuniable. 

1391.  Foim  of  summons. 

1392.  When  and  how  served. 

1393.  Examination  of  the  charge. 

1394.  Certificate  of  the  magistrate,  and  return  thereof  with 

the  depo!>ition.s. 

1395.  If  the  magii^trate  certify  that  there  is  sufficient  causet 

Grand  Jury  to  investigate,  etc. 

1396.  Appearance  and  plea. 

1397.  Fine  on  conviction,  how  collected. 

1 390.  Upon  an  information  or  presentment  against 
a  corporation,  the  magistrate  must  issue  a  summons, 
signed  by  him,  with  his  name  of  office,  requiring  the 
corporation  to  appear  before  him,  at  a  specified  time 
and  place,  to  answer  the  charge,  the  time  to  be  not 
less  than  ten  days  after  the  issuing  of  the  summons. 


Penal  Code.  473 

1391.  The  summons  must  be  substantially  in  the  Form  of 

summoDS. 

following  form: 

County  of  (as  the  case  may  be). 

The  People  of  the  State  of  California  to  the  (naming 
the  corporation): 

You  are  hereby  summoned  to  appear  before  me  at 
(naming  the  place),  on  (specifying  the  day  and  hour), 
to  answer  a  charge  made  against  you  upon  the  infor- 
mation of  A.  B.  (or  the  presentment  of  the  Grand  Jury 
of  the  county,  as  the  case  may  be),  for  (designating 
the  offense  generally). 

Dated  at  the  City  (or  Township)  of ,  this 

day  of ,  eighteen . 

G.  H.,  Justice  of  the  Peace  (or  as  the  case  may  be). 

1392.  The  summons  must  be  served  at  least  five  When  and 

how  aorved 

days  before  the  day  of  appearance  fixed  therein,  by 
delivering  a  copy  thereof  and  showing  the  original  to 
the  President  or  other  head  of  the  corporation,  or  to 
the  Secretary,  Cashier,  or  managing  agent  thereof. 

1393.  At  the  appointed  time  in  the  summons,  the  Examin- 

^^  .  .  '      .       ationofthe 

magistrate  must  proceed  to  investigate  the  charge  in  charge, 
the  same  manner  as  in  the  case  of  a  natural  pereon,  so 
fiir  as  these  proceedings  are  applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  Certificate 
must  certify  upon  the  depositions,  either  that  there  is  JjJJ^^tSJj 
or  is  not  suflicient  cause  to  believe  the  corporation  JJithThe 
guilty  of  the  oflfense  charged,  and  must  return  the  ®p^®*^**°** 
deposition  and  certificate,  as  prescribed  in  Section  883. 

1395.  If  the  magistrate  returns  a  certificate  that  if  the 

°  ^  ^         magistrate 

there  is  sufficient  cause  to  believe  the   corporation  JhS-e^is^^** 
guilty  of  the  offense  charged,  the  Grand  Jury  may  JSSo®°* 
proceed  thereon  as  in  case  of  a  natural  person  held  to  jS??to 

investigate, 

answer.  eto. 

1396.  If  an  indictment  is  found,  the  corporation  Appear- 

ance and 

may  appear  by  counsel  to  answer  the  same.     If  it  does  pi®*- 
60 
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not  thas  appear,  a  plea  of  not  guilty  must  be  entered, 
and  the  same  proceedings  had  thereon  as  in  other  cases. 

1397.  When  a  fine  is  imposed  upon  a  corporation 
on  conviction,  it  may  be  collected  by  virtue  of  the 
order  imposing  it,  by  the  Sheriff  of  the  county,  out 
of  its  real  and  personal  property,  in  the  same  manner 
as  upon  an  execution  in  a  civil  action. 

Note. — This  Ck)de  makes  no  distinction  between 
natural  perBons  and  corporations,  in  respect  to  the 
manner  of  commencing  criminal  actions;  they  must 
aU  be  commenced  alike,  either  by  an  information  be- 
fore a  magistrate  or  by  presentment  of  a  Grand  Jury, 
etc.  But  from  the  nature  of  things,  a  different  mode 
must  be  provided  for  bringing  the  case  of  a  corporation 
defendant  before  the  magistrate  or  Grand  Jury,  and  for 
their  appearance  and  plea;  hence  this  Chapter. 


CHAPTER  X. 
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BNTITLINO  AFFIDAVITS. 
Section  1401.  Affidavits  defectively  entitled,  valid. 

1401.  (§  600.)  It  is  not  necessary  to  entitle  an 
affidavit  or  deposition  in  the  action,  whether  taken 
before  or  after  indictment,  or  upon  an  appeal;  but  if 
made  without  a  title,  or  with  an  erroneous  title,  it  is 
as  valid  and  effectual  for  every  purpose  as  if  it  were 
duly  entitled,  if  it  intelligibly  refer  to  the  proceeding, 
indictment,  or  appeal  in  which  it  is  made. 


CHAPTER  XL 


When  not 
material. 


ERRORS   AND    MISTAKES    IN    PLEADINGS    AND    OTHER  PRO- 
CEEDINGS. 

Section  1404.  When  not  material. 

1404.     (§  601.)     Neither  a  departure  from  the  form 
or  mode  prescribed  by  this  Code  in  respect  to  any 
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pleading  or  proceeding,  nor  an  error  or  mistake  therein, 
renders  it  invalid,  unless  it  has  actually  prejudiced  the  ' 
defendant,  or  tended  to  his  prejudice,  in  respect  to  a 
substantial  right. 


CHAPTER   Xn. 

DISPOSAL   OF  PROPERTY   STOLEN   OR   EMBEZZLED. 

Section  1407.  When  it  comes  into  the  custody  of  the  peace  officer  he 

must  hold  it  subject  to  the  order  of  the  magistrate. 

1408.  Order  for  its  deliverj  to  owner. 

1409.  When  it  comes  into  the  custody  of  the  magistrate  hd 

must  deliver  it  to  owner. 

1410.  Court  in  which  trial  is  had  may  order  its  delivery. 

1411.  If  not  claimed  in  six  months  to  be  delivered  to  County 

Treasurer. 

1412.  Receipt  by  officers  for  money,  etc.,  taken  from  a  person 

arrested  for  a  public  offense. 

1413.  Duties  of  persons  having  charge  of  police  offices  in 

incorporated  cities  or  towns. 

» 

1407.  (§  602.)     When  property,  alleged  to  have  when  it 

comos  into 

been  stolen  or  embezzled,  cornea  into  the  custody  of  a  the  custody 

'  *'  of  the  peace 

peace  officer,  he  must  hold  it  subject  to  the  order  of  J^gf^oiJ 
the  magistrate  authorized  by  the  next  section  to  direct  tolS^oSer 

the  disposal  thereof.  magistrate. 

1408.  (§  603.)     On  satisfactory  proof  of  the  own-  orderfor 
eriship  of  the  property,  the  magistmte  before  whom  to  owner, 
the  information  is  laid,  or  who  examines  the  charge 
against  the  person  accused  of  stealing  or  embezzling 

it,  must  order  it  to  be  delivered  to  the  owner,  on  his 
paying  the  necessary  expenses  incurred  in  its  preser- 
vation, to  be  certified  by  the  magistrate.  The  order 
entitles  the  owner  to  demand  and  receive  the  property. 

^     ^      J     When  it 
comes  int« 

1409.  (§  604.)  If  property  stolen  or  embezzled  ^^^g"****^ 
comes  into  custody  of  the  magistrate,  it  must  be  deliv-  ™e*mufl^** 
ered  to  the  owner  on  satisfactory  proof  of  his  title,  ownerf 
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and  on  his  paying  the  necessary  expenses  incurred  in 
its  i^reservation,  to  be  certified  by  the  magistrate. 

Court  in^  1410.     (§605.)     K  the  property  stolen  or  embez- 

which  trial  \^  /  r      i        J 

ordeHto*^  zled  has  not  been  delivered  to  the  owner,  the  Court 
doUvery.      before  wliich  a  trial  is  had  for  stealing  or  embezzling 

it  may,  on  proof  of  his  title,  order  it  to  be  restored  to 

the  owner. 

If  not  1411.     (§  606.)     If  the  property  stolen  or  erabez- 

claiined  in 

six  months  zled  is  not  claimed  by  the  owner  before  the  expiration 
to  CoSnty  ^^  ®^^  months  from  the  conviction  of  a  person  for  steal- 
Treasuror.    j^^g  ^j,  embezzling  it,  the  magistrate  or  other  officer 

ha\dng  it  in  custody  must,  on  the  payment  of  the 
necessary  expenses  incurred  in  its  presei-vation,  deliver 
it  to  the  County  Treasurer,  by  whom  it  must  be  sold 
and  the  proceeds  paid  into  the  County  Treasury. 


}& 


onense. 


Reeeiptby       1412.     (§  607.)     When  money  or  other  property  is 
money. etc.,  talccu  from  a  defendant,  arrested  upon  a  charja:e  of  a 

takon  from  '  i  a 

arroJtedfor  P^^li^  offcnsc,  the  officcr  taking  it  must  at  the  time 
apubho  gj^^  duplicate  receipts  therefor,  specifying  particu- 
larly the  amount  of  money  or  the  kind  of  property 
taken;  one  of  which  receipts  he  must  deliver  to  the 
defendant  and  the  other  of  which  he  must  forthwith 
file  with  the  Clerk  of  the  Court  to  which  the  deiK)si- 
tions  and  statement  are  to  be  sent.  When  such  prop- 
erty is  taken  by  a  police  officer  of  any  incorporated 
city  or  town,  he  must  deliver  one  of  the  receipts  to  the 
defendant,  and  one,  with  the  property,  at  once  to  the 
Clerk  or  other  person  in  charge  of  the  police  office  in 
such  city  or  town. 


Duties  of 

Eenons 
aving 
charge  of 
police 
offico8  in  in* 
corporated 
cities  or 
towns. 


1413.  The  Clerk  in,  or  person  having  charge  o^ 
the  Police  Office  in  any  incorporated  city  or  town, 
must  enter  in  a  suitable  book  a  description  of  every 
article  of  property  alleged  to  be  stolen  or  embezzled, 
and  brought  into  the  office  or  taken  from  the  person 
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of  a  prisoner,  and  must  attach  a  number  to  each  arti- 
cle, and  make  a  corresponding  entry  thereof. 


CHAPTER  xin. 


pardons. 


REPRIEVES,   COMMUTATIONS,   AND   PARDONS. 

SxcTiON  1417.  Power  of  the  Governor  to  grant  reprieves,  commuta- 
tions, and  pardons. 

1418.  His  power  in  respect  to  convictions  for  treason.    Dutj 

of  the  Legislature  in  such  cases. 

1419.  Governor  to  communicate  to  the  Legislature  reprieves, 

commutations,  an^  pardons. 

1420.  Report  of  case,  how  and  from  whom  required. 

1421.  Notice  to  District  Attorney  of  application  for  pardon. 

1422.  Publication  of  notice. 

1428.  When  two  preceding  sections  are  not  applicable. 

1417.    The  Governor  has  power  to  grant  reprieves,  ^^^^^'^^^ 
commutations,  and  pardons,  after  conviction,  for  all  nor  to  grant 
offenses,  except  treason  and  cases  of  impeachment,  SoS^and 
upon  such  conditions  and  with  such  restrictions  and 
limitations  as  he  may  think  proper,  subject  to  the 
regulations  provided  in  this  Chapter. 

Note. — Const.,  Art.  V,  Sec.  13.  As  to  what  consti- 
tutes a  pardon,  see  People  vs.  Bowen,  April  Term,  1872. 
A  pardon  is  an  act  of  grace  proceeding  from  the  power 
intrusted  with  the  execution  of  the  laws,  which  exempts 
the  individual  on  whom  it  is  bestowed  from  the  punish- 
ment the  law  inflicts  for  a  crime  he  has  committed. — 
U.  8.  vs.  Wilson,  7  Peters,  p.  150.  It  is  construed  like 
a  grant,  most  favorable  to  the  grantee. — Hunt's  Case,  5 
Eng.  (Ark.),  p.  284;  Wyvil's  Case,  6  Co.,  p.  492;  2 
Hawk.  P.  C,  Sec.  13;  Jones  vs.  Harris,  1  Strob.,  p. 
160.  It  must  correctly  recite  the  offcnbe,  or  it  will  be 
inoperative. — 1  Wharton's  Cr.  Law,  Sec.  766.  A  par- 
don obtained  by  fraud  is  void. — 2  Hawkins  P.  C,  p. 
533,  Sees.  8, 9;  Rex  vs.  Maddox,  1  Sid.,  p.  430.  W^here 
the  condition  of  the  pardon  is  that  the  defendant  shah 
leave  the  State,  and  he  either  does. not  leave,  or  having 
left  returns,  the  original  sentence  revives,  and  may  be 
enforced.— Flavel's  Case,  8  W.  &  S.,  p.  197;  State  vs. 
Chancellor,  1  Strob.,  p.  347;  People  vs.  Potter,  1  Parker 
C.  C,  p.  47;  Ex  Part©  Wells,  18  How.  U.  S.,  p.  307. 
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nu  power 
in  respect 
to  oonvio- 
tioDB  for 
treason. 

Duty  of  the 
Legislatore 
in  such 
oases. 


GoTemor 
to  commu- 
nicate to 
the  Legi»- 
latare 
reprieyes, 
commuta- 
tions and 
pardoBik 


Report  of 
case,  how 
and  from 
whom 
required. 


But  if  the  time  for  departure  is  opecified  in  the  pardoo, 
it  will  not  begin  to  run  during  sickness  or  incapaci^.— 
People  vs.  James,  2  Caines,  p.  57.  A  pardon  with  a 
condition  precedent  does  not  operate  until  the  condiuon 
is  performed.— 1  Whailon's  Cr.  Law,  Sec.  766;  Fla- 
vel's  Case,  8  W.  &.  S.,  p.  197. 

1418.  He  may  suspend  the  execution  of  the  sen- 
tence upon  a  conviction  for  treason,  until  the  case  can 
be  reported  to  the  Legislature,  at  its  next  meeting, 
when  the  Legislature  may  either  pardon  or  commute 
the  sentence,  direct  the  execution  thereof  or  grant  a 
further  reprieve. 

NoTB.— Const.,  Art.  V,  Sec.  13. 

1410.  He  must  communicate  to  the  Legislature 
each  case  of  reprieve,  commutation,  or  pardon,  stating 
the  name  of  the  convict,  the  crime  of  which  he  was 
convicted,  the  sentence  and  its  date,  and  the  date  of 
the  commutation,  pardon,  or  reprieve. 

NoTB.— Const.,  Art.  V,  Sec.  13. 

1420.  When  an  application  is  made  to  the  Gov- 
ernor for  a  pardon,  he  may  require  the  Judge  of  the 
CJourt  before  which  the  conviction  was  had,  or  the  Dis- 
trict Attorney  by  whom  the  action  was  prosecuted,  to 
furnish  him,  without  delay,  with  a  statement  of  the 
fistcts  proved  on  the  trial,  and  of  any  other  facts  hav- 
ing reference  to  the  propriety  of  granting  or  refusing 
the  pardon. 


Notiee  to 
District 


1421.  At  least  ten  days  before  the  Governor  acts 
Attorney^of  upou  an  application  for  a  pardon,  written  notice  of  the 
for  pardon,  intention  to  apply  therefor,  signed  by  the  person  ap- 
plying, must  be  served  upon  the  District  Attorney  of 
the  county  where  the  conviction  was  had,  and  prooi^ 
by  affidavit,  of  the  service  must  be  presented  to  the 
Governor, 

Pabiioation      1422.    Unless  dispensed  with  by  the  Gbvernor,  a 
copy  of  the  notice  must  also  be  published  for  thirty 


applieablew 
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days  from  the  first  publication,  in  a  paper  in  the  county 
in  which  the  conviction  was  had. 

1423.    The  provisions  of  the  two  preceding  sec-  ^^Jf^^^ 
tions  are  not  applicable:  SSf***°®*" 

1.  When  there  is  imminent  danger  of  the  death  of 
the  person  convicted  or  imprisoned; 

2.  When  the  term  of  imprisonment  of  the  applicant 
Is  within  ten  days  of  its  expiration. 

NoTS. — This  Chapter  is  founded  upon  an  Act  pre- 
scribing  the  manner  of  appl3rin2  for  pardons  (Stats. 
1858,  p.  270).  The  provisions  of  an  Act  to  confer  fur- 
ther powers  upon  the  Governor  of  this  State,  in  relation 
to  the  pardon  ot  criminals  (Stats.  1864,  p.  356),  and  of 
the  A(*t  amendatory  thereof  (Stats.  1868,  p.  Ill),  and 
of  an  Act  authorizing  the  Board  of  State  Prison  Di- 
rectors to  recommend  the  pardoning  of  convicts,  etc. 
(Stats.  1868,  p.  116),  are  intimately  connected  with  the 
subject  of  prison  discipline,  and  for  that  reason  are, 
with  considerable  modification  (for  reasons  there  given), 
inserted  in  the  part  of  this  Code  relating  to  the  State 
Prison. 


TITLE   XI. 

OP  PROCEEDINGS  IN  JUSTICES*  AND  POLICE  COURTS 
AND  APPEALS  TO  THE  COUNTY  COURT. 

Chapter  I.  Proceedings  in  Justices'  and  Police  Courts. 
n.  Appeals  to  County  Courts, 


CHAPTER  I. 


» 


PROCEEBINGS  IN  JUSTIOSS    AND   POLICE   COURTS. 

Sbchoit  1426.  Proceedings  mast  be  commenced  by  oomplaint, 

1427.  When  warrant  of  arrest  must  issue.   Form  of  warrant 

1428.  Minutes,  how  kept. 

1429.  The  plea,  and  how  pat  in* 
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SiCTioK  1430.  Issue,  how  tried. 

1431.  Change  of  venue,  when  granted 

1432.  Upon  change  of  venue,  papers,  etc.,  must  be  trans- 

mitted.   Proceedingit  on  change  of  venue. 

1433.  Postponement  of  the  trial. 

1434.  Defendant  to  be  present. 

1435.  Jury  trial,  wlien  to  be  demanded.     Formation  of  the 

jury. 

1436.  Challenges. 

1437.  Oath  of  jurors. 

1438.  Trial,  how  conducted. 

1439.  Court  to  decide  questions  of  law,  but  not  to  charge  in 

respect  to  matters  of  fact. 

1440.  Jury  may  decide  in  Court,  or  retire.    Oath  of  officer 

on  their  retirement. 

1441.  Verdict  of  jury,  how  delivered  and  entered. 

1442.  Verdict,  when  several  defendants  are  tried  together. 

1443.  Jury,  when  to  be  discharged  without  a  verdict. 

1444.  If  discharged,  defendant  may  be  tried  again. 

1445.  Proceedings  on  plea  of  guilty  or  on  conviction. 

1446.  Judgment  of  fine  may  direct  imprisonment. 

1447.  Defendant,  on  acquittal,  to  be  discharged.    Order  that 

prosecutor  pay  costs. 

1448.  Judgment  again&t  prosecutor  for  costs. 

1449.  Judgment,  when  lo  be  rendered. 

1450.  When  defendant  may  move  for  a  new  trial  or  in  arrest 

of  judgment.  ^ 

1451.  New  trial,  grounds  of. 

1452.  Grounds  of  motion  ill  arrest  of  judgment. 

1453.  Judgment  to  be  entered  in  the  minutes. 

1454.  If  judgment  of  acquittal  or  imposing  a  fine  only,  de- 

fendant to  be  discharged. 

1455.  Judgment  of  imprisonment,  how  executed. 

1456.  Judgment  that  defendant  be  imprisoned  until  he  pay 

a  fine,  how  executed. 

1457.  Fines,  disposition  of. 

1458.  Defendant  may  be  admitted  to  bail. 

1459.  Subpoenas. 

1460.  Entitling  afiidavits. 

1461.  "  Police  Courts  "  defined. 

Proceed-  1426.     (§  608.)    All  proceedings  and  actions  before 

be  com;,      a  Justice*8  OP  Police  Court,  for  a  public  offense  of 
complaint    which  such  Courts  have  jurisdiction,  must  be  com- 
menced by  complaint  under  oath,  setting  forth  the 
offense  charged,  with  such  particular  of  time,  place, 
person,  and  property  as  to  enable  the  defendant  to 
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understand  distinctly  the  character  of  the  offense  com- 
plained of,  and  to  answer  the  complaint. 

NoTK.— The  Penal  Code  of  California  works  the 
same  change  in  criminal  actions  which  has  been  wrought 
by  the  Code  of  Civil  Procedure  in  civil  cases. — People 
vs.  King,  27  Cal.,  p.  507.  See  People  vs.  Cronin,  34 
Cal.,  p.  191. 

1427.  (§  610.)     If  the  Justice  of  the  Peace,  or  when 

^•^  f  '  warrantor 

Police  Justice,  is  satisfied  therefrom  that  the  offense  f.^^,^  ™'*^ 
complained  of  has  been  committed,  he  must  issue  a 
warrant  of  arrest,  which  must  be  substantially  in  the 
following  form : 

County  of . 

The  People,  of  the  State  of  California  to  any  Sheriff  Form  of 
Gonsiable^  Marshal^  or  Policeman  in  this  State:  ^a"»n 

Complaint  upon  oath  havinff  been  this  day  made 

before  me (Justice  of  the  Peace  or  Police  Justice, 

aa  the  case  may  be),  by  C.  D.,  that  the  offense  of 
(deaiffnating  it  generally)  has  been  committed,  and 
accusing  E.  F.  thereof;  you  are  therefore  commanded 
forthwith  to  arrest  the  above  named  E.  F.  and  bring 
him  before  me  forthwith,  at  (naming  the  place.) 

Witness  my  hand  and  seal  at ,  this day  of 

^  A.  D. .  A.  B. 

Note. — Stats.  1851,  p.-  212.  Where  one  Justice 
issues  a  warrant  to  arrest  and  bring  before  him  a  party 
*  charged  with  crime,  the  officer  making  the  arrest  may 
(when  the  Justice  who  issued  the  warrant  is  absent  or 
unable  to  act)  take  the  arrested  party  before  some  other 
Justice  of  the  same  county  for  examination,  etc. — Ex 
Parte  Bitinigan,  19  Gal.,  p.  133.  And  it  is  not  neces- 
sary in  such  a  case  that  the  warrant  should  contain  a 
direction  to  that  effect. — Id.  As  to  arrest  without  war- 
rant in  particular  cases,  see  People  vs.  Poole,  27  Cal., 
p.  572. 

1428.  (§  618.)     A  docket  must  be  kept  by  the  Jfinntee, 

now  kopv. 

Justice  of  the  Peace  or  Police  Justice,  or  by  the  Clerk 
of  the  Courts  held  by  them,  if  there  is  one,  in  which 
must  be  entered  each  action  and  the  proceedings  of 
the  Court  therein. 

Note.— Ex  Parte  Branigan,  19  Cal.,  p.  133. 
61 
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^    The  plea, 
•    and  now 
put  in. 


11^ 


Israe,  how 
tried. 


Change  of 
¥enae, 
when 
granted. 


1429.  (§  61L)  The  defendant  may  make  the  same 
plea  as  upon  an  indictment,  as  provided  in  Section 
1016.  His  plea  must  be  oral,  and  entered  upon  the 
minutes. 

Note.— When  defendant  refVi^es  to  plead,  see  People 
vfl.  King,  28  Cal.,  p.  265*  Plea  of  "not  guilty  *'  may 
be  entered  in  absence  of  prisoner. — People  vs.  Thomp- 
son, 4  Cal.,  p.  238.  Pica  of  "not  guilty"  may  be 
entered  on  refusal  to  plead. — People  vs.  King,  28  Cal., 
Pi  285;  People  vs.  Joselyn,  29  Cal.,  pi  562.  Plea  of 
former  conviction,  see  People  vs.  Qoldetein,  32  Gal.,  p. 
432;  also,  People  vs.  Bruzzo,  24  Cal.,  p.  4X.  See  note 
to  Sec.  1016,  ante. 

1430.  (§§  611,  614.)  Upon  a  plea  other  than  a 
plea  of  guilty,  if  the  defendant  does  not  demand  a 
trial  by  jury,  or  an  adjournment  or  change  of  venue  is 
not  granted,  the  Court  must  proceed  to  try  the  case. 

1431.  (§  611.)  If  the  action  or  proceeding  is  in  a 
Justice's  Court,  a  change  of  the  place  of  trial  may  be 
had  at  any  time  before  the  trial  coi^m^nces: 

1.  When  it  appears  from  the  affidavit  of  the  de- 
fendant that  he  has  reason  to  believe,  and  does 
believe,  that  he  cannot  have  a  fair  and  impartial  trial 
before  the  Justice  about  to  try  the  case,  by  reasou  of 
the  prejudice  or  bias  of  such  Justice,  the  cai^e  must 
be  transferred  to  another  Justice  of  the  same  or  an 
a^im&g  township; 

2.  When  it  appears  from  affidavits  that  thiB  defendant 
cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 
prejudice  of  the  citizen  of  the  township^  the  cause 
must  be  transferred  to  a  Justice  of  a  township  where 
the  same  prejudice  does  not  exist. 

KoTE.— stats.  I860;  p.  71,  Sec;  1.  See  notes  to  S^es. 
1088^  1034,  ante. 

Suhd,  1.— Bias  or  Prxjitdiox  of  Jvsticx.— In 
Courts  of  record  the  bias  or  prejudice  of  the  Judge  has 
been  held  not  to  constitute  any  legal  iocapadty  to  sit 
on  the  trial  of  a  cause,  nor  to  be  a  soffloient  gtwnd  to 
authorize  a  change  of  the  place  of  trial. — People  vs. 
Williams,  24  CaL,  p.  81;  People  vs.  Shuler,28  Cal., 
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p.  490;  People  vs.  Mahoney,  18  Cal.,  p.  180.  But  tWg 
is  not  applicable  in  its  full  extent  to  Justice's  Courts; 
and,  as  is  seen  by  the  words  of  the  section,  change  of 
place  of  trial  may  be  had  on  account  of  bias  or  preju- 
dice of  justice.  But  error  of  Judge  in  previous  trial  is 
not  evidence  of  bias  or  pr^udice. — People  vs.  Williams, 
24  Cal.,  p.  81;  People  vs.  Shuler,  28  Cal.,  p.  490. 

Stibd.  2. — Generally,  as  to  prejudice  of  citizens  of 
township  against  prisoner,  which  would  prevent  his 
having  a  fair  and  impartial  trial.  For  cases  where 
affidavit  was  held  insufficient  see  People  vs.  Shuler,  28 
Cal.,  p.  490;  People  vs.  Graham,  21  Cal.,  p.  261; 
People  vs.  McCauley,  1  Cal.,  p.  379.  It  would  seem 
to  be  sufficient  cause  for  changing  venue  if  it  appears 
that  a  jury  could  not  be  selected  from  a  certain  portion 
of  the  county  who  would  give  the  prisoner  a  fair  and 
impartial  trial. — People  vs.  Baker,  1  Cal.,  p.  403. 
Affidavits,  on  which  a  motion  to  change  the  place  of 
trial  in  a  criminal  case  i^  founded,  must  state  the  facta 
and  circumstances  from  which  the  conclusion  is  de- 
duced that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  in  which  the  indictment  was  found.  A 
statement,  in  general  termSf  that  a  fair  and  impartial 
trial  cannot  be  had,  or  a  statement  that  the  deponent 
verily  believes  that  a  fair  and  impartial  trial  cannot  be 
had  on  account  of  popular  excitement  and  false  reports, 
is  sufficient. — The  People  vs.  McCauley,  1  Cal.,  p.  379. 
Upon  an  application  in  a  criminal  case  to  change  the 
place  of  trial,  on  the  ground  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the  prisoner 
was  indicted,  it  is  insufficient  to  state  in  the  affidavit 
that  a  jury  cannot  be  selected  from  a  certain  portion  of 
the  county  who  would  give  the  prisoner  a  fair  and  im- 
partial trial.— The  People  vs.  Baker,  1  Cal.,  p.  403. 
For  pr^udice  of  officers  connected  with  that  Court 
whose  duty  it  is  to  summon  Jurors,  etc.,  see  People  vs. 
6huler,'  28  Cal.,  p.  490. 

1482.     (§611.)     When  a  change  of  the  place  of  upon      * 
trial  is  ordered,  the  Justice  must  transmit  to  the  Jus-  venae?  ^ 
tice  before  whom  the  trial  is  to  be  had  all  the  orisrinal  mu«tbe 
papers  in  the  cause,  with  a  certified  copy  of  the  min-  "»***«^ 
utes  of  his  proceedings;  and  upon  receipt  thereof  the  prooeed- 
Justice  to  whom  they  are  delivered  must  proceed  with  chwiSof 
the  trial  in  the  same  manner  as  if  the  proceeding  or 
action  had  been  originikliy  commenced  in  his  Coui^. 
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Note.— stats.  1860,  p.  71,  Sec.  1;  see  notes  to  Sees. 
1035-1038,  ante,  inclusive. 

Postpone-         1433.     (§  611.)     Before  the  commencement  of  a 

meat  of  the  ^  ' 

trial.  trial  in  any  of  the  Couits  mentioned  in  this  Chapter, 

either  party  may,  upon  good  cause  shown,  have  a  rea- 
sonable postponement  thereof. 

Note. — Good  Cause  for  Postponemekt.— Absence 
of  counsel  on  account  of  sickness. — People  vs.  Logan, 
4  Cal.,  p.  188.  Absence  of  witnes*. — Pec»ple  vs.  Dodge, 
28  Cal.,  p.  445;  People  vs.  Dias,  6  Cal.,  p.  249.  Sur- 
prise.— People  vs.  Symonds,  22  Cal.,T).  348;  gee  Sec. 
1052,  ante,  and  note.  It  will  be  observed  that  this  sec- 
tion (1433)  differs  from  that  providing  for  postponement 
of  trial  in  Courts  of  record  (Sec.  1052).  The  text  of 
this  section  does  not  contain  the  words  "  by  affidavit " 
after  "  shown,"  and  it  seems  that  the  Court  may  grant 
postponement  without  affidavits.  On  a  motion  for  post- 
ponement, however,  on  account  of  absence  of  wit- 
nesses, it  is  necessary  to  show  that  due  diligence  has 
been  used  b3'  defendant  in  his  endeavors  to  procure  the 
attendance  of  witnesses,  and  in  preparing  for  the  trial. 
People  vs.  Baker,  1  Cal.,  p.  403.  As  to  what  does  not 
constitute  due  diligence,  see  People  vs.  Williams,  24 
Cal.,  p.  31.  It  should  appear  that  not  only  efforts  have 
been  made  to  find  the  absent  witnesses,  but  also,  if 
service  oi  a  subpoena  has  been  made  on  him,  that  it 
was  such  kind  of  service  as  he  was  bound  to  obey.— 
People  vs.  Joselyn,  29  Cal.,  p.  562. 

Defendant        1434.     (§  612.)     The  defendant  must  be  personally 
present       present  before  the  trial  can  proceed. 

Note. — Plea  of  "  not  guilty  "  may  bo  entered  on 
minutes  of  Court  in  absence  of  prisoner. — See  People 
vs.  Thompson,  4  Cal.,  p.  238. 

Jury  trial,        1435.     (§  614.)     Before  the  Court  hears  "any  testi- 

demanded.    mouy  upoii  the  trial,  the  defendant  may  demand  a 

trial  by  jury.     The  formation  of  the  jury  is  provided 

Formation    for  in  Chapter  I,  Title  III,  Part  I  of  Thb  Code  of 

of  the  jury.    ^  -r^ 

Civil  Pkocedurb. 

Note.— See  Code  Civil  Procedure,  Sees.  190-251, 
inclusive,  and  notes. 

chaUenger.       1436.     (§  615.)     The  same  challenges  may  be  taken 
by  either  party  to  the  panel  of  jurore,  or  to  any  indi- 
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vidual  juror,  as  on  tlie  trial  of  an  indictment  for  a 
misdemeanor;  but  the  challenge  must  in  all  cases  be 
tried  by  the  Court. 

Note. — Challenges  for  actual  as  well  as  implied  bias, 
in  proceedings  Lefore  Justices'  and  Police  Courts,  are 
to  be  tried  bj-  the  Court,  differing  in  this  from  Courts 
of  record. — See  Sees.  1078-1085,  inclusive.  As  to  what 
constitute  good  grounds  for  challenge,  see  Sees.  1058- 
1088,  inclusive. 

1437.  (§  616.)     The  Coui-t  must  administer  to  the  path  of 

^  •  ''  jurors. 

jury  the  following  oath:  "You  do  swear  that  you 
will  well  and  truly  try  this  issue  between  the  People 
of  the  State  of  California  and  A.  B.,  the  defendant, 
and  a  true  verdict  render  according  to  the  evidence.** 

1438.  (§  617.)'   After  the   iury  are   sworn,  they  Trial,  how 

^"^  /  J      •'  .  conducted. 

must  sit  together  and  hear  the  proofs  and  allegations 
of  the  parties,  which  must  be  delivered  in  public  and 
in  the  presence  of  the  defendant. 

1439.  (§  618.)     The  Court  must  decide  all  qnes-  Court  to 

^  ^  decide 

tioiis  of  law  which  may  arise  in  the  course  of  the  trial,  f "^"jj^tnoj 
but  can  give  no  charge  with  respect  to  matters  of  fact.  J^g^p^^Jt^to"* 

matters  of 
Note.— See  Sees.  1124-1127,  ante,  inclusive.    The  fact. 

same  general  principles  as  to  these  matters  govern 

trials  in  Courts  of  record  and  Courts  not  of  record. 

1440.  (§  619.)     After  hearing  the  proofs  and  alle-  Jury  may 

.  ,  ox  ^         decide 

gations,  the  jury  may  decide  in  Court,  or  may  retire  ^"^J'j.^®' 

for  considemtion.     If  they  do  not  immediately  agree, 

an  officer  must  be  sworn  to  the  following  effect:  "  You  Oath  of 

officer  on 

do  swear  that  you  will  keep  this  jury  together  in  some  their 
quiet  and  convenient  place;  that  you  will  not  permit 
any  person  to  speak  to  them,  nor  speak  to  them  your- 
self, unless  by  order  of  the  Court,  or  to  ask  them 
whether  they  have  agreed  upon  a  verdict;  and  that 
you  will  return  them  into  Couii;  when  they  have  so 
agreed,  or  when  ordered  by  the  Comt." 

Note. — See  Sec.  1128,  ante. 
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Verdict  of  1441 .  (§§  620,  621.)  The  verdict  of  the  jury  must 
dehvered  Jn  aU  cases  be  general.  When  the  jury  have  agreed 
entered.      ^^  their  verdict,  they  must  deliver  it  publicly  to  the 

Court,  who  must  enter,  or  cause  it  to  be  entered,  in 

the  minutes. 

NoTK.—For  definition  of  "general  verdict,'*  see  Sec. 
1151.  No  npecial  verdict  is  allowed  in  Justices'  Courts, 
differing  in  this  respect  from  Courts  of  record.— See 
Sees.  1150, 1154,  ante. 

Verdict,  1443.     (§  622.)    When  several  defendants  are  tiied 

when  ^  ' 

SofeDdants   *^g®^^®^>  ^^  ^^  i^U  cauuot  agree  upon  a  verdict  as  to 

together.      *^^'>  ^^^7  ^^7  render  a  verdict  as  to  those  in  regard  to 

whom  they  do  agree,  on  which  a  judgment  must  be 

entered  accordingly,  and  the  case  as  to  the  rest  may 

,     be  tried  by  another  jury. 

NoTK. — See  similar  provision  as  to  Courts  of  record, 
Sec.  1160,  ante. 

Jury,  when       1443,    (§623.)    The  jury  cannot  be  discharged  after 
dij^arB«d    the  causc  is  submitted  to  them,  until  they  have  agreed 
▼erdict       upon  and  rendered  their  verdict,  unless  for  good  cause 
the  Court  sooner  discharsres  them.    " 

o 

NoTK.—See  Sees.  1139, 1140,  ante,  for  sirtilar  provis- 
ion as  to  Courts  of  record. 

If  1444.     (§  624.)     If  the  jury  is  discharged,  as  pro- 

dbeharged,      .-ii.,,  .  i*i-^.  i 

defendant    vidcd  in  the  last  scctiou,  the  Court  may  proceed  agiun 

may  be  ,  '  .   , 

tried  again,  to  the  trial,  iu  the  same  manner  as  upon  the  first  trial, 
and  so  on,  until  a  verdict  is  rendered. 

Note. — See  similar  provision  relating  to  Courts  of 
record,  Sec.  1141,  ante. 

-    Proceed-  J 445.     (§  625.)    When  the  defendant  pleads  guilty, 

of  guilty  or  or  is  coiivictcd,  either  bv  the  Court  or  by  a  iury,  the 

.     >      onoonvio-  '  "  J        o     j'>  ^ 

I  i  y:/tion.  Court  must  render  judgment  thereon  of  fine  and  im- 

prisonment, or  both,  as  the  case  may  be. 


i  «  k 


?f  teiy       1446.     (§  626.)     A  judgment  that  the  defendant 
iJ^Ui.  ^  prisonnSnt  pay  a  fine  may  also  direct  that  he  be  imprisoned  until 
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the  fine  is  satisfied,  in  the  proportion  of  one  day's  im- 
prisonment for  every  two  dollars  of  the  fine. 

NoTB.-^tat8. 1857,  p.  151,  Sec.  2. 

1447.  (§  627.)   ►  When  the  defendant  is  acquitted,  JJf^'n^'g.*' 
either  by  the  Court  or  by  the  jury,  he  must  be  im-  J^^awd. 
mediately  discharged;  and  if  the  Court  certify  in  the 
minutes  that  the  prosecution  was  malicious  or  without  Order  that 

^  prosecutor 

probable  cause,  it  may  order  the  prosecutor  to  pay  the  ^^  «^»*^ 
costs  of  the  action,  or  to  give  satisfactory  security  by 
a  written  undertaking,  with  one  or  more  sureties,  to 
pay  the  same  within  thirty  days  after  the  trial. 

1448.  (§  628.)  If  the  prosecutor  does  not  pay  the  Judgment 
costs,  or  give  security  therefor,  the  Court  may  enter  gJ^JJJ^' 
judgment  against  him  for  the  amount  thereof,  which 

may  be  enforced  in  all  respects  in  the  same  manner  as 
a  judgment  rendered  in  a  civil  action. 

1449.  (§630.)     After  a  plea  or  verdict  of  guilty,  Judflnnent, /y  ,^^  0 
or  after  a  verdict  against  the  defendant,  on  a  plea  of  rendered. 

a  former  conviction  or  acquittal,  the  Court  must  appoint  '^^  ^ 

a  "time  for  rendering  judgment,  which  must  not  be 

more  than  two  days  nor  less  than  six  hours  after  the 

verdict  is  rendered,  and  must  hold  the  defendant  to 

bail  to  appear  for  judgment,  and  in  default  of  bail  he 

must  be  committed. 

1450.  (§  631.)     At  any  time   before  judgment,  when 
defendant  may  move  for  a  new  trial  or  in  arrest  of  i^ay  move 

"^  for  a  new 

judgment.  "^"'^^ 

Note. — See  Sec.  1182,  similar  provisions  applying  to  judgment 
Courts  of  record. 

1451.  (§  632.)    A  new  trial  may  be  granted  in  the  New  trial, 

«  .  r  grounds  of. 

tollowing  cases : 

1.  When  the  trial  has  been  had  in  the  absence  of 
tiie  defendant,  unless  he  voluntarily  absent  himself, 
with  full  knowledge  that  a  trial  is  being  had ; 
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Oroundn  of 
motion  in 
arre<<t  of 
judgment 


Judgment 
to  bo 
entered  in 
the 
minutes. 


If 

judgment 
of  acquittal 
or  imposing 
a  fine  only, 
defendant 
to  be 
dlBcharged. 


Penal  Codb. 

2.'  When  the  jury  has  received  any  evidence  out  of 
Court; 

3.  When  the  jury  has  separated  without  leave  of  the 
Court,  after  having  retired  to  dehberate  upon  their 
verdict,  or  been  guilty  of  any  misconduct  tending  to 
prevent  a  fair  and  due  consideration  of  the  case; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by 
any  means  other  than  a  fair  expression  of  opinion  on 
the  part  of  all  the  jurors; 

5.  When  there  has  been  error  in  the  decision  of  the 
Court,  given  on  any  question  of  law  arising  during  the 
course  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not^  with  reasonable 
diligence,  have  discovered  and  produced  at  the  tiial; 
but  when  a  motion  for  a  new  trial  is  made  upon  this 
ground,  the  defendant  must  produce  at  the  hearing  the 
affidavits  of  the  witnesses  by  whom  such  newly  dis- 
covered evidence  is  expected  to  be  given. 

NoTK.— Suts.  1863,  p.  162,  Sec.  22.  See  Sees.  1179- 
1182,  ante,  inclusive,  for  similar  provisions  relating  to 
Courts  of  record. 

1462.  (§  633.)  The  motion  in  arrest  of  judgment 
may  be  founded  on  any  substantial  defect  in  the  com- 
plaint, and  the  effect  of  an  arrest  of  judgment  is  to 
place  the  defendant  in  the  same  situation  in  which  he 
was  before  the  trial  was  had. 

1453.  (§  634.)  If  the  judgment  is  not  arrested, 
or  a  new  trial  granted,  judgment  must  be  pronounced 
at  the  time  appointed  and  entered  in  the  minutes  of 
the  Court. 

1454.  (§  635.)  If  judgment  of  acquittal  is  given, 
or  judgment  imposing  a  fine  only,  without  imprison- 
ment for  non-payment,  and  the  defendant  is  not  de- 
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tained  for  any  other  legal  cause,  he  must  be  discharged 
as  soon  as  the  judgment  is  given. 

1455.  (§  636.)    When  a  judgment  of  imprisonment  Judgment 
is  entered,  a  certified  copy  thereof  must  be  delivered  £°'°®"*» 
to  the  Sheriff,  Marsha],  or  other  officer,  which  is  a  ^^^"^^^ 
sufficient  warrant  for  its  execution. 

1456.  (§  637.)  "When  a  judgment  is  entered  im-  Judgment 
posing  a  fine,  or  ordering  the  defendant  to  be  impiis-  ^^^i^^^J?^ 
oned  until  the  fine  is  paid,  he  must  be  held  in  custody  he^^a?"i** 
during  the  time  specified  in  the  judgment,  unless  the  ixScutel 
fine  is  sooner  paid. 

1457.  (§§  638,  639.)     Upon  payment  of  the  fine,  Fuie^^^^ 
the  officer  must  discharge  the  defendant,  if  he  is  not  «^ 
detained  for  any  other  legal  cause,  and  apply  the  money 

to  the  payment  of  the  expenses  of  the  prosecution, 
and  pay  over  the  residue,  if  any,  within  ten  days,  to 
the  County  or  City  Treasurer,  according  as  the  offense 
is  prosecuted  in  a  Justice's  or  Police  Court.  If  a  fine 
is  imj>osed,  and  paid  before  commitment,  it  must  be 
applied  as  prescribed  in  this  section. 

1458.  (§  640.)     The  defendant,  at  any  time  after  Dofendant 

may  bo 

nis  arrest,  and  before  conviction,  may  be  admitted  to  admitted  to 
bail.    The  provisions  of  this  Code  relative  to  bail  are 
applicable  to  bail  in  Justices'  or  Police  Courts. 

KoTE.— See  Sees.  12fi8  to  1317,  ante. 

1469.     The  Justice  or  Judge  of  either  of  the  Courts  Subpoena*, 
mentioned  in  this  Cliapter  may  issue  subpoenas  for  wit- 
nesses, as  provided  in  Section  1326,  and  punish  disobe- 
dience thereof,  as  provided  in  Section  1331. 

1460.     The  provisions  of  Section  1401,  in  respect  Entitling 

affidavits. 

to  entitling  affidavits,  are  applicable  to  proceedings  in 
the  Courts  mentioned  in  this  Chapter. 

62 
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"Police  1461.    The  term  "Police  Courts,"  as  used  in  this 

Coarto »»  ' 

defined.  and  the  succeeding  Chapter,  includes  Police  Judges* 
Courts,  Pdlice  Courts,  and  all  Courts  held  by  Mayors 
or  Recorders  in  incorporated  cities  or  towns. 


CHAPTER  n. 

APPEALS  TO  COUNTY  COURTS. 

Skction  1466.  Appeals,  when  allowed. 

1467.  Appeals,  how  taken,  heard,  and  determined. 

1468.  Statement  on  appeal. 

1469.  If  new  trial  granted,  in  what  Court  had. 

1470.  Proceedings,   If   appeal   is   dismissed   or   judgment 

affirmed. 

\ppeais.  1466.     (§  481.)     Either  party  may  appeal  to  the 

aUowed.  County  Court  of  the  county  from  a  judgment  of  a  Jus- 
tice's or  Police  Court,  in  like  cases  and  for  like  caose 
as  appeals  may  be  taken  to  the  Supreme  Court;  but 
no  appeal  can  be  taken  from  a  judgment  of  the  Police 
Judge's  Court  of  San  Francisco,  imposing  a  fine  only 
of  less  than  twenty  dollars. 

Note.— See  People  vs.  Maguire,  26  Cal.,  p.  635. 

Appeals/  1467.     (§  482.)     The  appeal  is  taken,  heard,  and 

now  taken,  i     i 

heard,  and    determined  as  provided  in  Title  IX,  Paii;  11  of  this 

determined  '  ' 

Code. 

l^OTK. — See  Sees.  1235  to  1265,  ante,  inclusive. 

Stotement        1468.    The  appeal  to  the  County  Court  from  the 

on  appoaL      ,  ,  ,  » 

judgment  of  a  Justice's  or  Police  Court  is  heard  upon 
a  statement  of  the  case  settled  by  the  Justice  or  Police 
Judge,  embodying  such  rulings  of  the  Court  as  are 
excepted  to,  which  statement  must  be  filed  with  and 
settled  by  the  Court  within  five  days  after  filing  notice 
of  appeal. 

Note.— stats.  1858,  p.  217,  Sec.  3.  On  appeal  to  the 
County  Court  trom  a  Justice's  or  Police  Court,  a  state- 
ment is  unnecessary  if  the  pleadings  and  docket  of  the 
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magistrate  show  the  error  relied  on.— People  vs.  Ma- 
guire,  26  Cal.,  p.  636.  Appeal  from  Police  Court  of 
San  Francisco.— See  People  vs.  Maguire,  26  Cal.,  p.  635. 

1469.  K  a  new  trial  is  granted  upon  appeal,  it  must  if  mw^i 
be  had  in  the.  County  Court,  except  the  appeal  is  from  gJ^JIrt^had. 
the  Police  Judge's  Court  of  San  Francisco,  in  which 

case  a  copy  of  the  order  granting  a  new  trial  must  be 
remitted  to  that  Court,  and  the  trial  had  therein. 

Note.— stats.  18^8,  p.  217,  Sec.  4;  People  vs.  Ma- 
guire,  26  Cal.,  p.  635. 

1470.  If  the  appeal  is  dismissed  or  the  judgment  Proceed- 
affirmed,  a  copy  of  the  order  of  dismissal  or  judgment  Sfg^Ji^ 
of  afiirmance  must  be  remitted  to  the  Court  below,  judgment 
which  may  proceed  to  enforce  its  sentence. 

Note.— Stats.  1858,  p.  217,  Sec.  4. 


TITLE  XII. 

OP  SPECIAL  PROCEEDINGS  OP  A  CRIMINAL  NATURE. 

Chapter    L  Of  the  icrii  of  habeas  corpus. 

II.   Of   Coroners'   mquesis   and    duties    of 

Coroners. 
m.  Of  search  warrants. 
IV.    Proceedings  against  fugitives  from  jus- 
tice. 
V.    Miscellaneous     provisions      respecting 
special    proceedings    of   a   criminal 
nature. 


CHAPTER  I. 

OP  THE  WRIT   OF  HABEAS   CORPUS. 

Section  1473.  "Who  may  prosecute  writ. 
1474.  Application  for,  how  made. 
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Section  1475.  By  whom  issued,  and  before  whom  returnable. 

1476.  Writ  must  be  granted  without  delay. 

1477.  Writ,  what  to  contain. 

1478.  How  served. 

1479.  Proceedings  upon  di.'^obedienco  to  the  writ. 

1480.  lioturn,  what  to  contain. 

1481.  Body  must  be  produced,  when. 

1482.  When  hearing  may  proceed  without  production  of  the 

body. 

1483.  Hearing  on  return. 

1484.  Proceedings  on  the  hearing. 

1485.  When  Court  may  discharge  the  party. 
14S6.  When  to  remand  party. 

1487.  Grounds  of  discharge  in  certain  cases. 

1488.  Not  to  be  discharged  for  defect  of  form  in  warrant. 

1489.  Court  may  examine  witnesses,  and  discharge,  hold  to 

bail,  or  recommit. 

1490.  Writ  for  purposes  of  bail. 

1491.  Judge  may  take  bail. 

1492.  Judge,  when  to  remand. 

1493.  Person  in  illegal,  may  be  committed  to  legal,  custody. 

1494.  Disposition  of  party,  pending  proceedings  on  return. 

1495.  Defect  of  form  in  the  writ  immaterial,  when. 

1496.  Imprisonment  after   discharge,  in  what   cases   per- 

mittt>d. 

1497.  Warrant  may  issue  instead  of  writ,  in  certain  cases. 

1498.  Warrant  may  include  person  charged  with   illegal 

det<>ntion. 

1499.  Warrant,  how  executed. 

1500.  Return  and  hearing  on. 

ir»01.  Party  may  be  discharged  or  remanded. 

1502.  Writ  and  process  may  issue  and  be  served  at  any 

time. 

1503.  By  whom  issued  and  when  returnable. 

1504.  Where  retuniable. 

1505.  Damages,  by  whom  recovered,  for  failure  to  issue  or 

obey  the  writ. 

.  .    C,     Who  may         1473.     Everv   person    unlawfully   committed,   de- 

v*t   ».      proiiecute 

writ.  tained,  confined,  or  restrained  of  his  liberty,  under  any 

pretense  whatever,  may  prosecute  a  writ  of  habeas 
corpus,  to  inquire  into  the  cause  of  such  imprisonment 
or  restraint. 

Note. — See  generally  as  to  jurisdiction  in  matters  at 
habeas  corpus. — Code  of  Civil  Procedure,  ■  Sees.  33, 
note;  44,  note. 

Office  or  the  Writ  of  Habeas  Corpus.— Ha- 
beas corpus  is  undoubtedly  the  proper  remedy  for  evciy 


I  ly-i 
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unlawful  imprisonment,  both  in  civil  and  criminal  cases; 
but  an  imprisonment  is  not  unlawful  in  the  sense  of  this 
rule  merely  because  the  process  or  order  under  which 
the  party  is  held  has  been  irregularly  issued  or  is  erro- 
neous. Process  which  has  been  irregularly  issued*may 
be  set  aside  by  the  Court  or  officer  by  whom  it  was 
issued,  and  erroneous  judgments  and  orders  may  be 
reversed  on  appeal  or  writ  of  error.  The  writ  of  habeas 
corpus  has  not  been  given  for  the  purpose  of  reviewing 
judgmehts  or  orders  made  by  a  Court,  or  Judge  or  offi- 
cer acting  within  their  jurisdiction.  To  put  it  to  such 
a  use  would  be  to  convert  it  into  a  writ  of  error,  and 
confer  upon  every  officer  who  has  authority  to  issue  the 
writ  appellate  jurisdiction  over  the  orders  and  judg- 
ments of  the  highest  judicial  tribunals  in  the  land. 
County  Judges,  though  occupying  an  inferior  position, 
and  exercising  an  inferior  jurisdiction,  would  be,  by 
such  a  rule,  empowered  to  review  and  practically  re- 
verse the  judgments  and  ordfers  of  the  District  Courts, 
and  of  the  Supreme  Court  itself,  and  also  of  the  Fed- 
eral Courts  exercising  jurisdiction  within  the  State. 
Establish  the  doctrine  that  the  judgments  and  orders 
of  Courts  may  be  reviewed  on  habeas  corpus,  upon  tho 
ground  of  error,  and  appeals  for  the  correction  of  errors 
may  be  dispensed  with  in  all  cases  in  which  the  arrest 
or  imprisonment  of  persons  is  allowed.  Every  crimi- 
nal action,  every  civil  action  in  which  an  arrest  is 
given,  and  every  proceeding  for  a  contempt,  could  be 
brought  to  the  Supreme  Court  by  writs  of  habeas  cor- 
pus. Not  on]3'  that,  but,  as  already  suggested,  inferior 
tribunals  would  be  called  upon  to  review  the  judgments 
of  superior  tribunals,  and  tribunals  of  equal  grade  to 
interfere  and  review  each  other's  proceedings.  Such  a 
rule  would  render  all  judicial  proceedings  amorphous, 
and  lead  to  the  utmost  confusion  and  disorder.  It  is 
well  settled  that  habeas  corpus  can  be  put  to  no  such 
use,  and  that  its  functions,  where  the  party  who  has 
appealed  to  its  aid  is  in  custody  under  process,  do  not 
extend  beyond  an  inquiry  into  the  jurisdiction  of  the 
Court  by  which  it  was  issued,  and  the  validity  of  the 
process  upon  its  face.— People  vs.  Cassels,  5  Hill,  p. 
167;  People  vs.  Sheriff  of  New  York,  7  Abbott,  p.  96; 
Ex  Parte  Gibson,  31  Cal.,  p.  619;  Ex  Parte  McCul- 
lough,  35  Cal.,  p.  101. 

JuKiSDiCTiON.— By  the  Act  of  April  20th,  1852,  tho 
power  of  hearing  and  determining  writs  of  habeas  cor- 
pus is  vested  in  the  Judge  of  every  Court  of  record  in 
the  State.  The  final  determination  is  not  that  of  a 
Court,  but  the  simple  order  of  a  Judge,  and  is  not 
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appealable  from  or  subject  to  review. — In  the  Matter 
of  Perkins,  2  Cal.,  p.  424.     The  Judiciary  have  juris- 
diction by  habeas  corpus  to  investigate  cases  where  a 
•  party  is  arrested  as  a  fugfitive  from  justice,  escaped  from 

another  State.— In  the  Matter  of  Manchester,  on  habeas 
corpus,  5  Cal.,  p.  237. 

1474.  Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is 
intended,  or  by  some  person  in  his  behalf,  and  must 
specify: 

1.  That  the  person  in  whose  behalf  the  writ  is 
applied  for  is  imprisoned  or  restrained  of  his  liberty, 
the  officer  or  person  by  whom  he  is  so  confined  or 
restrained,  and  the  place  where,  naming  all  the  par- 
ties, if  they  are  known,  or  describing  them,  if  they 
are  not  known; 

2.  If  the  imprisonment  is  alleged  to  be  illegal,  the 
petition  must  also  state  in  what  the  alleged  iUegality 
consists; 

3.  The  petition  must  ba  verified  by  the  oath  or 
aflHrmation  of  the  party  making  the  application. 

1476.    The  writ  of  habeas  corpus  may  be  granted: 

1.  By  the  Supreme  Court,  or  any  Justice  thereof, 
upon  petition  on  behalf  of  any  person  restrained  of 
his  liberty  in  this  State.  When  so  issued,  it  may  be 
made  returnable  before  the  Court  or  any  Justice 
thereof,  or  before  any  District  or  County  Court,  or 
any  Judge  thereof; 

2.  By  the  IHstrict  Courts,  or  a  Judge  thereoJ^  upon 
petition  on  behalf  of  any  person  restrained  of  his  lib- 
erty in  their  respective  districts; 

8.  By  the  County  Courts,  or  a  Judge  thereof,  upon 
petition  on  behalf  of  any  person  restrained  of  his  lib- 
erty in  their  respective  counties. 

NoTK.~See  note  to  tiec.  1490,  post  Although  the 
Supreme  Ck>urt  may  issue  the  writ  of  haheas  corpus, 
its  allowance  in  term  time  is  not  ohligatory,  but  rests 
in  the  sound  legal  discretion  of  the  Court.  To  allow  it 
may  be  obligatory  upon  the  Judges  in  their  individual 
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capacity.— Ex  Parte  Ellis,  11  Cal.,  p.  222.  If  the  local 
Judge  refuses  to  act,  then  resort  may  be  had  to  officers 
out  of  the  county. — Id. 

Issuance  of  "Writ. — The  writ  should  not  issue  to 
run  out  of  the  county,  unless  for  good  cause  shown,  as 
the  absence,  disability,  or  refusal  to  act  of  the  local 
Judge,  or  other  reason,  showing  that  the  object  and 
reason  of  the  law  requires  its  issuance. — Ex  Parte  Ellis, 
on  application  for  habeas  corpus,  11  Cal.,  p.  222.  The 
LegUlature  can  never  have  intended  that  a  party  im- 
prisoned, under  sentence  of  conviction,  for  a  misde- 
meanor, should  have  the  privilege  of  selecting  from 
the  Judiciary  of  the  whole  SUite  the  individual  to  whom 
he  prefers  to  make  his  application,  however  distant 
from  the  place  of  his  detention,  and  compel  the  officer 
having  him  in  charge  to  convey  him  at  the  expense  of 
the  county.— Ex  Parte  Ellis,  11  Cal.,  p.  222.  Formerly 
the  Supreme  Court  could  exercise  its  appellate  jurisdic- 
tion by  means  of  the  writ  of  habeas  corpus. — People 
vs.  Turner,  1  Cal.,  p.  143.  Under  the  Constitution,  as 
amended,  the  Supreme  Court  has  original  jurisdiction 
to  issue  writs  of  habeas  corpus. — Tylei-  vs.  Houghton^ 
25  Cal.,  p.  26.  Second  application  for  habeas  corpus. 
The  decision  of  one  Court  or  Judge  refusing  to  dis- 
charge  a  prisoncp^  on  habeas  corpus  is  not  a  bar  in 
another  application  for  the  same  writ  before  another 
Judge  or  Court. — Matter  of  Edward  Ring,  28  Cal.,  p. 
247. 

1476.  Any  CJourt  or  Judge  authorized  to  grant  the  Wnt  must 

be  sraoted 

writ,  to  whom  a  petition  therefor  is  presented,  must,  if  J»gj»»^ 
it  appear  that  the  writ  ought  to  issue,  grant  the  same 
without  delay. 

1477.  The  writ  must  be  directed  to  the  person  Wnt.  what 

.  to  oontain. 

having  custody  of  or  restraining  the  person  on  whose 
behalf  the  application  is  made^  and  must  command 
him  to  have  the  body  of  such  person  before  the  Court' 
or  Judg^  before  whom  the  \yrit  is  returnable,  at  a  time 
and  place  therein  specified.  % 

1478.  If  the  Writ  is  directed  to  the  Sheriff'  or  How 
other  ministerial  officer  of  the  Cotirt  out  of  which  it 
isBues,  it  must  be  delivered  by  the  Clerk  to  such  officei* 
wifthoai  delay,  a0  other  writs  are' delivered  for  sefvtce. 
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If  it  is  directed  to  any  other  person,  it  must  be  deliv- 
ered to  the  Sheriff,  and  be  by  him  served  upon  such 
pereon  by  delivering  the  same  to  him  without  delay. 
If  the  person  to  whom  the  writ  is  directed  cannot  be 
found,  or  refuses  admittance  to  the  officer  or  person 
serving  or  delivering  such  writ,  it  may  be  served  or 
delivered  by  lea\dng  it  at  the  residence  of  the  person 
to  whom  it  is  directed,  or  by  affixing  it  to  some  con- 
spicuous place  on  the  outside  either  of  his  dwelling 
house  or  of  the  place  where  the  party  is  confined  or 
under  restraint. 

1479.  If  the  person  to  whom  the  writ  is  directed 
refuses,  after  service,  to  obey  the  same,  the  Court  or 
Judge,  upon  affidavit,  must  issue  an  attachment  against 
such  person,  directed  to  the  Sheriff  or  Coroner,  com- 
mahding  him  forthwith  to  apprehend  such  person  and 
bring  him  immediately  before  such  Court  or  Judge; 
and  upon  being  so  brought,  he  must  be  committed  to 
the  jail  of  the  county  until  he  makes  due  return  to 
such  writ,  or  is  otherwise  legally  discharged. 

1480.  The  person  upon  whom  the  writ  is  served 
must  state  in  his  return,  plainly  and  unequivocally: 

1.  Whether  he  has  or  has  not  the  party  in  his  cus- 
tody, or  under  his  power  or  restraint; 

2.  If  he  has  the  party  in  his  custody  or  power,  or 
under  his  restraint,  he  must  state  the  authority  and 
cause  of  such  imprisonment  or  restraint; 

3.  If  the  party  is  detained  by  virtue  of  any  writ, 
warrant,  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and  the  original  pro- 
duced and  exhibited  to  the  Court  or*  Judge  on  the 
hearing  of  such  return; 

4.  If  the  person  uppn  whom  the  writ  is  served  had 
the  party  in  his  power  or  custody,  or  under  his  restraint, 
at  any  time  prior  or  subsequent  to  the  date  of  the  writ 
of  habeas  corpus,  but  has  ti-ansferred  such  custody  or 
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restraint  to  another,  the  return  must  state  particularly 
to  whom,  at  what  time  and  place,  for  what  cause,  and 
by  what  authority  such  transfer  took  place; 
.  5.  The  return  must  be  signed  by  the  person  making 
the  same,  and,  except  when  such  pei-son  is  a  sworn 
public  officer,  and  makes  such  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

1481.  The  person  to  whom  the  writ  is  directed,  if  Body  must 
it  is  served,  must  bring  the  body  of  the  party  in  his  ^^^^^ 
custody  or  under  his  restraint,  according  to  the  com- 
mand^of  the  writ,  except  in  the  cases  specified  in  the 

next  section. 

1482.  When,  from  sickness  or  infirmity  of  the  per-  when 
eon  directed  to  be  produced,  he  cannot,  without  danger,  ^^l^^ 
be  brought  before  the  Court  or  Judge,  the  person  in  production 
whose  custody  or  power  he  is  may  state  that  fact  in  **  '  ® 
his  return  to  the  writ,  verifying  the  same  by  affidavit. 

If  the  Court  or  Judge  is  satisfied  of  the  truth  of  such 
return,  and  th6  return  to  the  writ  is  otherwise  suffi- 
cient, the  Court  or  Judge  may  proceed  to  decide  on 
such  return,  and  to  dispose  of  the  matter  as  if  such 
party  had  been  produced  on  the  writ,  or  the  hearing 
thereof  may  be  adjourned  until  such  party  can  be  pro- 
duced. 

• 

1483.  The  Court  or  Judffe  before  whom  the  writ  Hearing  on 

^  return. 

18  returned  must,  immediately  after  the  return,  pro- 
ceed to  hear  and  examine  the  return,  and  such  other 
matters  as  may  be  properly  submitted  to  their  hearing 
and  consideration. 

t 

1484.  The   party  brought   before   the    Court   or  Proceed- 

^       "^  °  ingsonth* 

Judge,  on  the  return  of  the  writ,  may  deny  or  contro-  i^oanng. 
vert  any  of  the  material  fact?  or  matters  set  forth  in 
the  return,  or  except  to  the  sufficiency  thereof,  or 
allege  any  fact  to  show  either  that  his  imprisonment 
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or  detention  is  unlawful,  or  that  he  is  entitled  to  hie 
discharge.  The  Court  or  Judge  must  thereupon  pro- 
ceed in  a  summary  way  to  hear  such  proof  as  may  be 
produced  against  such  imprisonment  or  detention,  or 
in  fevor  of  the  same,  and  to  dispose  of  such  party  as 
the  justice  of  the  case  may  require,  and  have  full  power 
and  authority  to  require  and  compel  the  attendance  of 
witnesses,  by  process  of  subpoena  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary 
to  a  full  and  fair  hearing  and  determination  of  the 
case. 

KoTE.— It  was  held  that  it  was  the  right  and  duty  of 
the  Supreme  Court,  on  habeas  corpus,  to  review  the 
decisions  of  inferior  Courts  in  cases  of  contempt,  as 
well  as  in  others. — Ex  Parte  Rowe,  7  Cal.,  p.  181. 

Rkturn  of  Writ.— Upon  a  return  to  a  writ  of 
habeas  corpus,  it  is  proper  for  the  Court  to  look  into 
the  depositions  taken  before  the  committing  magistrate, 
in  order  to  ascertain  whether  there  is  probable  cause  to 
suppose  that  a  felony  has  been  committed  by  the  pris- 
oner.— People  vs.  Smith,  1  Cal.,  p.  9. 

Hearikq  on  Habeas  Corpus.— If,  at  the  hearing 
on  habeas  corpus,  the  Warden  of  the  prison  has  not  a 
certified  copy  of  the  judgment  in  a  criminal  action  In 
his  hands,  and  it  appears  that  a  judgment  authorizing 
the  detention  of  the  defendant  was  entered,  a  copy  of 
which  can  be  procured,  the  Judge  or  Court  will  give  a 
reasonable  time  to  procure  such  copy,  and,  if  obtained, 
qAsh  the  writ.— In  Re  Edward  Ring,  28  Cal.,  p.  247. 

Issues  op  Fact. — On  habeas  corpus  it^is  not  com- 
petent to  retry  issues  of  fact,  or  to  review  the  proceed- 
ings of  a  legal  trial.— Ex  Parte  Bird,  19  Cal.,  p.  130. 
The  statement  in  an  indictment  of  some  oflbnse  known 
to  the  law  is  essential  to  the  jurisdiction  of  the  Court, 
and  is,  therefore,  under  well  settled  rules,  a  fact  which 
may  be  inquired  into  upon  habeas  corpus. — In  Re  Cor- 
ryell,  22  Cal.,  p.  178.  The  doctrine  of  res  adjudicatn 
does  not  apply  to  proceedings  on  habeas  corpus. — In 
Re  Edward  Ring,  28  Cal.,  p.  247;  In  Re  Perkins,  2 
Cal.,  p.  424. 

When  1486.    If  no  lee^al  cause  is  shown  for  such  impria- 

Oourtmaf  °  ' 

disohaxgo     oument  or  restraint,  or  for  the  continuation  thereof, 

ilie  party.  '  ' 

such  Court  or  Judge  must  discharge  such  party  firom 
the  custody  or  restraint  under  which  he  is  held. 
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Note. — Where  five  females  are  brought  before  the 
Court  on  a  return  to  a  writ  of  habeas  corpus,  and  the 
person  in  whose  custody  they  are,  neither  shows  nor 
claims  any  legal  right  to  detain  them,  they  will  be  dis- 
charged.—Ex  Parte  The  Queen  of  the  Bay,  1  Gal.,  p. 
157, 

1486.  The  Court  or  Judffe.  if  the  time  durinff  when  to 

o   »  o    remand 

which  such  party  may  be  legally  detained  in  custody  ^*^* 
has  not  expired,  must  remand  such  party,  if  it  appears 
that  he  is  detained  in  custody: 

1.  By  virtue  of  process  issued  by  any  Court  or  Judge 
of  the  United  States,  in  a  case  where  such  Court  or 
Judge  has  exclusive  jurisdiction;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any 
competent  Court  of  criminal  jurisdiction,  or  of  any 
process  issued  upon  such  judgment  or  decree. 

Note. — Subd.  1. — See  Matter  of  Manchester,  5  Cal., 
I  p*  23;  also,  note  to  Sec.  1548,  post. 

When  prisoner  will  be  remanded.— If  it  ap- 
pears on  haheas  corpus  that  the  commitment  to  the 
State  Prison,  under  which  the  prisoner  is  held,  is  void, 
and  if  it  further  appears  that  there  is  a  valid  judgment 
of  imprisonment  against  the  petitioner,  rendered  hy  a 
competent  Court  of  criminal  jurisdiction,  of  which  a 
certified  copy  can  he  ohtained,  the  Court  or  Judge 
will  order  the  prisoner  to  he  retained  until  a  certified 
copy  of  the  judgment  has  heen  ohtained,  or  until  a  rea- 
sonable time  has  been  allowed  ftr  that  purpose,  and 
then,  if  obtained,  remand  him.-^Ez  Parte  Gibson,  Si 
Cal.,  p.  619. 

I 

Errors  reached  by  Habeas  Corpus.— A  pris- 
oner committed  on  final  process  will  not  be  discharged 
on  habeas  corpus,  by  reason  of  defects  in  the  judgment, 
unless  the  judgment  is  absolutely  void.  Mere  errors, 
however  flagrant,  which  only  render  a  judgment  void- 
able, oannot  be  inquired  into  under  this  writ. — People 
vs.  Smith,  1  Gal.,  p.  9. 

1487.  If  it  appears  on  the  retnm  of  the  writ  that  Oroiindsof 

disoharffe 

the  prisoner  is  in  custody  by  virtue  of  process  from  ^  oertam 


any  Court  of  this  State,  or  Judge  or  officer  thereof 
such  prisoner  may  be  discharged  in  any  of  the  follow- 
ing cases,  subject  to  the  reetridionfi  of  the  last  section* 


cases. 
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Same.  1.  When  the  jurisdiction  of  such  Court  or  officer 

has  been  exceeded; 

2.  When  the  imprisonment  was  at  first  lawful,  yet 
by  some  act,  omission,  or  event  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  a  dis- 
charge; 

3.  When  the  process  is  defective  in  some  matter  of 
substance  required  by  law,  rendering  such  process 
void; 

4.  When  the  process,  though  proper  in  form,  has 
been  issued  in  a  case  not  allowed  by  law; 

6.  When  the  person  having  the  custody  of  the  pris- 
oner is  not  the  person  allowed  by  law  to  detain  him; 

6.  Where  the  process  is  not  authorized  by  any  order, 
judgment,  or  decree  of  any  Court,  nor  by  any  pro- 
vision of  law; 

7.  Where  a  party  has  been  committed  on  a  criminal 
charge  without  reasonable  or  probable  cause. 

Note. — It  has  been  suggested  to  omit  the  seyenth 
subdivision,  because  there  was  no  provision  requiring 
magistrates  to  have  the  testimony  taken  down,  and, 
therefore,  the  subdivision  was  inoperative.  Instead  of 
omitting  the  subdivision,  the  Commissioners  have  re- 
quired the  magistrate  to  reduce  the  testimony  to  writing. 
See  Sec.  869. 

Subd,  1.— Ex  Parte  Cook,  8ft  Cal.,  p.  108. 

mbd.  4.— Ex  Parte  Cook,  35  Cal.,  p.  108.    Where, 
on  habeas  corpus,  the  offense  charged  is  so  defectively 
set  forth  in  the  warrant  of  commitment  that  the  party 
cannot  be  held  thereunder,  but  it  appears  from  the 
papers  that  he  ought  not  to  bo  discharged,  the  Judge 
hearing  the  application  ought  to  hold  the  party  for 
examination,  and  cause  the  complainant  and  witnesses 
to  attend  before  him  for  that  purpose. — Ex  Parte  Bran- 
igan,  19  Cal.,  p.  133.    Where,  upon  application  for  dis- 
charge by  habeas  corpus,  it  appears  that  the  prisoner, 
by  virtue  of  a  commitment  in  due  form,  is  detained  to 
answer  an  indictment  pending  in  a  criminal  Court,  the 
Court  or  Judge  hearing  the  application  may  proceed 
to  inquire  whether  the  indictment  charges  any  ofieDse 
known  to  the  law,  and  upon  determining  that  it  does 
not,  may  discharge  the  prisoner. — In  Ke  Corryell,  22 
Cal.,  p.  178.    A  party  committed  for  refusing  to  answer 
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questions  propounded  to  him  as  a  witness,  under  an 
order  that  he  stand  committed  till  he  answer  the  ques- 
tions, will  be  discharged  on  habeas  corpus  where  it 
appears  that  the  suit  has  abated.  There  being  no 
longer  parties  or  subject  matter  before  the  Court,  there 
is  no  longer  a  case  in  which  the  question  can  be  asked. 
Ex  Parte  Kowe,  7  Cal.,  p.  175.  In  such  a  case  the 
commitment  should  state  that  the  Grand  Jury  wei*e 
inquiring  into  a  certain  question,  stating  it;  that  the 
prisoner  was  sworn  as  a  witness  and  certain  questions 
asked  him,  stating  them;  that  he  refused  to  answer;  ' 
that  the  facts  were  thereupon  presented  to  the  Court  by 
the  Grand  Jury,  and  the  prisoner  required  by  the 
Court  to  answer,  which  being  refused  by  the  prisoner, 
he  vf&A  committed  for  contempt.  And  this  rule  is  based 
upon  the  power  of  an  appellate  Court  to  review,  on 
habeas  corpus,  the  proceedings  of  an  inferior  Court  in 
cases  of  contempt. — Ex  Parte  Rowe,  7  Cal.,  p.  181. 

1488.  If  any  person  is  committed  to  prison,  or  is  Not  to  be 
in  custody  of  any  officer  on  any  criminal  charge,  by  J^^^,^^®?* 
virtue  of  any  warrant  of  commitment  of  a  Justice  of  ^^f""*- 
the  Peace,  such  person  must  not  be  discharged  on  the 
ground  of  any  mere  defect  of  form  in  the  warrant  of 
commitment. 

1489.  If  it  appears  to  the  Court  or  Judge,  by  affi-  Courtmay 
davit  or  otherwise,  or  upon  the  inspection  of  the  pro-  J^^Jf ®"®" 
cess  or  waiTant  of  commitment,  and  such  other  papers  hjfia^to*^ 
in  the  proceedings  as  may  be  shown  to  the  Court  or  reooinmit. 
Judge,  that  the  party  is  guilty  of  a  criminal  offense,  or 
ought  not  to   be  discharged,  such  Court  or  Judge, 
although  the  charge  is  defective  or  unsubstantially  set 

forth  in  such  process  or  wan-ant  of  commitment,  must 
cause  the  complainant  or  other  necessary  witnesses  to  be 
subpoenaed  to  attend  at  such  time  as  ordered,  to  testify 
befofe  the  Court  or  Judge;  and  upon  the  examination 
lie  may  discharge  such  prisoner,  let  him  to  bail,  if  the 
offense  be  bailable,  or  recommit  him  to  custody,  as 
may  be  just  and  legal. 

1400.    When  a  person  is  imprisoned  or  detained  Writ  for 

'^  *  purpose  of 

in  custody  on  any  criminal  charge,  for  want  of  bail,  '^^^ 
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such  person  is  entitled  to  a  writ  of  habeas  corpus  for 
the  purpose  of  giving  bail,  upon  averring  that  fact  in 
his  petition,  without  alleging  that  he  is  illegally  con- 
fined. 

Note. — There  is  no  appeal  from  an  order  of  a  Judge 
admitting  a  party  to  bail  under  the  provision  of  the 
Title  relating  to  habeas  corpus. — People  vs.  Schuster, 
40  Cal.,  p.  627.    "Where  it  appeared  on  the  return  to  a 
writ  of  habeas  corpus  that  there  was  reasonable  ground 
to  believe  that  the  prisoners  were  guilty  of  burning  cer- 
tain Indian  lodges  in  the  Napa  Valley,  and  of  killing 
several  Indians  and  perpetrating  other  outrages,  they 
were  nevertheless  admitted  to  bail,  oh  the  grounds, 
solely,  that  the  District  Courts  had  not  as  yet  been 
organized,  nor  their  terms  fixed,  nor  the  Judges  ap- 
pointed, and  that  there  was  no  secure  place  in  wHich  the 
prisoners  could  be  kept  until  they  could  be  brought  to 
trial.    It  seems,  had  not  these  reasons  existed,  the  pris- 
oners would  have  been  remanded  to  the  custody  of  the 
Sheriff. — People  vs.  Smith,  1  Cal.,  p.  9. 

1401.  Any  Judge  before  whom  a  person  who  has 
been  committed  on  a  criminal  charge  may  be  brought 
on  a  writ  of  habeas  corpus,  if  the  same  is  bailable, 
may  take  an  undertaking  of  bail  from  such  pereon  as 
in  other  cases,  and  file  the  same  in  the  proper  Court 

1492.  If  a  party  brought  before  the  Court  or  Judge 
on  the  return  of  the  writ  is  not  entitled  to  his  discharge, 
and  is  not  bailed,  where  such  bail  is  allowable,  the 
Court  or  Judge  must  remand  him  to  custody  or  place 
him  under  the  restraint  from  which  he  was  taken,  if 
the  person  under  whose  custody  or  restraint  he  was  is 
legally  entitled  thereto. 

1403.  In  cases  where  any  party  is  held  under  ille- 
gal restraint  or  custody,  or  any  other  pereon  is  entitled 
to  the  restraint  or  custody  of  such  party,  the.  Judge  or 
Court  may  order  such  party  to  be  committed  to  the 
restraint  or  custody  of  such  person  as  is  by  law  entitled 
thereto. 
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1494.    Until  judgment  is  given  on  the  return,  the  Disposition 
Court  or  Judge  before  whom  any  party  may  be  brought  JJJ^j^Fings 
on  such  writ  may  commit  him  to  the  custody  of  the  <>'»^^**™. 
Sheriff  of  the  county,  or  place  him  in  such  care  or 
under  such  custody  as  his  age  or  circumstances  may 
require. 

« 

1405.    No  writ  of  habeas  corpus  can  be  disobeyed  •  Defect  of 

*  "  form  m  the 

for  defect  of  form,  if  it  sufficiently  appear  therefrom  in  J^^*J°*°^ 
whose  custody  or  under  whose  restraint  the  party  im-  ^^•*' 
prisoned  or  restrained  is,  the  officer  or  person  detain- 
ing him,  and  the  Court  or  Judge  before  whom  he  is 
to  be  brought.  ♦ 

1496.  'So  person  who  has  been  discharffed  by  the  imprison- 

*  o  ./  ment  after 

order  of  the  Court  or  Judge  upon  habeas  corpus  can  f^^^l^' 
be  again  imprisoned,  restrained,  or  kept  in  custody  for  p^mitted. 
the  same  cause,  except  in  the  following  cases: 

1.  If  he  has  been  discharged  from  custody  on  a 
criminal  charge,  and  is  afterwards  committed  for  the 
same  offense,  by  legal  order  or  process; 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
defect  of  the  process,  warrant,  or  commitment  in  a 
criminal  case,  the  prisoner  is  again  arrested  on  suffi- 
cient proof  and  committed  by  legal  process  for  the 
same  ofiense. 

1497.  When  it  appears  to  any  Court,  or  Judge,  Warrant 
authorized  by  law  to  issue  the  writ  of  habeas  corpus,  i^^^^^  ^^ 
that  any  one  is  illegally  held  in  custody,  confinement,  caJea!" 
or  restraint,  and  that  there  is  reason  to  believe  that 

such  person  will  be  carried  out  of  the  jurisdiction  of 
the  Court  or  Judge  before  whom  the  application  is 
made,  or  will  suffer  some  irreparable  injury  before 
compliance  with  the  writ  of  habeas  corpus  can  be  en- 
forced, such  Court  or  Judge  may  cause  a  warrant  to 
be  issued,  reciting  the  facts,  and  directed  to  the  Sher- 
iff, Coroner,  or  Constable  of  the  county,  commanding 
such  officer  to  take  such  person  thus  held  in  custody, 
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confinement,  or  restraint,  and  forthwith  bring  him 
before  such  Court  or  Judge,  to  be  dealt  with  accord- 
ing to  law. 

1498,  The  Court  or  Judge  may  also  insert  in  such 
warrant  a  command  for  the  apprehension  of  the  person 
charged  with  such  illegal  detention  and  restraint. 

1490.  The  officer  to  whom  such  warrant  is  deliv- 
ered must  execute  it  by  bringing  the  person  therein 
named  before  the  Court  or  Judge  who  directed  the 
issuing  of  such  warrant. 

1600.  The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restmint  may  make  return  to 
such  warrant  as  in  case  of  a  writ  of  habeas  corpus,  and 
the  same  may  be  denied,  and  like  allegations,  prooft, 
and  trial  may  thereupon  be  had  as  upon  a  return  to  a 
writ  of  habeas  corpus. 

* 
1501.     If  such  party  is  held  under  illegal  restraint 

oi»ar«>dOT  or  custody,  he  must  be  discharged;  and  if  not,  he  must 
be  restored  to  the  care  or  custody  of  the  person  enti- 
tled thereto. 


Retnm  and 
hoaxing  on. 


Party  may 
be  dis 


Writ  and 
process 
may  issue 
and  be 
seryed  at 
any  time. 

By  whom 
irauedand 
when 
returnable 


Where 
returnable 


1502.  Any  writ  or  process  authorized  by  this  Chap- 
ter may  be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writs,  warrants,  process,  and  subpoenas 
authorized  by  the  provisions  of  this  Chapter  must  be 
issued  by  the  Clerk  of  the  Court,  and,  except  subpce- 
nas,  must  be  sealed  with  the  seal  of  such  Court,  and 
served  and  returned  forthwith,  unless  the  Court  or 
Judge  shall  specify  a  particular  time  for  any  such 
return. 

1504.  All  such  writs  and  process,  when  issued  by 
order  of  a  Judge,  must  be  returned  before  him  at  the 
county  seat,  and  there  heard  and  detemiined. 
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1506.    If  any  Judge,  after  a  proper  application  is  ^y  whom 
made,  refuses  to  grant  an  order  for  a  writ  of  habeas  f^  faUure 
corpus,  or  if  the  officer  or  person  to  whom  such  writ  ©boy  the'^ 

WTlt> 

may  be  directed,  refuses  obedience  to  the  command 
thereof  be  shall  forfeit  and  pay  to  the  person  ag- 
grieved a  sum  not  exceeding  five  thousand  dollars,  to 
be  recovered  by  action  in  any  Court  of  competent 
jurisdiction. 

Note. — This  Chapter  is  based  upon  the  habeas  cor- 
pus Act  of  1850,  and  Acts  amendatory  thereof. — Stats. 
1850,  p.  334;  1854,  p.  268;  1859,  p.  15;  1863,  p.  334. 


CHAPTER  n. 
OF  coroners'  inquests  and  duties  of  coroners. 

Section  1510.  Coroner  to  summon  jury  to  inquire  into  cause  of  death 

in  certain  cases.  ' 

1511.  Jurors  to  be  sworn. 

1512.  Witnesses  to  be  summoned. 

1513.  Witnesses  compelled  to  attend. 

1514.  Verdict  of  jury  in  writing.    What  to  contain. 

1515.  Testimony  in  writing,  and  where  filed. 

1516.  Exception. 

1517.  Coroner  to  issue  warrant,  when. 

1518.  Form  of  warrant. 

1519.  How  served. 

1510.    When  a  Coroner  is  informed  that  a  person  Coroner  to 

summon 

has  been  killed,  or  has  committed  suicide,  or  has  sud-  i.ury  to 

'  '  inquire 

denly  died  under  such  circumstances  as  to  aftbrd  a  o^del^h'in 
'  reasonable  ground  to  suspect  that  his  death  has  been  case^** 
occasioned  by  the  act  of  another  by  criminal  means, 
he  must  go  to  the  place  where  the  body  is,  cause  it  to 
be  exhumed,  if  it  has  been  interred,  and  summon  not 
less  than  nine  nor  more  than  fifteen  persons,  qualified 
by  law  to  serve  as  jurors,  to  appear  before  him  forth- 
with, at  the  place  where  the  body  of  deceased  is,  to 
inquire  into  the  cause  of  the  death. 

NoTE.~See  Pol.  Code,  Sees.  4286,  4290,  for  general 

duties  of  Coroner. 
64  i 
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Jurors  to  1511,     When  six  or  more  of  the  iurors  attend,  they 

must  be  sworn  by  the  Coroner  to  inquire  who  the 
person  was,  and  when,  where,  and  by  what  means  he 
came  to  his  death,  and  into  the  circumstances  attend- 
ing his  death;  and  to  render  a  true  verdict  thereon, 
according  to  the  evidence  ojlered  them,  or  arising 
from  the  inspection  of  the  body. 

witiiMses  1512.  Coroners  may  issue  subpoenas  for  witnesses, 
sammoned.  returnable  forthwith,  or  at  such  time  and  place  as  they 
may  appoint,  which  may  be  served  by  any  competent 
person.  They  must  summon  and  examine  as  witnesses 
every  person  who,  in  their  opinion,  or  that  of  any  of 
the  jury,  has  any  knowledge  of  the  facts,  and  may 
summon  a  surgeon  or  physician  to  inspect  the  body 
and  give  a  professional  opinion  as  to  the  cause  of  the 
death. 


WitnetBOB 
compellod 
to  atteod. 


1513.  A  witness  served  with  a  subpoena  may  be 
compelled  to  attend  and  testify,  or  punished  by  the 
Coroner  for  disobedience,  in  like  manner  as  upon  a 
subpoena  issued  by  a  Justice  of  the  Peace. 

Vordictof  1514.  After  inspecting  the  body  and  hearing  the 
testimony,  the  jury  must  render  their  verdict  and  cer- 
tify the  same  by  an  inquisition  in  writing,  signed  by 
them,  and  setting  forth  who  the  person  killed  is,  and 
when,  where,  and  by  what  means  he  came  to  his  death; 
and  if  he  was  killed,  or  his  death  occasioned  by  the  act 
of  another,  by  criminal  means,  who  is  guilty  thereof. 


writing. 


What  to 
contain. 


Testimony 
in  writing, 
and  wliere 
tiled. 


Exception. 


1515.  The  testimony  of  the  witnesses  examined 
before  the  Coroner's  jury  must  be  reduced  to  writing 
by  the  Coroner,  or  under  his  direction,  and  forthwith 
filed  by  him,  with  the  inquisition,  in  the  office  of  the 
Clerk  of  the  County  Court  of  the  county. 

1516.  If,  however,  the  person  charged  with  the 
commission  of  the  offense  is  arrested  before  the  inqui- 
sition can  be  filed,  the  Coroner  must  deliver  the  same, 
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with  the  testimony  taken,  to  the  magistrate  before 
whom  such  person  may  be  brought,  who  must  return 
the  same,  with  the  depositions  and  statement  taken 
before  him,  to  the  office  of  the  Clerk  of  the  County 
Court  of  the  county. 


1617.  If  the  jury  find  that  the  person  was  killed  Coroner  to 
\>j  another,  under  circumstances  not  excusable  or  jus-  JhiSi^*' 
tiiiable  by  law,  or  that  his  death  was  occasioned  by 

the  act  of  another  by  criminal  means,  and  the  party 
committing  the  act  is  ascertained  by  the  inquisition, 
and  is  not  in  custody,  the  Coroner  must  issue  a  war- 
rant, signed  by  him,  with  his  name  of  office,  into  one 
or  more  counties,  as  may  be  necessary  for  the  arrest 
of  the  person  charged. 

1618.  The  Coroner's  waiTant  must  be  in  substan-  Form  of 

warrant* 

tially  the  following  form: 

County  of . 

The  People  of  the  State  of  California,  to  any  Sheriff, 
Constable,  Marshal,  or  Policeman  in  this  State : 

An  inquisition  having  been  this  day  found  by  a 
Coroner's  jury  before  me,  stating  that  A.  B.  has  come 
to  his  death  by  the  act  of  C.  D.,  by  criminal  means 
(or  as  the  case  may  be,  as  found  by  the  inquisition), 
you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  C.  D.,  azid  take  him  before  the  nearest 
or  most  accessible  magistrate  in  this  county. 

Given  under  my  hand  this day  of ,  A.  D. 

eighteen . 

E.  F.,  Coroner  of  the  County  of . 

1619.  The  Coroner's  warrant  may  be  served  in  How 
any  county,  and  the  officer  serving  it  must  proceed 
thereon,  in  all  respects,  as  upon  a  warrant  of  an^est  on 

an  information  before  a  magistrate,  except  that  when 
served  in  another  county  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

NoTK. — The  precodinf^  Chapter  is  hased  upon  Secg. 
4  to  14,  inclusive,  of  the  Act  of  1850  (Stat*.  1850,  p. 
264),  'with  the  amendment  of  1862  to  Sec.  4  incorpo- 
rated.—Stats.  1862,  p.  521,  Sec  1. 
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CHAPTER  m. 


OF   SEARCH    WARRANTS. 


Search 

warrant 

dofinod. 


Upon  what 
grounds  it 
may  iisuo. 


Section  1523. 
1524. 
1525. 
1526. 
1527. 
1528. 
1529. 
1530. 
1531. 
1532. 

1533. 
15:^4. 
1535. 
1536. 
1537. 

1538. 
1539. 
1540. 

1541. 

1542. 


Search  warrant  defined. 

Upon  what  grounds  it  may  issue. 

It  cannot  be  issued  but  upon  probable  cause,  etc 

Magistrates  must  examine,  on  oath,  compiainant,  etc. 

Depositions,  what  to  contain. 

When  to  issue  warrant. 

Fonn  of  warrant. 

By  whom  served. 

Officer  may  break  open  door,  etc.,  to  execute  warrant 

May  break  open  door,  etc.,  to  liberate  person  acting 
in  his  aid. 

Wlien  warrant  may  be  served  in  the  night. 

Within  what  time  warrant  must  be  executed. 

Officer  to  give  receipt  for  property  taken. 

Property,  how  disposed  of. 

Return  of  warrant  and  delivery  of  inventory  of  prop- 
erty taken. 

Copy  of  inventory,  to  whom  delivered. 

Proceedings,  if  grounds  of  warrant  are  controverted. 

Property,  when  to  be  restored  to  person  from  whom 
it  was  taken. 

Depositions,  warrant,  etc.,  to  be  returned  by  magis- 
trate to  County  Court. 

When  magistrate  may  direct  defendant  to  be  searched 
in  his  presence. 


1533.  (§  642.)  A  search  warrant  is  an  order  in 
writing,  in  tlie  name  of  the  people,  signed  by  a  magis- 
trate, directed  to  a  peace  officer,  commanding  him  to 
search  for  personal  property,  and  bring  it  before  the 
magistrate. 

1524.  (§  648.)  It  may  be  issued  upon  either  of 
the  following  grounds : 

1.  When  the  property  was  stolen  or  embezzled;  in 
which  case  it  may  be  taken  on  the  warrant,  from  any 
place  in  which  it  is  concealed,  or  from  the  possession 
of  the  person  by  whom  it  was  stolen  or  embezzled,  or 
from  any  person  in  whose  possession  it  may  be; 

2.  When  it  was  used  as  the  means  of  committing  a 
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felony;  in  which  case  it  may  be  taken  on  the  warrant  Same. 
from  the  place  in  which  it  is  concealed,  or  from  the 
possession  of  the  peraon  by  whom  it  was  used  in  the 
commission  of  the  offense,  or  from  any  person  in*whose 
possession  it  may  be; 

3.  When  it  is  in  the  possession  of  any  person  with 
the  intent  to  use  it  as  the  means  of  committing  a  pub- 
lic offense,  or  in  the  possession  of  another  to  whom  he 
may  have  delivered  it  for  the  purpose  of  concealing  it 
or  preventing  it«  being  discovered;  in  which  case  it 
maj  be  taken  on  the  warrant  from  such  person,  or  from 
any  place  occupied  by  him  or  under  his  control,  or  from 
the  possession  of  the  person  to  whom  he  may  have  so 
delivered  it. 

Note. — The  provisions  of  Sec.  643  of  the  Criminal 
Practice  Act  have  been  extended,  to  the  end  that  a 
search  warrant  may  be  issued  to  search  for  and  take  • 
property  when  it  was  used  as  the  means  of  committing 
a  felony,  or  where  it  is  in  the  possession  of  a  person 
with  intent  to  use  it  in  the  commission  of  a  felony,  and 
to  kindred  cases. — See,  also,  N.  Y.  Cr.  Pr.,  Sec.  862; 
see,  particularly,  Livingston's  Crim.  Code,  p.  481,  Art, 
43,  Bules  1,  6.  In  the  higher  class  of  crimes  the  testi- 
mony is  almost  invariably  circumstantial,  and  no  class 
of  circumstances  is  more  important,  in  cases  of  that 
description,  in  detecting  and  punishing  guilt  than  trac- 
ing to  the  possession  of  the  defendant  property  either 
used  as  the  means  of  committing  the  offense  or  intended 
to  be  used  for  that  purpose.  It  is  now  usually  obtained 
by  the  officers  of  justice  by  the  assumption  of  a  respon- 
sibility on  their  part  which  has  no  express  sanction  of 
law;  and  though  they  are  rarely  prosecuted  for  assum- 
ing this  responsibility,  it  is  rather  owing  to  the  fact 
that  the  accused  party  seldom  escapes  punishment  than 
to  the  legality  of  the  act.  The  propriety  of  legalizing 
the  search  for  and  seizure  of  property,  under  these  cir- 
cumstances, cannot  admit  of  doubt.  Mr.  Livingston, 
in  his  Criminal  Code,  in  accordance  with  this  idea,  pro- 
vided that  search  warrants  may  be  issued  to  seize  forged 
instruments  in  writing,  or  counterfeited  coin  intended 
to  be  passed,  or  the  instruments  or  materials  prepared 
for  making  them,  arms  or  munitions  prepared  for  the 
purpose  of  insurrection  or  riot,  and  weapons,  imple- 
ments, or  other  articles  necessary  to  be  produced  on 
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It  cannot 
bo  issued 
but  upon 
probablo 
eaase,  etc. 


the  trial  of  one  Recused  of  a  crime. — Jay.  Crim.  Coda 
p.  481,  Art.  43,  Rules  1,  6. 

1525.  (§  644.)  A  search  warrant  cannot  be  issued 
but  upon  probable  cause,  supported  by  affidavit,  nam- 
ing or  describing  the  person,  and  particularly  describ- 
ing the  property  and  the  place  to  be  searched. 

KoTE.— Const.,  Art.  I,  Sec.  19. 

1526.  (§  645.)  The  magistrate  must,  before  issu- 
ing the  warrant,  examine  on  oath  the  complainant,  and 
any  witnesses  he  may  produce,  and  take  their  deposi- 
tions in  writing,  and  cause  them  to  be  subscribed  by 
the  parties  making  them. 

Note. — It  is  proper  that  great  care  should  be  exer- 
cised in  the  proceedings  leading  to  the  issuance  of  a 
search  warrant,  especially  in  view  of  its  extension  to 
cases  mentioned  in  Sec.  1524. 

Deposi-  1527.     (§646.)     The  depositions  must  set  forth  the 

to  contain,    fects  tending  to  establish  the  grounds  of  the  applica- 
tion, or  probable  cause  for  believing  that  they  exist. 


Magis- 
trates must 
examine, 
on  oath, 
complain- 
ant, etc. 


When  to 

issue 

warrant 


Form  of 
warrant 


1528.  (§  647.)  If  the  magistrate  is  thereupon  sat- 
isfied of  the  existence  of  the  grounds  of  the  applica- 
tion, or  that  there  is  probable  cause  to  believe  their 
existence,  he  must  issue  a  search  warrant,  signed  by 
him  with  his  name  of  office,  to  a  peace  officer  in  his 
county,  commanding  him  forthwith  to  search  the  per- 
son or  place  named,  for  the  property  specified,  aiid  to 
bring  it  before  the  magistrate. 

1529.  (§  648.)  The  warrant  must  be  in  substan- 
tially the  following:  form: 

County  of . 


The  People  of  the  State  of  California  to  any  Sheriffs  Om- 
stable,  Marshal,  or  Policeman  in  the  County  of : 

Proof,  by  affidavit,  having  been  this  day  made 
before  me  by  (naming  every  person  whose  affidavit  has 
been  taken^,  that  (stating  the  grounds  of  the  applica- 
tion, accoraing  to  bection  1626,  or,  if  the  affidavit  be 
not  positive,  that  there  is  probable  cause  for  believing 
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that — stating  the  ground  of  the  application  in  the 
same  manner),  you  are  therefore  commanded,  in  the 
day-time  (or  at  any  time  of  the  day  or  night,  as  the 
case  may  be,  according  to  Section  1633),  to  make  im- 
mediate search  on  the  pei*8on  of  C.  D.  (or  in  the  house 

situated ,  describing  it  or  any  other  place  to  be 

searched,  with  reasonable  particularity,  as  the  case 
may  be)  for  the  following  property:  (describing  it  with 
reasonable  particularity);  and  if  you  find  the  same  or 
any  part  thereof,  to  bring  it  forthwith  before  me  at 
(stating  the  place). 

Given  under  my  hand,  and  dated  this day  of 

,  A.  D.  eighteen . 

E.  F.,  Justice  of  the  Peace  (or  as  the  case  may  be). 

1530.  (§  640.)     A  search  warrant  may  in  all  cases  By  whom 
be  served  by  any  of  the  officers  mentioned  in  its  direc- 
tions, but  by  no  other  person,  except  in  aid  of  the 
officer  on  his  requiring  it,  he  being  present  and  acting 

in  its  execution. 

1531.  (§  650.)     The  officer  may  break  open  any  officer  may 

,  XV     |)regj5  open 

outer  or  inner  door  or  window  of  a  house,  or  any  part  door,  etc, 

'  •'    -^  to  execute 

of  a  house,  or  anything  therein,  to  execute  the  war-  warrant 
rant,  if,  after  notice  of  his  authority  and  purpose,  he 
is  refused  admittance. 

1532.  (§  651.)     He  may  break  open  any  outer  or  May  break 

open  door, 

inner  door  or  window  of  a  house,  for  the  purpose  of  «^-  to 
liberating  a  person  who,  having  entered  to  aid  him  in  J^Jf^g  in 
the  execution  of  the  warrant,  is  detained  therein,  or  ^"  "^ 
when  necessary  for  his  own  liberation. 

1533.  (§652.)    The  magistrate  must  insert  a  direc-  when 

^  '  ^     ^  ^  ^  warrant 

tion  in  the  warrant  that  it  be  served  in  the  day-time,  ™JJ^§®^ 
unless  the  affidavits  are  positive  that  the  property  is  the  night 
on  the  person  or  in  the  place  to  be  searched,  in  which 
case  he  may  insert  a  direction  that  it  be  served  at  any 
time  of  the  day  or  night. 

Within 

1534.  (§  653.)     A  search  warrant  must  be  execu-  ^^Vnf* 
ted  and  returned  to  the  magistrate  who  issued  it  within  St^u^ 
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ten  days  after  its  date;  after  the  expiration  of  this  time 
the  warrant,  unless  executed,  is  void. 

Offieerto  1535.     (§  654.)     When  the  officer  takes  property 

^fo^^Sn^^    under  the  warrant,  lie  must  give  a  receipt  for  the  prop- 

***^®"*-         erty  taken  (specifying  it  in  detail)  to  the  pei-son  from 

whom  it  was  taken  by  him,  or  in  whose  possession  it 

was  found;  or,  in  the  absence  of  any  person,  he  must 

leave  it  in  the  place  where  he  found  the  property. 

Property,         1536.     (§  655.)     When  the  property  is  delivered  to 

DOW 

disposed  of.  the  magistrate,  he  must,  if  it  was  stolen  or  embezzled, 
dispose  of  it  as  provided  in  Sections  1408  to  1413,  in- 
clusive. If  it  was  taken  on  a  warrant  i»ssued  on  the 
grounds  stated  in  the  second  and  third  subdivisions  of 
Section  1524,  he  must  retain  it  in  his  possession,  sub- 
ject to  the  order  of  the  Court  to  which  he  is  required 
to  return  the  proceedings  before  him,  or  of  any  other 
Court  in  which  the  offense  in  respect  to  which  the 
property  taken  is  tiiable. 

Retarnof         1537.     (§  656.)     The  officer  must  forthwith  return 

warrant  .  -•     t    -•.  ,  . 

anddoUv-    the  warrant  to  the  magistrate,  and  deliver  to  him  a 

ery  of  o  ? 

of^proporty  Written  inventorv  of  the  property  taken,  made  publicly 
taken,  ^^  j^  ^j^^  prescuce  of  the  person  from  whose  possession 
it  was  taken,  and  of  the  applicant  for  the  warrant,  if 
they  are  present,  verified  by  the  affidavit  of  the  officer 
at  the  foot  of  the  inventory,  and  taken  before  the  mag- 
istrate at  the  time,  to  the  following  effect:  "I,  K.  S., 
the  officef  by  whom  this  warrant  was  executed,  do 
swear  that  the  above  inventory  contiiins  a  true  and 
detailed  account  of  all  the  property  taken  by  me  on 
the  warrant.'' 

Copy  of  1538.     (§657.)     The  magistrate  must  thereupon, 

inventory, 

^oUvored  ^^  required,  deliver  a  copy  of  the  inventory  to  the  per- 
son from  whose  possession  the  property  was  taken,  and 
to  the  applicant  for  the  warrant. 
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1539.     (§§  658,  659.)    If  the  groundfl  on  which  the  Proo#^- 
vferrant  was  issued  be  controverted,  he  must  proceed  y^jjj®^ 
to  take  testimony  in  relation  thereto,  and  the  testi-  "rtJS?*^ 
mony  of  each  witness  must  be  reduced  to  writing  and 
authentieated  in  the  manner  prescribed  in  Section  869. 


1540.  (§  660.)    If  it  appears  that  the  property  ^p«J^j^ 
taken  is  not  the  same  as  that  described  in  the  warrant,  J^'J**" 
or  that  there  is  no  probable  cause  for  believing  the  jj^^''^*" 
existence  of  the  grounds  on  which  the  warrant  was      '^ 
issued,  the  magistrate  must  cause  it  to  be  restored  to 

the  person  from  whom  it  was  taken. 

1541.  (§  661.)    The  magistrate  must  annex  to-  jyesoA- 


gether  the  depositions,  the  search  warrant  find  return,  ^^  ^^ 
and  the  inventory,  and  return  them  to  the  next  term  by  1!SS- 


of  the  County  Court  having  power  to  inquire  into  the  county 
offenses  in  respect  to  which  the  search  warrant  was 
issued,  at  or  before  its  opening  on  the  first  day. 

1542.     (§  664.)    When  a  person  charged  with  a  when 
felony  is  supposed  by  the  magistrate  before  whom  he  f^^^^ 
is  brought  to  have  on  his  person  a  dangerous  weapon,  JJ,iSh«d  in 
or  anythiitg  which  may  be  used  as  evidence  of  the  pHsenoe. 
commission  of  the  offense,  the  magistrate  may  direct 
him  to  be  searched  in  his  presence,  ^and  theveapon 
or  other  thing  to  be  retained,  subject  to  his  order,'  or  to 
the  order  of  the  Court  in  which  the  defendant  may  be 
tried. 

IToTB.— This  Chapter  i&  based  upon  the  sections  of 
the  Criminal  Practice  Act  of  1S51  referred  to  hy  the 
flgmes  in  parentheses. 


CHAPTER  IV. 

PBOOEHniNaB  AOAINST  PUQITIVES  FROM  JUSTICE. 

dxcnov  1547.  Bewards  tor  the  appxehension  of  fligitiYes  from  justioe. 
1548.  Pogitivea  ftom  another  StatSt  vhen  to  be  delivered  up. 
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SxcnoK  1549.  Magistrate  to  issue  warrant. 

1550.  Proceedings  for  the  arrest  and  commitment  of  the  per- 

son charged. 

1551.  When  and  for  what  time  to  be  committed. 

1552.  His  admission  to  bail. 

1553.  Magistrate  must  notify  District  Attorney  of  the  arrest 

1554.  Duty  of  the  District  Attorney. 

1555.  Person  arrested,  when  to  be  discharged. 

1556.  Magistrate  to  return  his  proceedings  to  the  next  County 

Court    Proceedings  thereon. 

1557.  Fugitives  from  this  State.    Accounts  of  persons  em- 

ployed in  procuring  surrender  to  be  paid  out  of  the 
State  Treasury. 
1568.  ^o  fee  or  reward  to  be  paid  to  or  received  by  any  pub- 
lic officer  procuring  the  surrender  of  ftigitiyes,  etc. 

Rewards  1547.    The  Govemor  may  oflFer  a  reward,  not  ex- 

prehmaion    ceeding  One  thousand  doUara,  payable  out  of  the  Gen- 
jasSoa        ^^  Fund,  for  the  apprehension: 

1.  Of  any  convict  who  has  escaped  from  the  State 
Prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged 
with  the  commission  *o^  an  offense  punishable  with 
death. 

Note.— Founded  upon  the  Act  concerning  rewards 
(Stats.  1S51,  p.  448). 

FogiUTes         1548.     (§  665.)     A  person  charged  in  any  State  of 
another^      the  United  States  with  treason,  felony,  or  other  crime, 

State,  when  t  jf  ? 

to^odeUv-  ^ho  flees  from  justice  and  is  found  in  this  State,  must, 
on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  b^  delivered  up  by  the  Govemor  of  this 
State,  to  be  removed  to  the  State  having  jurisdictioD 
of  the  crime. 

Note.— Ex  Parte  James  and  George  Watson,  2  Gal., 
p.  69.  The  former  law  was:  ''That  a  person  charged 
in  any  State  or  Territory,"  etc.  The  word  Territoiy 
has  been  omitted  since  the  word  State  is  defined  in 
Subd.  18  of  Sec.  7  of  this  Code  so  as  to  include  Terri- 
tory.—See  Matter  of  Bomain,  23  Gal.,  p.  591,  where  it 
was  held  that  the  omission  of  the  word  ''  Territory  "  in 
the  Federal  Constitution  (Art.  lY,  Sec.  2)  had  the 
offect  of  limiting  the  application  of  the  clause  referring 
to  *'  fugitives  from  justice  from  other  States  "  to  crim- 
inals fleeing  from  one  *^  State  "  to  another  **  State,"  and 
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not  to  thoBe  fleeinf;^  from  a  ''Territory"  to  a  State. 
iSec.  7  of  this  Code  makes  this  section  (1548)  applicable 
to  fugitives  from  Territories  as  well  as  States.  In  the 
Matter  of  Romain  the  Court  say:  **A  question  has 
been  raised  that  Confess  had  no  power  to  pass  the 
Act  relating  to  the  rendition  of  fugitives  from  justice, 
and  if  they  have,  it  is  confined,  under  the  provision  in 
the  National  Constitution,  to  fugitives  escaping  from 
one  *  State  *  to  another  *  State,'  and  does  not  extend  to 
fugitives  fleeing  from  a  *  Territory.* "  The  clause  of 
the  National  Constitution  thus  brought  in  question  is 
as  follows:  "A. person  charged  in  any  State  with  trea- 
son, felony,  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  from  which  he  fled,  be 
delivered  up,  to  be  removed  to  the  State  having  juris- 
diction of  the  crime.''  It  will  be  noticed  that  Congress 
is  not  referred  to  in  this  clause,  nor  is  any  power  over 
the  matter  conferred  upon  that  body.  In  the  same 
Article  in  which  it  is  found  several  important  subjects 
are  treated  of,  over  some  of  which  power  is  conferred 
upon  Congress,  and  in  others  not.  Thus,  in  regard  to 
the  public  acts,  recoi'ds,  and  judicial  proceedings  of  the 
States,  the  admission  of  new  States,  the  disposal  of  the 
territory  and^other  property  of  the  United  States,  and 
the  guaranty  of  a  republican  form  of  government  to 
each  State,  full  power  over  these  subjects  is  directly 
conferred  upon  Congress^  but  as  to  all  other  matters  in 
that  Article,  including  the  clause  in  question,  no  power 
is  conferred  upon  Congress.  Tliey  stand  as  splemn 
compacts  between  the  States,  to  be  enforced  by  State 
legislation  or  by  judicial  action.  They  are,  to  a  great 
extent,  a  recognition  of  rights  founded  upon  principles 
of  international  law,  but  which  were,  under  that  law, 
often  deemed  more  a  matter  of  comity  than  of  abso- 
lute right,  except  the  provision  respecting  the  rights  of 
citizenship,  which  go  beyond  any  rule  of  international 
law.  Upon  this  very  subject  of  the  surrender  of  fugi- 
tives from  justice  fleeing  from  one  State  or  nation  to  an- 
other, under  the  rules  of  international  law,  it  has  been  a 
question  very  fully  and  ably  discussed  by  public  writers 
whether  such  suiTender  was  a  matter  of  right  and  duty 
or  merely  of  comity. — Story  on  Conflict  of  Laws,  Sees. 
626-628.  This  was  deemed  too  important  a  question  to 
leave  unsettled,  and  the  framers  of  our  national  Con- 
stitution wisely  inserted  the  clause  referred  to,  making 
it  no  longer  a  matter  of  mere  comity,  subject  to  the 
pleasure  of  each  State,  lyit  an  absolute  right  and  duty. 
This  provision  being  a  part  of  the  supreme  law  of  the 
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land,  it  is  a  part  of  the  law  of  each  State,  and  State 
officers  whose  duty  it  is  to  a^udicate  or  execute  the 
laws  are  goyemed  by  it  the  same  as  by  every  other  law 
in  force.  A  Court  of  general  original  jurisdiction,  ex- 
ercising the  usual  powers  of  a  common  law  Court,  is 
flilly  competent  to  hear  and  determine  all  matters,  and 
to  issue  all  necessary  writs  for  the  arrest  and  transfer 
of  a  fugitive  criminal  to  the  authorized  agent  of  the 
State  from  whence  he  fled.  W4iere  a  right  is  estab- 
lished by  law,  such  Courts  can  apply  the  appropriate 
remedy  and  issue  the  necessary  writs  without  special 
legislation.  It  may  be  considered  doubtful  whether  the 
transfer  of  this  power  from  the  Courts  to  tl^e  Governor 
of  the  State  is  an  act  of  wisdom.  Certainly  Courts  of 
justice  are  more  competent  to  adjudicate  the  difficult 
and  perplexing  questions  which  often  arise  in  such 
cases  than  the  €}ovemor. — ^Matter  of  Romaine,  23  Gal., 
p.  589.  The  Courts  possess  tio  power  to  control  the 
executive  discretion  in  surrendering  fligitfves  from 
Justice,  nor  can  they  compel  a  surrender  in  such  case; 
yet,  the  Executive  having  acted,  that  discretion  may 
be  examined  into  in  every  case  where  the  liberty  of  the 
subject  is  involved. — Matter  of  Manchester,  5  Cal.,  p. 
23.  The  Oovemor  of  the  State  issuing  the  requisition 
for  the  fugitive  is  the  only  proper  judge  of  the  authen- 
ticity of  the  affidavit,  and  the  Judge,  on  habeas  corpus, 
cannot  go  behind  his  action  to  inquire  whether  the  affi- 
davit was  a  forgery. — Matter  of  Manchester,  5  Cal.t 
p.  23. 

Affidavit. — ^It  is  not  necessary  that  the  affidavit 
upon  which  the  requisition  issued  should  set  forth  the 
crime  charged,  with  all  the  legal  exactness  necessary 
to  be  observed  in  an  indictment.  If  it  distinctly  chaij^ie 
the  commission  of  an  ofiens^  it  is  all  that  is  necessary. 
In  the  Matter  of  Manchester  on  Habeas  Corpus,  6  Cal., 
p.  28.  It  is  not  necessary  that  the  affidavit  should 
state  that  the  prisoner  is  a'^fiigitive  fh>m  justice.'' 
The  allegation  that  he  committed  the  crime,  and  then 
secretly  fled,  is  sufficient  to  deduce  the  conclusion  that 
he  is  a  fugitive  fh)m  justice. — ^Matter  of  Manchester,  5 
Cal.,  p.  23.  The  Judiciary  have  power  to  investigate 
on  habeas  corpus  cases  where  a  party  is  arrested  as  a 
fugitive  from  justice  fh>m  another  State.— Matter  of 
Manchester,  6  Cal.,  p.  237. 


Pbnal  Codb.  617 

1549.     (§  666.)     A  magistrate  may  issue  a  warrant  Maj^istrato 
for  the  apprehension  of  a  person  so  charged,  who  flees  waxrant 
from  justice  and  is  found  in  this  State. 

Note. — See  note  to  Sec.  1548. 

1650.     (§  667.)     The  proceedings  for  the  arrest  and  ?^y^^ 
commitment  of  a  person  charged  are,  in  all  respects,  JJJ^j^^ 
similar  to  ttose  provided  in  this  Code  for  the  arrest  JSwon^** 
and  commitment  of  a  person  charged  with  a  public     " 
oieose  committed  in  this  State,  except  that  an  exem- 
plified copy  of  an  indictment  found,  or  other  judicial 
proceedings  had  against  him  in  the  State  in  which  he 
13  charged  to  have  committed  the  oftense,  may  be  re- 
ceived as  evidence  before  the  mikgistrate. 

1551.  (§  668.)  I^  from  the  examination,  it  ap-  when  and 
pear  that  the  accused  has  committed  the  crime  alleged,  ^^JS^J^ 
the  magistrate,  by  warrant  reciting  the  accusation, 

must  commit  him  to  the  proper  custody  in  his  county,  . 
for  such  time,  to  be  specified  in  the  warrant,  as  the 
magistrate  may  deem  reasonable,  to  enable  the  arrest 
of  the  fugitive  under  the  warrant  of  the  Executive 
of  this  State,  on  the  requisition  of  the  executive 
authority  of  the  State  in  which  he  committed  the 
offense,  unless  he  gives  bail  as  provided  in  the  next 
section,  or  until  he  is  legally  discharged. 

1552.  (§  669.)     The   magistrate   may  admit  the  His 
person  arrested  to  bail  by  an  undertaking  with  sufiSl-  to  bail, 
cient  securities,  and  in  such  sum  as  he  deems  proper, 

for  his  appearance  before  him  at  a  time  specified  in 
the  undertaking,  and  for  his  surrender  to  arrest  upon 
the  warrant  of  the  Governor  of  this  State. 

1 553.  (§  670.)     Immediately  upon  the  arrest  of  the  Magistrate 

must  notify 

person  charged,  the  magistrate  must  give  notice  thereof  District 
to  the  District  Attorney  of  the  county.  thoarrot 

1554.  (§  671.)     The  District  Attorney  must  imme-  Dntyof  the 
oiately  thereafter  give  notice  to  the  executive  authority  Attorney. 
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of  the  State,  or  to  the  Prosecuting  Attorney  or  presid- 
ing Judge  of  the  Court  of  the  city  or  county  within 
the  State  having  jurisdiction  of  the  offense,  to  the  end 
that  a  demand  may  be  made  for  the  arrest  and  surren- 
der of  the  peraon  charged. 

1555.  (§  672.)  The  person  arrested  must  he  dis- 
charged from  custody  or  bail,  unless,  before  the  exjnrar 
tion  of  the  time  designated  in  the  warrant  or  under- 
taking, he  is  arrested  under  the  warrant  of  the  Gdtr- 
ernor  of  this  State. 

1556.  (§  673.)  The  magistrate  must  return  his 
proceedings  to  the  ngxt  County  Court  of  the  county, 
which  must  thereupon  inquire  into  the  cause  of  the 
arrest  and  detention  of  the  person  charged,  and  if  he 
is  in  custody,  or  the  time  for  his  arrest  has  not  elapsed, 
it  may  discharge  him  from  detention,  or  may  order  his 
undertaking  of  bail  to  be  canceled,  or  may  continue 
his  detention  for  a  longer  time,  or  readmit  him  to  bail, 
to  appear  and  surrender  himself  within  a.  time  to  be 
specified  in  the  undertaking. 

1557.  (§  674.)  When  the  Governor  of  this  State, 
in  the  exercise  of  the  authority  conferred  by  Section  2, 
Article  IV  of  the  Constitution  of  the  United  States,  or 
by  the  laws  of  this  Stiite,  demands  from  the  executive 
authority  of  any  State  of  the  United  States,  or  of  any 
foreign  Government,  the  surrender  to  the  authorities  of 
this  State  of  a  fugitive  from  justice,  who  has  been 
found  and  aiTCsted  in  such  State  or  foreign  Govern- 
ment, the  accounts  of  the  person  employed  by  him  to 
bring  back  such  fugitive  must  be  audited  by  the  Board 
of  Examiners,  and  paid  out  of  the  State  Treasury. 

m 

Note.— Stats.  1854,  p.  169;  State  Const.,  Art  IV, 
Sec.  2.  The  fact  that  a  fugitive  from  justice  had  not 
been  heard  of  for  sixteen  months,  and  that  he  was  a 
passenger  on  a  particular  vessel,  and  the  vessel  and 
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crew  had  never  been  heard  from,  is  not  sufficient  to  raise 
a*  legal  presumption  of  his  death. — ^Ashbuiy  vs.  San- 
ders, 8  Cal.,  p.  62. 

1558.    No  compensation,  fee,  or  reward  of  any  ^<>'*^<Jf 
kind  can  be  paid  to  or  received  by  a  public  officer  5*/2SS^ 
of  this  State,  or  other  person,  for  a  service  rendered  uj^ow^ 
in  procuring  from  the  Governor  the  demand  men-  ST 
tioned  in  the  last   section,  or  the  surrender  of  the  ^gitiyes, 
fugitive,  or  for  conveying  him  to  this  State,  or  de- 
taining him  therein,  except  as  provided  for  in  such 
section. 

Note.— N.  T.  Or.  Pr.,  Sec  907.  This  Chapter  is 
desij^ed  to  regulate  a  very  important  branch  of 
criminal  practice.  The  power  to  demand  a  fugitive 
from  justice  is  one  of  the  most  delicate  acts  of  sovereign 
authority,  and  should  only  be  exercised  in  cases  where 
the  public  wel&re  demands  it.  The  cases  in  which  its 
exercise  is  most  frequently  called  for,  though  falling 
within  the  legal  definition  of  public  offenses,  are  rather 
of  a  private  than  a  public  character,  such  as  false  pre- 
tenses, and  the  like;  and  it  is  well  known  that  the 
Executive  has  always  been  in  the  habit  of  scrutinizing 
them  with  great  jealousy.  And  in  these  cases  a  large 
portion,  if  not  a  majority,  of  the  applications  for  the 
exercise  of  this  high  prerogative  on  the  part  of  the 
Governor  are  made,  not  directly  by  the  public  authori- 
ties, but  by  the  private  party  on  whose  complaint  the 
prosecution  is  instituted.  They  are  informed,  more- 
over, that  it  has  been  the  practice  of  those  who  have 
filled  the  executive  chair,  in  some,  if  not  in  all, 
instances  of  public  prosecutions  for  this  offense,  to 
0  require  that  the  party  on  whose  application  the  requisi- 

tion is  granted  bear  the  expense  of  its  execution.  This 
practice  has  no  doubt  proceeded  upon  the  principle 
that  these  prosecutions  are  so  &r  of  a  private  character 
as  to  justify  the  Executive  in  imposing  this  condition, 
with  a  view  to  save  the  public  treasury  firom  an  un- 
necessary burden.  Whatever  may  be  the  reason  for 
it,  the  Ck>mmissioner8  are  constrained  to  believe  that 
it  should  not  exist.  Its  tendency  is  to  convert  the 
officer  with  whom  the  requisition  is  intrusted  rather 
into  a  private  than  a  public  agent.  It  has  A^quently 
happened  that  the  person  to  whom  the  requisition  has 
been  delivered  has  gone  with  it  to  a  remote  State  on 
the  strength  of  its  possession,  has  negotiated  for  settle- 
ment of  the  debt  out  of  the  fraudulent  contraction  o 


SSO  «  TVSML  Cwv. 


which  it  aroie,  and,  holding  it  a»  a  rod  over  the  putyt 
has  wrung  from  his  fears  a  compromise  of  the  proaeca- 
tion.    Nor  is  this  to  he  wondered  at.    Prosecutions  of 
this  nature  seldom  spring  from  the  mere  love  of  jus- 
tice, hut  ordinarily  are  rather  prompted  hjr  a  spirit  of 
revenge,  or  what  is,  perhaps^  mofe  frequently  the  ctia, 
of  cupidity.    The   officer,  therefore,  who  takes  Hm 
requisition,  at  the  expense  of  a  private  party,  ^1 
naturally  act  for  the  promotion  of  the  interests  of  bis 
employer  rather  than  frons  the  mere  desire  to  enibree, 
in  bis  puhUc  relation,  the  process  of  the  law.    Be  wHl 
do  this,  fW>m  no  motive  corrupt  in  itself^  perhaps, 
hut  because  his  own  interests  are  equally  involved  in 
the  success  of  a  compromise  with  those  of  his  employsr. 
The  Commissioners  do  not  propose  to  restrict,  in  any 
degree,  the  discretion  of  the  Executive,  or  the  manner 
of  its  exercise,  in  this  or  any  other  criminal  case.    But, 
believing  as  they  do,  that  the  highest  considerations  of 
policy  require  the  exclusion  of  every  motive  of  private 
interest  in  the  execution  of  this,  more  than  in  that  of 
any  other  legal  process,  they  propose  by  this  Chapter 
that  whero  a  requisition  is  granted  it  shall  be  executed, 
as  it  is  presumed  to  be  issued,  fbr  the  public  good 
alone,  and  that  the  public  treasury  shall,  therefore, 
answer  for  its  execution ;  and  that  the  officer  to  whom 
It  is  intrusted  shall  be  prohibited,  under  the  penalty 
of  a  misdemeanor  (see  Sec.  144),  from  receiving  any 
compensation,  fee,  or  reward  for  any  act  or  service  in 
rospect  to  it,  except  as  provided  for  in  Sec.  1558. 


CHAPTER  V. 


MISCELLANEOUS  PROVISIOXS  RESPECTING  SPECIAL  PROdEBB- 

INQS  OF  A  CRIMINAL  NATURE. 

Sectiok  1562.  Parties  to  special  proceedings ,  how  designated. 

1563.  Entitling  affidavits. 

1564.  Subpoenas. 

Parties  to        1662.    The  party  prosecuting  a  special  proceediDg 

spodal  pro*      ^ 

oewiings,     01  a  criminal  nature  is  designated  in  this  Code  as  the 
designated    complainant,  and  the  adverse  party  as  the  defendant. 

Entitling         1563.    The  provisious  of  Section  1401,  in  respect 

aiBdavitf. 

to  entitling  affidavits,  are  applicable  to  such  proceed^ 
ings. 
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1564.    Th«  Courts  and  magistrates  before  whom  Subpoenui. 
such  proceedings  are  prosecuted  may  issue  subpcBoas 
for  witnesses,  and  punish*  their  disobedience  in  the 
same  manner  as  in  a  criminal  action. 


TITLE  XIII. 

a 

PROCEEDINGS  FOR  BRINGING  PERSONS  IMPRISONED 
IN  THE  STATE  PRISON,  OR  THE  JAIL  OP  ANOTHER 
COUNTY,  BEFORE  A  COURT. 

SxcnoN  1567.  Persons  imprisoned  in  the  State  Prison  or  the  jail  of 

another  county,  how  brought  before  a  Court  ^ 

1567.     (§  683.)    When  it  is  necessary  to  have  a  per-  PerBonBim- 
son  imprisoned  in  the  State  Prison  brought  before  any  ^^^ 
Court,  or  a  person  imprisgned  in  a  County  Jail  brought  ^oiJer^' 
before  a  Court  sitting  in  another  county,  an  order  for  SJSuSit^^'' 
that  purpose  may  be  made  by  the  Court  and  executed  Court 
by  the  Sheriff  of  the  county  where  it  is  made. 

NoTK.— Stats.  1851,  p.  212. 


TITLE   XIV. 

DISPOSITION  OP  FINES  AND  FORFEITURES. 
SscTiON  1570.    Fines  and  forfeitures,  how  disposed  of. 

1 670.    (§  679.)     All  fines  and  forfeitures  collected  Fines  and   (  / , , .  7 

^  forfeitures,  L  t  '  i  ■ 

in  any  Court,  must  be  applied  to  the  payment  of  the  JjJ^^^  f  \,       "* 
costs  of  the  case  in  which  the  fine  is  imposed  or  the  /  /   /  y 

forfeiture  incurred;  and  after  such  costs  are  paid,  the 
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residae  must  be  paid  to  the  County  Treasurer  of  the 
county  in  which  the  Court  is  held. 

KoTC—Stats.  1851,1).  212. 


Note. — The  section  numbers  of  Part  II  of  this  Code,  ''Crimiotl 
Procedure/'  placed  thus:  (3  23),  (i  331),  and  so  on,  to  many  of  the  sec- 
tions, indicate  the  sections  of  the  original  Act  of  May  Ist,  1851,  **Crim- 
inal  Practice,"  which  are  retained  for  convenience  in  reference. 
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OP  THE   STATE  PRISOIS^  AND   COUNTY  JAILS. 


PART  III. 


OP  THE  STATE  PRISON  AND  COUNTY  JAILS. 


TITLE   I 

OF  THE  STATE  PEISON  AND  THE  DISCHARGE  OP  PRIS- 
ONERS  THEREFROM  BEFORE  THEIR  TERM  OF  SER- 
VICE EXPIRES. 

I 

Chapter  L  Of  the  State  Prison. 

n.  Of  the  discharge  of  prisoners  before  the 
expiration  of  their  temi  of  service. 


CHAPTER  L 

07  THE   STATE  PRISON. 


SiCTiOH  1573.  Under  the  charffe  and  control  of  a  Board  of  Directors. 

1574.  President  pro  tern  of  Senate,  when  to  act  as  Director^ 

etc. 

1575.  Compensation  of  Directors. 

1576.  Board  must  adopt  rules  and  reppilations. 

1577.  Board  may  appoint  Warden  and  other  officers. 

1578.  Duties  of  Clerk  and  other  officers. 
^          1579.  Monthly  reports  of  officers. 

1580.  Board  must  keep  account  of  the  ftinds  received,  etc., 

and  report  to  the  Goyemor. 

1581.  Persons  convicted  of  offenses  against  the  United  States 

to  be  received  in  the  prison. 

1582.  Disposition  of  insane  prisoners. 
1588.  State  Prison  Fond. 
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SxcnoN  1584.  State  Prison  Fund,  how  disbursed. 

1585.  Board  cannot  contract  debt«. 

1586.  Ckimpensation  of  Sherifili  for  transportation  of  con> 

victs. 

Under  the^       1573,     The  State  Prison  is  under  the  charffe,  con- 

oharge  and 

SJwdof^*  trol,  and  superintendence  of  a  Board  of  DiFectors,  con- 
Directors.     gigting  of  the   Qovemor,   Lieutenant  Governor,  and* 
Secretary  of  State. 

1574.  In  case  of  a  vacancy  in  the  office  of  Lieu- 
tenant Governor,  tlie  Presideflt  pro  tern  of  the  Senate 
may  perfoinn  the  duties  and  receive  the  compensation 
provided  for  tlie  Lieutenant  Governor. 

1575.  The  Board  of  Directors  are  to  receive  the 
sum  of  seventy-five  dollars  per  month,  each,  for  ex- 
penses incurred  by  them;  in  addition  to  which  the 
Lieutenant  Governor  is  paid  the  sum  of  ten  dollars  ^ 
per  day  for  each  day's  Bervicea  rendered  in  the  per- 
fonnance  of  any  duty  at  the  I*rison. 

1576.  The  Board  must  adopt  rules  and  regulations 
for  the  discipline  of  prisoners  and  the  government  of 
the  prison,  which  rules  must  be  printed,  and  copies 
thereof  furnished  to  every  officer  appointed  by  the 
Board. 

.1577.     The  Board  may  appoint  a  Warden,  Clerk, 
and  such  other  officers  as  may  be  necessary  for  the 

management  and  safe  keeping  of  the  prisoners. 

• 

1578.  The  Clerk  must  keep  a  record  of  the  trans- 
actions of  the  Board,  and  he  and  the  Warden  and  other 
officers  appointed,  must  perform  such  other  duties  as 
are  required  by  the  Board  or  the  rules  and  regulations 
adopted  thereby. 

1579.  The  Warden  and  other  officers  appointed 
must  make  a  monthly  report  to  the  Board,  which 
must  contain  a  statement  of  business  done  and  trans- 
actions had  in  their  several  departments. 
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1580.  The  Board  must  keep  correct  accounts  of  Board 

mast  ke6p 

all  funds  received  from  proceeds  of  convict  labor,  and  Jg^^f""^^^^ 
appropriate  such  funds  to  the  maintenance  of  the  con-  etcf^and' 
victs  and  to  the  payment  of  prison  expenses,  and  must  fo^th? 
make  a  full  report  to  the  Governor  on  the  first  Monday    ^^•™^'' 
of  each  August  next  before  the  assembling  of  the 
Legislature,  which  report  must  contain  a  complete 
statement  of  the  number  and  condition  of  the  prison- 
ers at  the  prison;  the  number  and  character  of  officers    • 
they  have  appointed,  and  the  monthly  pay  received  by 
each;  the  amount  of  expenses  incurred,  and  for  what; 
the  amount  and  condition  of  personal  property,  belong- 
ing to  the  State,  connected  ^vith  the  State  Prison;  and 
the  actual  condition  of  the  buildings  and  property. 

1581.  The  authorities  of  the  State  Prison  must  Persons 

convictod 

receive  into  the  prison  any  person  convicted  of  an  ®^®^|y"2e 
offense  against  the  United  States,  and  keep  such  jfer-  s^i^u>  be 
son  in  solitary  confinement  or  at  hard  labor,  or  in  con-  tS'pr&o^ 
finement  with  or  without  hard  labor,  as  provided  in 
the  order  of  the  Court  pronouncing  sentence,  until 
legally  discharged,  the  United  States  supporting  such 
convict,  and  paying  the  expenses  of  the  execution  of 
his  sentence. 

1582.  When  the  Physician,  Warden,  and  Captain  Disposition 

•^  '  J  r  of  insane 

of  the  Yard  of  the  State  Prison,  after  an  examination,  priaonen. 
are  of  opinion  that  any  prisoner  is  insane,  they  must 
certify  the  fact  under  oath  to  the  Governor,  who  may, 
in  his  discretion,  order  the  removal  of  such  prisoijf r  to 
the  Insane  Asylum.  As  soon  as  the  authorities  of  the 
asylum  ascertain  that  such  person  is  not  insane,  they 
must  immediately  notffy  the  Warden  of  that  feet,  and 
thereupon  the  Warden  must  cause  such  prisoner  to  be 
at  once  returned  to  the  prison,  if  his  term  of  imprisoift 
ment  has  not  expired. 
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Bute  1583«    The  moneys  appropriated  by  the  Legiala- 

Fand.         ture  and  the  proceeds  of  the  labor  of  prisoners  consti- 
tute the  State  Prison  Fund. 

Note.— McCauley  vb.  Brook,  10  Oal.,  p.  11. 

Bute  1584.    The  moneys  in  the  State  Prison  Fund  are 

Prison  -^ 

l^djhow  applicable  to  the  payment  of  the  expenses  of  the  pnaon, 
and  the  salaries  of  the  Directors  and  officers  thereof. 
The  expenses  and  salaries  must  be  audited  and  allowed 
by  a  Board  of  Examiners  of  State  Prison  accounts, 
consisting  of  the  Attorney  General,  Treasurer,  and  Con- 
troller; after  which,  upon  the  order  of  the  Board  of 
,  Directors,  the  Controller  must  draw  his  warrant  on  the 
Treasurer  therefor,  and  the  Treasurer  must  pay  the 
same  out  of  such  Fund. 


Board 
oannot 
oontraot 
debts. 


1585.    The  Board  of  Directors  cannot  contract  any 
debt  or  incur  any  liability  binding  upon  the  State. 

Note.— The  preceding  Chapter  is  based  upon  the 
foUowiDK  Stats.:  1858,  p.  259,  Sees.  4,  5,  9, 10, 11, 12; 
1860,  p.  S41,  Sec.  1;  1664,  p.  24,  Sec.  1;  1868,  p.  141, 
Sec.  1, 

Oompensa-  1586.  Sheriffs  must  receive  for  prisoners  delivered 
Sheriffs  for  at  the  State  Prison  all  expenses  necessarily  incurred  in 
Smvicto.  their  transportation,  and  also  a  just  and  reasonable 
coinpensation  for  their  own  services,  the  amount  of  the 
expenses  and  compensation  in  each  case  ix>  be  audited 
and  allowed  by  the  Board  of  Examiners,  and  paid  ont 
of  any  moneys  in  the  State  Treasury  appropriated  for 
that  purpose. 

^  Note.— Statk  Pbibon  Makagsmxnt  Gsveraixt. 

For  decisions  as  to  various  questions  concerning  the 

■ 

State  Prison,  see  opinions  delivered  in  the  followiog 
cases:  McCauley  vs.  'WeJJer,  12  Cal.,  p.  531;  State  of 
Gal.  vs.  McCauley,  15  Cal.,  p.  430;  McCauley  ts. 
Brook,  16  Cal.,  p.  11.  For  fees  of  Sheriff  of  San  Be^ 
#  nardino  County,  see  Stats.  1871-2,  p.  494. 


/cf^^Y.'  >" 
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CHAPTER  n. 

or  THB  DISOHABGB  OF  PBISONSBS  BEFOBB  THE  EXPIBATION 

OF   THEIB  TEBM   OF  8EBVIGB. 

SxcTiOK  1590.  Credits  for  good  behavior,  how  and  when  allowed. 

1591.  Credits,  when  forfeited. 

1592.  Board  to  make  rules  and  regulations  to  cany  the  pror 

visions  of  this  Chapter  into  effect. 

1593.  Board,  when  to  report  credits  to  Governor. 

1594.  Further  powers  of  the  Board. 

1595.  Board  must  report  to  the  Legislature  prisoners  whom 

they  think  should  be  pardoned.    Grovemor  may  par^ 
don  if  Legislature  recommend. 

1590.  The  Board  of  State  Prison  Directors  must  Credits 

for  good 

grant  to  every  prisoner  confined  in  the  State  Prison,  Jj^*^'* 
who  well  behaves  himself  and  who  performs  regular  JiSJeA. 
labor  during  good  health,  either  for  the  State  author- 
ities or  in  the  employ  of  any  contractor  using  convict 
labor,  a  credit  of  five  days  for  each  month  of  such 
regular  work  and  good  behavior  during  the  first  two 
years  of  liis  imprisonment;  of  six  days  for  each  month 
of  the  third  and  fourth  years;  of  seven  days  for  each 
month  of  the  fifth  and  sixth  years;  of  eight  days  for 
each  month  of  the  seventh  and  eighth  years;  of  nine 
days  for  each  month  of  the  ninth  and  tenth  years;  and 
of  ten  days  for  each  month  after  ten  years.  Such 
credit  is  computed  in  fitvor  of  every  such  convict  as  a 
commutation  of  sentence,  and  is  deducted  from  the 
entire  term  of  penal  servitude  to  which  he  has  been 
sentenced. 

1591.  The  rule  of  commutation  fixed  in  the  pre-  credft*, 
ceding  section  is  to  be  so  applied  as  that  any  reftisal  to  ft>r«atM|. 
labor,  a  breach  of  the  prison  rules,  or  other  miscon- 
duct, works  a  forfeiture  of  the  credits  of  time  thus 
earned,  or  such  part  of  it  as  the  Warden  or  Resident 
Director  may  determine,  subject  to  confirmation  or 
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rejection  by  the  Board  of  Directors,  on  appeal  by  the 
prisoner.  Unless  the  Board,  on  appeal,  at  its  first  ses- 
sion thereafter,  rejects  the  forfeiture,  it  is  confirmed. 
Credits  once  forfeited  cannot  be  restored  except  by  the 
Board,  and  then  only  when  circumstances  render  such 
restoration  urgently  necessary.  The  above  provisions 
apply  to  all  persons  now  imprisoned  in  the  State  Prison, 
and  the  commutation  must  be  computed  from  April 
fourth,  A.  D.  eighteen  hundred  and  sixty-four. 

Note.— Statfi.  1867-S,  p.  676,  Sec  1.  The  confirma- 
tion or  rejection  clause,  as  also  that  authorizing  the 
Warden  or  Resident  Director  to  adjudge  the  forfeiture, 
is  a  suggestion  of  Governor  Holden. 

1592.  The  Board  may  make  such  rules  and  regu- 
lations as  may  be  necessary  to  carry  into  effect  the 
provisions  of  this  Chapter,  and  may  declare  and  estab- 
lish a  proper  scale  or  rate  of  debits  and  credits  for  good 
conduct  or  misconduct,  which  shall  accompany  the  rules 
of  discipline  of  the  prison,  and,  in  a  book  to  be  kept 
for  that  purpose,  must  cause  to  be  entered  up,  at  the 
end  of  each  month,  the  result  of  credits  to  which  each 
prisoner  may  be  entitled,  and  on  the  first  day  of  each 
month  announce  such  result  to  the  prisoners.  Every 
contractor  employing  convict  labor  must  keep  a  simi- 
lar record  of  th§  conduct  of  all  prisoners  employed  by 
him,  and  submit  the  same  for  inspection  to  the  Board 
at  the  end  of  each  month,  who  must  take  the  same  into 
consideration  in  making  up  their  decision. 

NoTS.--Stat8. 1863-4,  p.  856,  Sec.  2. 

1593.  At  the  end  of  every  month  the  Board  must 
report  to  the  Governor  of  this  State  the  names  of  all 
prisoners  whose  terms  of  imprisonment  are  about  to 
expire,  by  reason  of  the  benefits  of  this  Chapter,  giv- 
ing in  such  report  the  terms  of  their  sentences,  the 
date  of  imprisonment,  the  amount  of  total  credits  to 
the  date  of  such  report,  and  the  date  when  their  ser- 
vice would  expire  by  limitation  of  sentence.     The 
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Governor,  at  the  expiration  of  the  term  for  which  any 
prisoner  has  been  sentenced,  less  the  namber  of  days 
allowed  and  credited  to  him,  must  order  the  release  of 
such  prisoner,  by  an  order  under  his  hand  addressed 
to  the  Warden  of  the  prison,  in  such  mode  and  form 
as  he  may  deem  proper,  and  with  or  without  restora- 
tion to  citizenship,  according  in  his  discretion. 

Note.— Stat8.  1867-8,  p.  Ill,  Sec.  1;  1863-4,  p.  866, 
Sees.  4,  5. 

1594.  The  Board  must  grant  and  enter  upin&vor  Farther 
of  such  prisoners  whom  they  may  deem  worthy,  by  S^SiSS. 
reason  of  good  conduct  and  industry,  during  the  twelve 
months  prior  to  the  fourth  day  of  April,  A.  D.  eighteen 
hundred  and  sixty-four,  the  credits  authorized  by  Sec- 
tion 1590,  not  exceeding  thirty  days,  the  same  to  be 
deducted  from  the  term  of  their  imprisonment. 

NoTJ2.— stats.  1867-8,  p.  676,  Sec.  1. 

1595.  The  Board  must  report  to  the  Legislature,  Board  must 
at  each  regular  session,  the  names  of  any  persons  con- 
fined in  the  State  Prison  who,  in  their  judgment,  ought 

to  be  pardoned  and  set  at  liberty  on  account  of  good 
conduct  or  unusual  terms  of  sentence,  or  any  other  cause 
which,  in  their  opinion,  should  entitle  such  prisoners 
to  a  pardon.  Whenever  the  Legislature,  by  a  majority  GoTemor 
of  both  Houses,  recommend  to  the  Governor  that  any  pardon, 
or  all  of  the  persons  reported  be  pardoned  by  him,  he 
may  thereupon  pardon  such  prisoners. 

Note. — This  Chapter  embraces  the  provisions  of  an 
Act  to  confer  further  powers  upon  the  Governor  of  this 
State  in  relation  to  the  pardon  of  criminals,  approved 
April  4, 1864  (Stats.  1868-4,  p.  356);  an  Act  to  amend 
above  cited  Act,  approved  March  7, 1868  (Stats.  1867-8, 
p.  Ill);  an  Act  to  amend  above  cited  Act,  approved 
March  30, 1868  (Stats.  1867-^,  p.  675);  and  an  Act  to 
authorize  the  Board  of  State  Prison  Directors  to  recom- 
mend the  pardon  of  convicts  in  the  State  Prison,  ap- 
proved March  9, 1868  (Stats.  1867-^,  p.  116). 


* 
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TITLE  II. 

OF   COUNTY   JAILS. 

Bxcnov  1697.  County  Jails,  by  whom  kept  and  for  what  used. 

1598.  Rooms  required  in  County  Jails. 

1599.  Prisoners  to  be  classified. 
1000.  Prisoners  committed  must  be  actually  confined. 
1601.  Sheriff  to  receive  prisoners  committed  by  United  States 

Courts. 
1002.  Sheriff  or  Jailer  answerable  for  safe  keeping  of  such 
prisoners. 

1603.  When  jail  of  a  contiguous  county  may  be  used. 

1604.  Keeper  of  Jail  in  contiguous  county  to  receive  pris- 

oners. 

1605.  When  jail  in  contiguous  county  to  cease  to  be  used. 

1606.  Prisoners  to  be  returned  to  proper  county. 

1607.  Prisoners  may  be  removed  in  case  of  fire. 
1606.  Prisoners  may  be  removed  ih  case  of  pestilence. 

1609.  Papers  served  on  Jailer  for  prisoner. 

1610.  Guard  for  jail. 

1611.  Sheriff  to  receive  all  persons  duly  committed. 

1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

1613.  Prisoners  may  be  required  to  labor. 

1614.  Bules  and  regulations  for  the  performance  of  labor. 

CoTuit7  1597.    The  common  jails  in  the  several  counties 

whom  kept  of  this  State  are  kept  by  the  Sheriffs  of  the  counties 

and  for  ^        •^ 

what  used,   in  which  they  are  respectively  situated,  and  are  used 
as  follows: 

1.  For  the  detention  of  persons  committed  in  order 
to  secure  their  attendance  as  witnesses  in  criminal 

m 

cases; 

2.  For  the  detention  of  persons  charged  with  crime       J 
and  committed  for  trial; 

8.  For  the  confinement  of  persons  committed  for 
contempt,  or  upon  civil  process,  or  by  other  authority 
of  law; 

4.  For  the  confinement  of  persons  sentenced  to 
imprisonment  therein  upon  a  conviction  for  crime. 

1508.  Each  County  Jail  must  contain  a  sufBlcient 
number  of  rooms  to  allow  all  persons  belonging  to  either 
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one  of  the  following  classes  to  be  confined  separately  ^<>«^ 
and  distinctly  from  persons  belonging  to  either  of  the  j^^*' 
other  classes: 

1.  Persons  committed  on  criminal  process  and  de- 
tained for  trial; 

2.  Persons  already  convicted  of  crime  and  held 
under  sentence; 

3.  Persons  detained  as  witnesses  or  held  under  civil 
process,  or  under  an  order  imposing  punishment  for  a 
contempt; 

4.  IVlales  separately  from  females. 

1599.  Persons  committed  on  criminal  process  and  Prironen 
detained  for  trial,  persons  convicted  and  under  sen-  ciaanfied. 
tence,  and  persons  committed  upon  civil  process,  must 

not  be  kept  or  put  in  the  same  room,  nor  shall  male 
and  female  prisoners  (except  husband  and  wife)  be 
kept  or  put  in  the  same  room. 

1600.  A  prisoner  Qommitted  to  the  County  Jail  Prisonen 

.  oommittod 

for  trial  or  for  examination,  or  upon  conviction  for  a  must  be 

'  ^  actually 

public  offense,  must  be  actually  confined  in  the  jail  confined, 
until  he  is  legally  discharged;  and  if  he  is  permitted 
to  go  at  large  out  of  the  jail,  except  by  virtue  of  a 
legal  order  or  process,  it  is  an  escape. 

1601.  The  Sherifi'  must  receive,  and  keep  in  the  sheriff  to 

reooive 

County  Jail,  any  prisoner  committed  thereto  by  pro*  p^'^'*.®™- 
cess  or  order  issued  under  the  authority  of  the  United  gj^^*** 
States,  until  he  is  discharged  according  to  law,  as  if  he  ^"^ 
had  been  committed  under  process  issued  under  the 
authority  of  this  State;  provision  being  made  by  the 
United  States  for  the  support  of  such  prisoner. 

1602.  A  Sheriff,  to  whose  custody  a  prisoner  is  sheriff  or 
committed,  as  provided  in  the  last  section,  is  answer-  gf  J*^ 
able  for  tis  safe  keeping  in  the  Courts  of  the  United  ^^^ 
States,  according  to  the  laws  thereof.  prfsonen. 
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When  jail        1 608.    When  there  is  no  jail  in  the  county,  or  when 
oontiffuoos    the  jail  becomes  unfit  or  unsafe  for  the  confinement  of 

county  may  '* 

beuied.      prisoners,  the  County  Judge  may,  by  a  written  appoint- 
ment filed  with  the  County  Clerk,  designate  the  jail  of 
a  contiguous  county  for  the  confinement  of  the  prison- 
ers of  his  county,  or  of  any  of  them,  and  may  at  any 
^     time  modify  or  annul  the  appointment. 

Note.— Stats.  1851,  p.  191. 

1604.  A  copy  of  the  appointments,  certified  by  the 
County  Clerk,  must  be  served  on  the  Sheriff  or  Keeper 
of  the  jail  designated,  who  must  receive  into  his  jail 
all  prisoners  authorized  to  be  confined  therein,  pursu- 
ant to  the  last  section,  and  who  is  responsible  for  the 
safe  keeping  of  the  persons  so  committed,  in  the  same 
manner  and  to  the  same  extent  as  if  he  was  Sheriff  of 
the  county  for  whose  use  his  jail  is  designated,  and 
with  respect  to  the  persons  so  committed  he  is  deemed 
the  Sheriff  of  the  county  from  which  they  were  re- 
moved. 

Note.— Statg.  1851,  p:  191. 

1605.  When  a  jail  is  erected  in  the  county  for  the 
oontiiaonB    usc  of  which  the  dcsiffuation  was  made,  or  its  iail  is 

county  to  ®  »  J 

jjjjjjtobe  rendered  fit  and  safe  for  the  confinement  of  prisoners, 
the  County  Judge  of  that  county  must,  by  a  written 
revocation,  filed  with  the  County  Clerk  thereof,  de- 
clare that  the  necessity  for  the  designation  has  ceased, 
and  that  it  is  revoked. 


When 
jail  in 


Prifloners 
to  bo 
retarned 
to  proper 
county. 


1606.  The  County  Clerk  must  immediately  serve 
a  copy  of  the  revocation  upon  the  Sheriff  of  the  county, 
who  must  thereupon  remove  the  prisoners  to  the  jail  of 
the  county  from  which  the  removal  was  had. 

Prisoners         1607,    When  a  County  Jail  or  a  building  contigu- 

nay  be 

removed  in  ous  to  it  IS  On  fire,  and  there  is  reason  to  apprehend 

cue  of  fire.  ■*^^ 

that  the  prisoners  may  be  injured  or  endangered,  the 
Sheriff*  or  Jailer  must  remove  them  to  a  safe  and  con- 


Pbnal  Code.  585 

venient  place,  and  there  confine  them  as  long  as  it  may 
be  necessary  to  avoid  the  danger. 

1608.  When  a  pestilence  or  contagious  disease  Prwonen 

*  c  may  be 

breaks  out  in  or  near  a  jail,  and  the  physician  thereof  JJ^°^/*  *■ 
certifies  that  it  is  liable  to  endanger  the  health  of  the  «>«^we. 
prisoners,  the  County  Judge  may,  by  a  written  ap- 
pointment, designate  a  safe  and  convenient  place  in 
the  county,  or  the  jail  in  a  contiguous  county,  as  the 
place  of  their  confinement.  The  appointment  must 
be  filed  in  the  office  of  the  County  Clerk,  and  author- 
ize the  Sheriflf  to  remove  the  prisoners  to  the  place  or 
jail  designated,  and  there  confine  them  until  they  can 
be  safely  returned  to  the  jail  from  which  they  were 
taken. 

1 609.  A  Sheriff  or  Jailer  upon  whom  a  paper  in  Papen 
a  judicial  proceeding,  directed  to  a  prisoner  in  his  cus-  Jaii©rfor 
tody,  is  served,  must  forthwith  deliver  it  to  the  pris- 
oner, with  a  note  thereon  of  the  time  of  its  service. 

For  a  neglect  to  do  so  he  is  liable  to  the  prisoner  for 
all  damages  occasioned  thereby. 

1610.  The  Sheriff,  when  necessary,  may,  with  the  .Guard  for 
assent  in  writing  of  the  County  Judge,  or  in  a  city,  of 

the  Mayor  thereof,  employ  a  temporary  guard  for  the 
protection  of  the  County  Jail,  or  for  the  safe  keeping 
of  prisoners,  the  expenses  of  which  are  a  county 
charge. 

1611.  The  Sheriff  must  receive  all  persons  com-  sheriff  to 

receive  all 

mitted  to  jail  by  competent  authority,  and  provide  ^^^ 
them  with  necessaiy  food,  clothing,  and  bedding,  for  <»™mitt«* 
which  he  shall  be  allowed  a  reasonable  compensation, 
to  be  determined  by  the  Board  of  Supervisors,  and, 
except  as  provided  in  the  next  section,  to  be  paid  out 
of  tlie  County  Treasury. 

1612.  Whenever  a  person  is  committed  upon  pro- 
cess in  a  civil  action  or  proceeding,  except  when  the 
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Priapnen  people  of  this  State  are  a  party  thereto,  the  Sheriff  is 
w^nnotto  ^^*  bound  to  receive  such  person,  unless  security  is 
u  FMoiyed  given  on  the  part  of  the  party  at  whose  instance  the 
process  is  issued,  by  a  deposit  of  money,  to  meet  the 
expenses  for  him  of  necessary  food,  clothing,  and  bed- 
ding, or  to  detain  such  person  any  longer  than  these 
expenses  are  provided  for.  This  section  does  not  apply 
to  cases  where  a  party  is  committed  as  a  punishment 
for  disobedience  to  the  mandates,  process,  writs,  or 
orders  of  Court. 

NoTx. — The  preceding  Chapter  is  ba«ed  upon  the 
statutes  of  1851,  p.  191,  Sees.  17, 19,  20,  21,  22,  23, 24, 
25,  26,  28,  29,  30,  SI,  32,  40,  42. 

Prisoners         1613.    Pcrsons  confined  in  the  County  Jail  under  a 

nay  be 

reouiredto  judgment  of  imprisonment  rendered  in* a  criminal 
I  action  or  proceeding,  may  be  required  by  an  order  of. 

the  Board  of  Supervisors  to  perform  labor  on  the  pub- 
lic works  or  ways  in  the  county. 

Rules  and        1614.    The   Board  of   Supervisors   making  such 

reffnlations 

for  the  per-  order  may  prescribe  and  enforce  the  rules  and  reffula- 

formanoe         . 

of  ubor.      tions  under  which  such  labor  is  to  be  performed. 


Approved  February  14th,  1872. 

NEWTON  BOOTH, 


Governor. 
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[Being  alike  applicable  to  all  the  Codes,  there  is  here  inserted:] 

PART  y -POLITICAL  CODE. 

OF  THE  DEFINITION  AND  SOURCES  OF  LAW-EFFECT 
AND  PUBLICATION  OF  THE  CODES,  AND  THE  EX- 
PRESS  REPEAL  OF  STATUTES. 

Title    I.  Definition  and  Sources  op  the  Law. 
n.  Effect  of  the  Codes. 
in.  Publication  of  the  Codes  and  Statutes 

CONTINUED  IN   FORCE. 

IV.  Express  Repeal  of  Statutes. 


TITLE   I. 

DEFINITION  AND  SOURCES  OF  THE  LAW. 

Sbctiok  4466.  Definition  of  law. 

4467.  How  expressed. 

4468.  Common  law,  when  rule  of  decision. 

4466.  Law  is  a  solemu  expression  of  the  will  of  Deflnitidn 

of  law. 

the  supreme  power  of  the  State.  * 

4467.  The  will  of  the  supreme  power  is  expressed:  How 

expressed. 

1.  By  the  Constitution; 

2.  By  statutes. 

4468.  The  common  law  of  England,  so  &r  as  it  is  Common 

.  ,      1       ^  .        .         law,  when 

not  repugnant  to  or  inconsistent  with  the  Constitution  «!« 9^ 

^   ®  decision. 

of  the  United  States,  or  the  Constitution  or  laws  of  this 
State,  is  the  rule  of  decision  in  all  the  Courts  of  this 
State. 

KoTB.— Act  of  April  13, 1850;  Stats.  1850,  p.  219. 
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Constmo- 
tioD  of 
'Codes  with 
relation  to 
each  other. 


Conflicts 
between 
Titles, 
which  to 
prevail 


Conflicts 
between 
Chapters, 
which  to 
provaiL 


TITLE    II. 

EFFECT  OF  THE  CODES. 

Sectiok  4478.  Construction  of  the  Codes  with  relation  to  the  laws 

passed  at  the  present  session. 

4479.  Laws  passed  at  present  session  prevail. 

4480.  Construction  of  Codes  with  relation  to  each  other. 

4481.  Conflicts  between  Titles,  which  to  prevail. 

4482.  Conflicts  between  Chapters,  which  to  prevail. 

4483.  Conflicts  between  Articles,  which  to  prevail. 

4484.  Conflicting  sections  of  the  same  Title,  which  to  prevail. 

4478.  With  relation  to  the  laws  passed  at  the 
present  session  of  the  Legislature,  The  Political  Code, 
Civil  Code,  Code  of  Civil  Procedure,  and  Penal  Code, 
must  be  construed  as  though  each  had  been  passed  on 
the  first  day  of  the  present  session. 

^  4479.  If  the  provisions  of  any  law  passed  at  the 
present  session  of  the  Legislature  contravene,  or  are 
inconsistent  with,  the  provisions  of  either  of  the  four 
Codes,  the  provisions  of  such  law  must  prevail. 

KoTB. — This  section  is  hut  another  form  of  stating 
the  proposition  contained  in  the  preceding  one.  It  is 
placed  here,  not  because  it  is  necessary,  but  to  convey 
to  the  layman  the  idea  which  the  preceding  section  con- 
veys to  the  profeasional  reader. 

4480.  With  relation  to  each  other,  the  provisions 
of  the  four  Codes  must  be  construed  (except  as  in  the 
next  two  sections  provided)  as  though  all  of  such  Codes 
had  been  passed  at  the  same  moment  of  time  and  were 
parts  of  the  same  statute. 

4481.  If  the  provisions  of  any  Title  conflict  with 
or  contravene  the  provisions  of  another  Title,  the  pro- 
visions of  each  Title  must  prevail  as  to  all  matters  and 
questions  arising  out  of  the  subject  matter  of  such 
Title. 

4482.  If  the  provisions  of  any  Chapter  conflict 
with  or  contravene  the  provisions  of  another  Chapter 
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of  the  same  Title,  the  provisions  of  each  Chapter  must 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Chapter. 

fl 

4483.  K  the  provisions  of  any  Article  conflict  with  Conflicts 

*  ^  ^  between 

or  contravene  the  provisions  of  another  Article  of  the  ^J|jf^  ^ 
same  Chapter,  the  provisions  of  each  Article  must  p*^®^"*- 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Aii;icle. 

4484.  If  conflicting  provisions  are  found  in  differ-  Conflicting 

°   *  sections  of 

ent  sections  of  the  same  Chapter  or  Article,  the  pro-  xSti?™* 
visions  of  the  sections  last  in  numerical  order  must  prevaiT 
prevail,  unless  such  construction  is  inconsistent  with 
the  meaning  of  such  Chapter  or  Article. 


TITLE    III. 

•  PUBLICATION  OP  THE  CODES. 
Section  4494.  Codes  not  published  as  part  of  the  statutes. 

4494.    The   Codes  passed  at  this  session  of  the  Codes  not 

published 

Legislature  must  not  be  published  as  a  part  of  the  JgJ^Jgf^jJ^ 
statutes  passed  at  this  session,  but  provision  must  be 
made  by  law  for  their  publication. 


TITLE    IV. 

EXPRESS  RITPEAL  OF  STATUTES. 

SscTioir  4504.  Repeal  of  repealed  statutes  Dot  to  imply  that  they  were 

in  force. 
4505.  Express  repeal  of  statutes  to  he  provided  for. 

4604.    The  repeal  of  any  statute  or  part  of  a  statute  repealed 
heretofore  repealed  must  not  be  construed  as  a  decla-  f^*i**th»t 
ration,  express  or  by  implication,  that  such  statute  or  £  foroe!" 


i 
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part  of  a  statute  has  been  in  force  at  any  time  subse- 
quent to  such  first  repeal. 

Ezpross  4505.     The  express  repeal  of  statutes  will  be  pro- 

repeal  of  .,n/.-i  11  1. 

rtatutos  to    vided  for  by  a  separate  statute,  and  such  statute  after 

bo  provided  ./  jt  7 

^^^'  its  passage  must  be  construed  in  the  same  manner  and 

must  have  like  effect  as  if  it  were  part  of  this  Cknie. 


NOTE. 

In  many  of  the  notes  to  The  Penal  Code  it  is  said  that  the  Acts  of  1872,  amenda- 
toiy  of  Acts  existing  prior  to  the  adoption  of  the  Code,  were  void  under  Section 
330  of  the  Political  Code.  This  is  an  incorrect  expression;  the  statutes  so  existing^, 
as  also  the  Acts  of  1872,  amendatory,  etc.,  thereof,  constitute  the  law  for  all  pur- 
poses, prior  to  January  Ist,  1873,  when  the  Code  goes  into  effect,  and  will  remain 
the  preexisting  law.  The  Code  taking  effect  Januaiy  1st,  1873,  supersedes  them  at 
that  time,  but  they  are  not  void.— Eds. 
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The  references  are  to  the  Sections. 


ABAl^DOKMENT—  Sectbn. 

of  child «  271 

ABDUCTION- 

of  women • 285 

of  females,  for  purpose  of  prostitution 267 

jurisdiction  of  indictments  for ^ 784 

ABORTION- 

administering  drugs  to  procure  miscarriage 274 

submitting  to  an  attempt  to  produce  miscarriage 275 

evidence  on  trial  for 1106 

ACCSSSOBIES— 

who  are •. -~ 82 

punishment  of. 83 

in  a  duel .• 228 

to  a  lottery «. 822 

to  a  misdemeanor .  650 

jurisdiction  of  indictment  against , y 791 

before  the  ihct,  same  as  principals 970 

.may  be  indicted,  how ~  971 

though  principal  has  not  been 972 

ACCOMPMCB— 

evidence  ofL • 1111 

ACCOUNTS- 

iklsificaiion  of  public •« 424 

of  corporations,  fraudulently  keeping. 563 

ACCUSATION- 

against  officers,  to  be  presented  by  Grand  Jury 758 

form  of. 759 

how  transmitted  and  served ^  760 

69— Pinal. 
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ACCUSATION—  (OonHnued.)  *  Sectiom 

proeecuting,  if  defendant  does  not  appear ^ 761 

defendant  may  demur  or  answer 76S 

form  of  demurrer  to ^ 76S 

manner  of  denial  of. ~  764 

if  demurrer  overruled,  defendant  must  answer ^  765 

plea  of  guilty  of. 766 

trial  of. \ 767 

parties  to,  entitled  to  process  for  witnesses 768 

judgment  on  conviction « 769 

appeal,  how  taken 770 

what  prosecution  must  be  by 8S9 

in  what  Court  found 890 

ACQUITTAL- 

foreign „  656 

former,  in  certain  cases  bar  to  indictment 798 

ib 794 

what  is  not  former 1021 

what  is  former 1022 

effect  of,  for  higher  ofiense 102S 

defendant  discharged  or  not,  on 1164 

ib 1447 

ground  for 1096 

ACTION- 

defendingin  certain  cases 162 

See  Cbimhtal  Aotiok. 

ACTS- 

commission  of,  prohibited.... 177 

made  punishable  by  different  provisions !.... 654^ 

punishable  under  foreign  law 655 

establishing  Code,  to  take  effect 1 

how  cited •  24 

^rtain,  continued  in  force ^ .*.......  28 

not  retroactive 3 

enumerated,  which  are  not  repealed.. 23 

ADJOURNMENT- 

Court  may  have,  while  jury  is  deliberating. 1142 

final,  discharges  the  juiy 1143 

ADULTERY— 

what  and  how  punished,  note  to 266 

ADULTERATION— 

of  food,  drugs,  liquors,  etc 882 

ADVERTISEMENT- 

of  indecent  publications 811 

of  lottery 828 

See  PuBLiciLTioN. 
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AFFIDAVIT—  Section. 

voluntary 151 

ib 152 

entitling " liOl 

ib lieo 

ib 1568 

Ibr  change  of  venue 10S4 

for  examination  on  commiflsion • 1862 

AFFIEMATION-See  Oath. 

ALAMEDA  COUNTY— 

Act  to  protect  game  and  fish  in,  continued  in  force,  Subdivision  11»  28 

AMUSEMENTS— 

certain,  prohibited  on  Sunday 290 

AMUSEMENTS,  PLACES  OF-See  Thbatbrs. 

ANIMALS— 

putting  dead  in  streets,  etc. 874 

poisoning 596 

killing,  maiming,  etc 597 

preventing  cruelty,  Acts  continued  in  force.  Subdivision  4 ;.  28 

'  ANSWER— 

to  articles  of  impeachment. 748 

to  arraignment 990 

See  Plsa. 

APOTHECARY— 

omitting  to  or  wrongAilly  labeling  drugs 880 

APPEAL- 

how  taken  on  judgment  of  removal  from  office 770 

who  may  take 1285 

parties,  how  depgnated  on 1286 

when  may  be  taken  by  defendant 1287 

when  may  be  taken  by  the  people 1288 

when  taken 1289 

ib 1466 

how  taken 1240 

ib 1467 

notice  of,  how  served 1241 

eflect  of,  by  the  people 1242 

effect  of,  by  defendant 1248 

duty  of  clerks  upon ^  1246 

certificate  of  appellate  Court  to  be  filed.. 1243 

duty  of  Sheriff  thereon 1244 

to  restore  the  defendant. 1246 

dismissal  of,  for  irregularity 1248 

dismissal  of,  for  want  of  return 1240 

when  to  be  heard  and  determined 1252 
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APPEAL—   (Continued,)  SectioD. 

argument  of 125S 

number  of  counsel  to  be  heard  on.... 1254 

appearance  of  defendant  not  necessary  on 1255 

Judgment  on 1258 

what  may  be  reviewed  on 1259 

power  of  appellate  Court  on 1260 

where  new  trial  to  be  had  on 1261 

ib 1409 

statement  on 1468 

proceedings,  if  dismissed 1470 

bail  on 1291 

qualifications  and  how  put  in 1292 

APPEARANCE— 

of  defendant  on  impeachment „  742 

of  defendant  to  answer  accusation 761 

of  defendant  for  arraignment 977 

of  defendant  on  trial 1043 

of  defendant  when  jury  renders  verdict , 1148 

of  defendant  on  appeal  not  required 1255 

of  corporations  to  answer  charges 1S96 

• 

APPELLATE  COURT- 

presence  of  defendant  not  required  in « 1255 

judgment  of. 1258 

ib 1260 

judgment  of,  how  entered  and  remitte4M 1264 

when  jurisdiction  of,  ceases 1285 

APPOINTMENT— 

buying,  to  office , 73 

receiving  reward  for. ^. 74 

APPRENTICES— 

aiding  to  desert,  and  harboring 646 

AQUEDUCTS- 

destroying  or  injuring ^  607 

ARBITBATOB^ 

improper  attempts  to  infiuenoe..... « ., 96 

misconduct  of....... < 96 

ARGUMENT- 

tojury 1095 

of  appeal „  1252 

ARMS— 

having  unlawful  possession  of .-. 442 

selling  State 448 
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AKS027—  Beetioxi. 

defined .•. 447 

ownership  of  the  building 452 

degrees  of* • 463 

^                          ib i 454 

punishment  of * 455 

"  burning  »*  defined ^ 451 

AEKAIGNMENT— 

of  defendant,  when  indictment  filed 976 

defendant,  ^hen  to  be  present  at 077 

if  in  custody,  must  be  produced 978 

if  discliarged,  bench  warrant  to  issue 979 

must  be  informed  of  his  rights  on •...  967 

how  made * 988 

proceedings  on,  in  certain  case 989 

time  allowed,  and  how  defendant  may  answer 990 

for  judgment 1200 

ABREST— 

officers  refusing  to  make 142 

making  without  lawful  authority 146 

refusing  to  aid  ofiicer  in  making 150 

defined 884 

how  made  and  what  restraint  allowed ; 885 

by  peace  officers i 886 

by  private  persons 837 

magistrates  may  order 

persons  making,  may  summon  aid 

when  may  be  made ; ;...  840 

how  made 841 

if  laade  on  warrant,  it  must  be  shown 842 

What  force  may  be  used !  843 

doors  and  windows  may  be  broken 844 

ib .^ 846 

weapon^nay  be  taken  from  person  arrested 846 

duty  of^ivaft  person  making. • 847 

duty  of  officer  making,  with  warrant 848 

when  made  with  warrant | 849 

of  defendant,  after  judgment .' 1199 

of  fugitives  from  justice ~  155Cl 

by  telegrapfi 850 

certified  copy  served  by 851 

See  Warrant  ov  Arrbbt. 

ARREST  OF  JUDGMENT—  • 

motion  in,  defined  and  when  made 1185 

ib 1450 

Court  may  cause,  without  motion 118(1 

effect  of... 1187 

grounds  of  motion  in,  in  Justioe'B  Gouri ^ 1452 


550  INDBX. 

▲SSATJLT—  Sedaon. 

by  public  officer  under  color  of  authority.......  £. 149 

with  intent  to  kill 217 

with  intent  to  commit  rape,  robbery,  etc...... 220 

with  intent  to  commit  other  felonies -  221  ^ 

by  administering  drugs..; 222 

defined 240 

punishment  of. 241 

with  caustic  chemicaU 244 

with  deadly  weapons :. 245 

having  deadly  weapons  with  intent  to 467 

in  presence  of  Court 710 

ASSEMBLY— See  Mxxtings;  Uklawtul  Absemblt. 

ASSESSMENT- 

Mse  statement  as  to .' 490 

ASSESSOR- 

refiising  to  give  list  of  property  to 429 

ATTEMPT— 

to  commit  crimes,  when  punishable 663 

ib 665 

to  commit  crimes,  how  punishable 664 

ib., 665 

ATTEMPTS  TO  KILL— 

by  poison 216 

^            by  assault  with  deadly  weapon 217 

ATTENDANCE- 

of  witnesses  may  be  compelled 1S26 

ib 1330 

ib 1513 

ATTORNEY— 

misconduct  by 160 

buying  demands  in  suit ^. 161 

defending  certain  prosecutions .^.....^. 162 

may  defend  himself 163 

Bee  G0UN8IEL. 

AUCTIONEEB- 

unlawfully  acting  as 436 

AUCTIONS- 

mock 535 

AUTHOR— See  Publibher? 

B 

BAIL- 

admission  to,  on  charge  of  misdemeanor 822 

proceedings  on  taking 828 
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{Cfontinued,)  Section. 

when  not  pven ^  824 

admission  to 829 

ib 1468 

ib 862 

certificate  of,  taken 874 

order  fbr,  on  commitment »  875 

order  for,  to  be  indorsed 982 

proceedings  on  giving,  in  another  county 984 

when  maybe  increased »M ••  985 

defendant  on,  when  appears  for  trial,  may  be  committed 1129 

admission  to,  defined 1268 

taking  of. 1269 

ofiTenses  not  bailable 1270 

when  allowed  before  coxwiction 1271 

when  allowed,  pending  appeal 1272 

nature  of  and  for  what  purposes 1273 

before  conviction 1278 

after  conviction 1273 

when  matter  of  discretion,  what  notice  to  be  given 1274 

what  magistrates  may  admit  to ; 1277 

«      how  put  in  and  fbrm  of  undertaking 1278 

.      ib 1287 

qualifications  of. ~  1279 

ib 1288 

ib 1317 

how  to  justify 1280 

on  allowance  of^  defendant  to  be  discharged 1281 

when  offense  is  capital 1284 

when  ofiTense  is  not  capital 1285 

on  habeas  corpus , 1286 

form  of  undertaking,  on  habeas  corpus 1287 

on  appeal 1291 

ib 1292 

deposit  instead  of. ;... 1295 

ib 1296 

ib 1297 

may  surrender  defendant 1800 

on  order  for  recommitment,  by  whom  taken 1315 

form  of  undertaking 1816 

when  exonerated 1371 

writ  for  the  purpose  of  taking 1490 

Judge  may  take 1491 

admitting  fugitives  from  justice  to 1552 

Bee  Secubitt. 

BALLAST- 

throwing  overboard  in  harbors,  etc 613 


•• 


U2 

BALLOTS—  Bo6ll0n. 

alteriagi  ohftngingi  dettroyini^t  €to**...«. «m.««.., — 45 

See  £uBonov. 

BALLOT  BOX— See  Elsctiov. 

BABBATKT- 

deflned ~  158 

what  proof  required. ...m« 159 

•ATTEBY— 

defined .• ^••....^  242 

punifihment  of ^......  243 

BAWDY  HOUSE- 

keepiDg  or  residing  in «  315 

See  Ill-Fame. 

BXA00N8- 

removing • 009 

mo(»iDg  vea«elf  to..., , ~ 614 

BBKCH  WABBANT— 

when  muft  iaaue -....y.....  983 

ih ^...«. 979 

by  whom  and  how  issued ^ 934 

ih « 960 

form  of. .......^.......^  ^985 

ib 961 

service  of. ....^ ^ 9S6 

ib ^^^ .• 963 

direction  in,  if  offense  is  bailable ^ 962 

when  must  issue  after  judgment***-* «..•»•••..•>••..*••  «a..»«.M*.« 1196 

form  of. .^.». 1197 

service  of. ^  1196 

BETTINCK- 

on  elections ^ 60 

BLLS- 

of  officer  summoning  jury ......•« « ».m, 1064 

ground  of  challenge  for  implied..*.... 1074 

wFiai  lor  acvuai ..»■».  .»........*..»..*»... .*^ ».«»#» ■••...»». .» —»« ......»......*».»*.».««»  xU/t 

BIQAMY- 

defined ..*.. 2B1 

ib 2S2 

punishment  of. 263 

Jurisdiction  of  indictment  for 76$ 

evidence  on  trial  fbr 1106 
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BILL-'  Section. 

making  or  uttering  fictitious ^...~ 476 

presenting  fklge,  to  public  officer  for  payment...... .*. 72 

altering  draft  of,  .in  Legislature * 83^ 

altering  enrolled  copy  of. 84 

BILL  OF  EXCEPTIONS— 

in  what  cases  may  be  taken 1170 

when  to  be  settled  and  signed 1171 

what  to  contain 1175 

See  EzGSPTiONS. 

BILL  OP  LADING— 

destroying < 855 

making  ftdse < • 541 

issuing  fictitious 577 

erroneous,  issued  in  good  faith 579 

issued  by  warehouse,  must  be  canceled,  when 682 

BIRDS— 

killing,  trapping,  etc.,  in  cemeteries .' 598 

killing  mocking  birds,  Act  of  1872,  note  to « 626 

See  Game  Laws,  from  Section  626  to 627 

See  Game. 

BIBTH  OP  CHILD— 

fraudulent  pretenses  as  to 160 

BONDS- 

forgery  of. 470 

See  Sscubitt;  Bail. 
BOOKS- 

obscene,  etc.,  rom  Section  811  to tl6 

See  PuBi/iOATiOK. 

BBANDS— 

altering  or  defacing .'. 357 

BMBERY— 

of  members  of  legislative  caucuses .' .'. 57 

of  executive  officers 67 

of  members  of  the  Legislature... 4 85 

ib „ M 

of  jurors,  judicial  officers,  xyferees,  etc. « * 92 

of  witnesses 187 

ib 188 

of  certain  officers 165 

of  telegraph  operator „  64| 

^laBES- 

defined 7 

asking  or  receiving 68^ 

70— Pjbnal, 
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BBIDGE—  Section. 

maintaining,  onlawfdlly ^ 385 

Ikst  riding  or  driving  on 388 

crossing  toll,  without  paying 889 

injury  to  railroad ~  S87 

injury  to  other 588 

burning 60O 

destroying  or  ii^uring^ 607 

BUGGERY— See  Cbiiix  agaikst  Katubk. 

BUILDING— 

letting,  for  lottery  purposes.. •, S28 

defined 44S 

«*  inhabited,"  defined 449 

ownership  of,  incase  of  arson 452 

burning,  not  subject  of  arson 600 

using  gunpowder  in  destroying  or  injuring 601 

BUOYS- 

removing 609 

mooring  vessels  to 614 

BURDEN  OP  PROOF— 

when,  shifts  on  trial  for  murder 1105 

BURGLARY- 

defined .• «  46© 

punishment  of. 400 

having  burglars'  tools  with  intent  to  commit 466 

jurisdiction  of  indictment  for,  in  certain  cases 786 

BURGLARS'  TOOLS— 

having,  in  possession • • 466 

BURIAL— See  Dead  Body. 

BURNING- 

defined '. ~  461 

building  not  subject  of  arson 600 

bridge 600 

BUYING  DEMANDS— 

in  suit,  by  attorney ^ 161 

c 

CALENDAR— 

to  be  prepared  by  Clerk  of  Court 1047 

order  of,  disposing  of  issues  on 1048 

CAMP  MEETING— 

selling  liquors  at 304 

ib 806 
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CABNAL—  Section, 

abuse  of  children ^ 267 

CABBIEBS- 

reflusing  to  receive  passengers 865 

OAKS— 

naming  freight,  before  passenger .«. 802 

See  Bailboasb. 
CASKS- 

refilling,  bearing  trade  marks 864 

CEMETEKIES— 

defacing  tombe,  etc.,  in 296    . 

killing  birdfl  in 596 

CERTTPICATE— 

given  fklsely  by  public  officers 167 

of  magistrates,  on  depositions 1894 

CHALLENGE— 

Grand  Juror  acting  after  it  has  been  allowed «....  164 

to  panel  or  individual  Grand  Juror 894 

cause  of,  to  panel  of  Grand  Jury 895 

cause  of,  to  Grand  Juror 896 

manner  of  taking  and  tiying 897 

decision  upon 896 

effect  of  allowing,  to  Grand  Jury  panel 899 

effect  of  allowing,  to  Grand  Juror 900 

objections  to  Grand  Jury  can  only  be  taken  by 901 

definition  and  division  of. 1055 

defendants  must  join  in 1056 

to  panel  defined 1058 

to  panel,  upon  what  founded « 1059 

to  panel,  when  and  how  taken 1060 

if  sufficiency  of,  denied,  adverse  party  may  except 1061 

if  overruled,  Court  may  allow  denial 1062 

denial  of,  how  made  and  trial  of. 1068 

who  maybe  examined  on  trial  of. 1063 

for  bias,  when  jury  is  summoned  but  not  drawn 1064 

if  allowed,  jury  to  be  discharged 1065 

defendant  to  be  informed  of  his  right  to 1066 

to  individual  jurors,  kinds  of 1067 

when  taken 1068 

peremptoiy,  what  and  how  taken 1069 

number  of  peremptory,  allowed i  1070 

for  cause,  definition  and  kinds  of. 1071 

general  causes  of. 1072 

particular  causes  of. 1073 

for  implied  bias,  ground  of. 1074 

exemption  not  a  ground  of. 1075 

causes  of,  how  stated 1076 
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OHALLBKGE—  (Continued.)  Sectioii. 

how  tried 1078 

triers  of,  how  appointed ~  1079 

oath  of  triers  of. 1080 

rules  of  evidence  on  trials  of 1062 

for  implied  bias,  how  determined 10B5 

for  actual  bias,  Instmctions  to  triers  of. 1064 

verdict  of  triers  of,  and  its  effect 1065 

first  by  defendant  and  then  by  the  people 1089 

order  of. 1087 

peremptory,  may  be  taken,  when lOBH 

minutes  of,  to  be  entered  iii  judgment ^ 1207 

CHALLEKGE— See  Duel;  Prize  Fight. 

CHAMPEBTY— See  Buying  Demands. 

CHANGE  OF  VENUB-See  Venue. 

CHAEGE— 

of  Court  to  Grand  Jury 905 

of  Court  to  trial  jury ~ ~  1127 

of  Court  to  jury  on  trial  of  question  of  insanity 1369 

overcharge  by  railroad  officer 525 

CHEAT— 

conspiracy  to 182 

offences  by  a  cheat,  from  Section  528  to 535 

CHECK— 

forgery  of. 470 

making  or  uttering  fictitious 476 

CHILD- 

inoapaUeof  committing  crime. 26 

false  pretenses  as  to  birth  of.... 156 

substituting  oner,  for  another 157 

omitting  to  provide  with  necessities 270 

deserting '. 784 

carnal  abuse  of* 267 

selling  drinks  to,  note  to .<. 307 

CHILD  STEALING— 

penalty  for 278 

jurisdiction  of  indictment  for 784 

CHINESE— 

bringing  into  the  State 174 

ill-fame,  houses  of,  Acts  continued  in  force,  Subdivision  7.. 28 

CITIES  AND  COUNTIES— 

consolidating  Acts  contiiiaed,  Subdivision  2 23 

CIVIL  DEATH— 

of  convict 673 


< 
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CIVIh  REMEDIES—  BecUoii. 

preserved... ..m>.» r^*****' •« < 9 

CIVIL  RIGHTS— 

of  convict  suspended 673 

limitation  on  same , ^4 

CI-ERKS— 

embezzlement  by ^  506 

to  prepare  calendar  of  issues 1(H7 

to  record  with  judK^Q^nt  what • 1207 

duty  of,  on  appeal 1244 

of  State  Prison,  duty  of. 1678 

« 

CODE— 

when  takes  effect 2 

not  retroactive 8 

construction  of. 4 

csffect  of,  on  past  offenses 5 

ib....- 6 

same  construed,  Section  4478  to 4484 

Political,  Part  6,  Section  4466  to 4505 

publication  of. «....  449i 

C  O-DEEEND  AN  TS— 

must  unite  in  challenge 1056 

as  witnesses 1099 

COIN-  * 

counterfeiting 477 

possessing  or  receiving  counterfeit 479 

COIiLISIONS- 

death  from....... 368 

COMMISSION— 

examination  of  witnesses  on 1349 

defined 1351 

directions  as  to  return  of. 1356 

how  executed .«.. .4. 1357 

how  returned 1358 

ib *...« 1359 

when  and  how  filed 136D 

to  be  open  for  inspection 1361 

COMMITMENT- 

on  postponement  of  examination 862 

form  of 863 

ib 877 

when  and  how  made 872 

order  fbr !. 873 

order  for  bail  on 875 

how  made  and  to  whom  delivered 876 
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COMHITMSNT—  {CkmHnued.)  Section. 

to  asylum,  when  insane ~    1370 

of  ftig^tives  from  justice • 1550 

ib 1561 

COMMON  BARBATRT--See  Babratbt. 

COMMON  CARRIEBS— See  Carbikbs. 

COMMOl^  LAW- 

rule  of  strict  construction  not  applicable ~        4 

COMMUNICATION— 

privileg;ed 256 

unauthorized,  with  convicts ~     171 

COMMUTATION  OF  SENTENCE— 

power  of  Qovemor  to  grant 1417 

prisoners  may  earn 1590 

ib 1591 

See  Cbxdits. 

COMPLAIN  ANT- 

of  threatened  offense  must  be  examined 702 

on  application  for  search  warrant 1520 

COMPLAINT— 

before  ma^strate 701 

before  Justice's  and  Police  Court 1420 

See  AocvBATioK. 

COMPOUNDING  CRIMES- 

penalty  for 158 

COMPROMISE— 

of  certain  offenses,  mi^  be  made 1S77 

ib ;.....«. 1379 

to  be  by  permission  of  the  Court 1878 

order  thereon  Imr  to  another  prosecution 1878 

COMPULSION— See  Dubsm. 

CONDUCT  OP  JURY— 

after  cause  submitted,  from  Section  1186  to -.    1148 

CONSCIENCE— 

crimiss  against,  from  Section  299  to 807 

CONSPIRACY- 

criminal,  defliled  and  punished 182 

none  other  punishable  criminally...^ 183 

overt  act,  when  necessary 184 

evidence  on  trial  for , 1104 
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CONSTABLE^  Section. 

purchasing  judgment 97 

suffering  prisoner  to  escape 108 

refusing  to  arrest  or  receive  accused  parties 142 

See  Peace  Ofticxb. 

CONSTEUCTION- 

of  Code 4 

of  terms  used  in  this  Code v.....  7 

See  Rule,  etc,  Section  4478  to 4484 

of  Act  establishing  this  Code 24 

CONTEMPT— 

when  criminal 166 

how  punishable ~  657 

Courts  of  justice  to  punish  for 12 

CONTIinJANOE— See  Pobtponement, 

OONTROLLER— 

Tiolating  State  Board  of  Examiners'  laws 441 

keeping  Iklse  accounts,  etc 424 

CONVEYANCES- 

forgery  of. /. 4T0 

fraudulent 681 

CX)NVICT- 

•     unauthorized  communication  with 171 

imi>orting  foreign 178 

civil  rights  of,  suspended. 678 

person  of,  protected 676 

may  earn  commutation  of  sentence 1590 

ib 1591 

civil  death  of. 674 

limitation  on 675 

forfeitures  by 677 

when  term  of  imprisonment  commences 670 

imprisoned  for  life • 671 

fine  may  be  added 672 

when  insane 1221 

ib ; 1224 

when  enceinte 1225 

ib 1226 

transportation  to  State  Prison 1586 

CONVIOTION- 

foreign 656 

foreign,  for  former  oiTense 668 

no  person  to  be  punished  except  on  legal 681 

how  obtained 689 

on  impeachment 746 
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OONYICTION—  (OonHnued.)  Seetai. 

<^  public  offioen,  of  MCusatioM 769 

autrefoifl,  in  oerUia  osm,  bar  to  indictment - 793 

.   ib 794 

of  higher  offense,  effect  of. - 1023 

when  doubt  exists  as  to  degree 1097 

on  uncorroborated  testimony  of  accomplice 1111 

^of  lesser  offense,  or  attempt ~ 1158 

proceedings  upon  general  yerdict  of. 1165 

ib 1445 

proof  of  autrefois  in  mitigation,  etc.,  of  punishment 1204 

of  corporations 1897 

prerious,  how  pleaded 09S 

prerious,  to  be  found  in  verdict 1158 

CORONER- 

dutiesof. 1510 

ib 1517 

COBONER^S  INQUEST— 

proceedings  on 1510 

jurors  to  be  sworn -^  1511 

witnesses  to  be  summoned < 1512 

witnesses  compelled  to  attend.... 1513 

yerdict  of  jury 1514 

testimony  in  writing,  where  filed.... ^ 1515 

exceptions 1516 

Coroner  to  issue  warrants 1517 

fbrm  of  warrant 1518 

warrant,  how  seryed 1519 

CORONER'S  JURY— SxE  Cokonib's  Ikqukbt;  Jubt. 

CORPORATIONS— 

bribing  Trustees  of. 165 

frauds  in  subscription  of  stock  of. 557 

frauds  in  organization  or  increasing  capital 558 

unauthorized  use  of  names  in  prospectus 559 

misconduct  of  Directors  of  stock 560 

officer  of  sayings  bank  oyerdrawing  account 561 

frauds  in  keeping  accounts 563 

publishing  false  reports  of  condition 564 

must  permit  inspection  of  books 665 

railway,  contracting  debt  beyond  its  means 566 

debt  so  contracted  not  inyalid 567 

Director  of,  presumed  to  know  its  condition « 668 

Director  of,  when  at  meeting,  when  presumed  to  assent...... : 569 

Director 'of,  when  absent,  when  presumed  to  assent 570 

foreign 571 

director  of,  defined 573 

proceedings  against ~  1390 
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ODfiPORATIONS—  (Ocmtifmed,)  Seetiotk 

summons  on *......^*..^. ^^^...^..^^m..^. 1$90 

form  if  summons ....^..........^.r. r ». 1891 

summons,  when  and  how  served  on.».*« ....<•. 1892 

examination  of  charge  a^^ainst 1893 

appearance  and  plea.. 1896 

fine  on  conviction,  how  collected 1897 

Acts  for  organization,  not  repealed  hut  continued  in  force,  Suhdi- 

vision  1 23 

COBPSB— See  Dead  Body. 

COREUPTLY— 

defined ..«••##««.  r*..... ..In 7 

COSTS— 

oTderfor  prosecutor  to  pay 1447 

when  prosecutor  to  tiiay 1448 

COUNSEL-  • 

right  of  defendant  as  regards * 858 

ih 859 

numher  of,  to  argue  to  juiy ..». 1095 

numher  of,  to  argue  on  appeal 4 1254 

See  Attobitbt. 

COUNTERFEITING— 

coin,  huIlion,'etc 477 

punishment  of. 478 

possessing  or  receiving  counterfeit  coin 479 

making  or  possessino:  dies  or  plates  for 480 

trade  marks 850 

quicksilver  stamps ^ 866 

COUNTY  COURT- 

appealsto 1466 

See  Court;  Afpellatk  Court. 

COUNTY  JAILS- 

hy  whom  kept  and  for  what  used 1597 

rooms  required  in 1598 

prisoners  to  he  classified  in 1599 

Sheriff  to  receive  United  States  prisoners .^....  •....«... 1601 

Keeper  of,  answerahle  for  keeping  United  States  prisoners 1602 

prisoners  committed  must  he  confined 1600 

of  contiguous  county,  when  may  he  used 160& 

of  contiguous  county,  when  to  cease  to  he  used 1605 

I)ri8on0r8  to  he  returtied  to  proper  county 1606 

prisoners  may  he  removed  in  case  of  fire  oi*  pestilence. 1607 

ih .?. , 1608 

l^ard  ibr .....«..« «... ^^ 1610 

Sheriff  to  receive  all  persons  duly  committed .«..«..<......»...•. 1611 

71— Penal. 
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COUNTY  JAILS—  (Oontinued.)  Section. 

prisoners,  when  not  to  be  received 1612 

prisoners  in,  required  to  labor 1 1613 

rules  and  regulations  therefor 1614 

See  Jailer  ;  Jails  ;  Kskpeb  ;  Sheriff. 

COUNTY  JUDGE— 

indictment  against,  where  transmitted. 1029 

See  Magistrate. 

COUBT- 

criminal  contempt  of. 166 

assault  in  presence  of. 710 

charge  of,  to  Grand  Jury.. 906 

authority  of,  on  removal  of  action 1068 

when  has  not  jurisdiction,  may  discharge  jury 1113 

proceedings  in  such  cases 1113 

ib 1114 

ft  decide  questions  of  law 1124 

ib 1126 

charge  of,  to  jury 1127 

may  ac^oum  from,  time  to  time  when  jury  is  out 1142 

when  may  order  reconsideration  of  verdict 1160 

may  arrest  judgment  without  motion 1186 

when  to  determitie  degree  of  crime 1102 

may  make  summary  inquiry  for  mitigation,  etc.,  of  punishment...  1203 

charge  of,  to  juxy,on  trial;  insanity 1369 

when  may  order  dismissal  of  action 1382 

ib 1384 

See    Appellate   Court;    County    Court;  Justice's 
Court;  Police  Court. 

COUBTS-MAETIAL— 

authority  of,  preserved 11 

CREDITOBS- 

attempting  to  defraud « 154 

CBBDIT8- 

for  good  behavior  of  prisoners,  allowed 1590 

ib 1591 

how  forfeited 1591 

See  Commutation  of  Sentence. 

CRIMB  AGAINST  NATURE— 

assault  with  intent  to  commit 220 

punishment  of. 286 

penetration  sufficient  to  complete 287 

CRIMES—        ' 

defined 15 

how  divided 16 

must  be  unity  of  act  and  intent 20 
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CRIMES—  (Continued,)  Section. 

who  are  capable  of  committing 26 

compounding 158 

conspiracy  to  commit -  182 

attempts  to  commit 663 

ib 664 

ib 665 

no  one  punishable  for,  except  on  conviction 681 

how  prosecuted 682 

restraint  allowed  of  person  charged  with 688 

lawful  resistance  to  commission  of 692 

ib 693 

ib 694 

prevention  of. 697 

jurisdiction  of,  committed  in  the  State 777 

jurisdiction  of,  commenced  out  of,  and  completed  in  the  State 778 

jurisdiction  of,  committed  partly  in  two  counties 781 

jurisdiction  of,  committed  on  boundary  line,  etc 782 

jurisdiction  of,  committed  on  a  vessel 783 

jury  to  find  degree  of. 1157 

certain,  maybe  compromised 1377 

See  Felony;  Mispemeakob. 

CBIMINAL  ACTION- 

defined 688 

how  prosecuted 684 

party  prosecuted,  how  known 685 

rights  of  defendant  in 686 

no  person  to  be  a  witness  against  himself. 688 

limitation  of. 799 

ib 800 

ib 801 

ib 802 

removal  of,  before  trial 1033 

application  for  removal  of 1034 

application  for  removal  of,  when  granted 1035 

rules  of  evidence  in 1102 

who  may  be  witnesses  in ',„  1320 

ib 1321 

ib 1322 

ib 1323 

dismissal  of. 1382 

SeeTBiAL. 

OBOPS- 

ii^uries  to  standing... 604 
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D 

DAMS—  Section, 

iijuring  or  destroying „  607 

BEAD  BOPY- 

unlawful  mutilation  or  removal  of 290 

unlawful  removal  of,  for  dissection ~  291 

who  are  charged  with  buiying 292 

punishment  for  omitting  to  buiy 29S 

who  is  entitled  to  custody  of. 294 

arresting  or  attaching 295 

DEADLY  WEAPONS— 

exhibiting  in  a  rude  manner 417 

having  In  possession  with  intent  to  assault. 467 

may  be  taken  from  person  arrested 846 

See  Absatjlt. 
DEATH— 

of  party  injured  in  murder 194 

warrant  of  execution  on  judgment  of. 1217 

duties  of  Judges  on  passing  sentence  of 1218 

duty  of  Governor  on  receiving  copy  of  judgment  of. 1219 

sentence,  when  suspended 1220 

sentence  in  force  but  not  executed »....  1227 

punishment  of,  how  inflicted 12^ 

punishment,  when  to  take  place  and  who  present  at. 1229 

from  explosion 368 

from  collision 369 

from  mischievous  animal 399 

civil,  of  convict .« ..  674 

judgment  of,  suspended  only  by  order  of  Supreme  Court  or  a 

Judge  thereof. 1243 

when  convict  insane.  Section  1221  to 1224 

when  convict  *' enceinte" ^  1225 

ib 1226 

DEATH  WAERANT- 

on  judgment  of  death 1217 

return  upon,  after  execution „  1230 

DEBT-  .  ,         .         . 

certain,  illegally  contracted,  not  mvalid 567 

evidence  of,  subject  of  embesszlement 610 

DEBTOR— 

fraudulently  concealing  his  property 154 

DECEIVING— 

witness 133 

DEFECTS— 

in  indictments 900 

in  form  of  writ  of  habeas  corpus..... 1495 
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f 

I>EPENDANT-  Section. 

fraudulently  concealing  his  property 155 

party  prosecuted  known  as 685 

rights  of,  in  criminal  action.... 686 

not  to  be  unnecessarily  restrained  before  conviction 688 

not  to  be  witness  against  himself 688 

On  Imfbachmiskt— 

service  on,  on  impeachment  trial 740 

ib 741 

proceedings  against,  on  ikilure  to  appear 742 

may,  after  appearance,  answer  or  demur 743 

if  demurrer  oveiTuled,  must  answer 744 

Ox  Trials  tor  Removal  from  Office —  • 

service  on 760 

ikiling  to  appear,  proceedings  against 761 

may  demur  or  deny  the  accusation 762 

form  of  objection 763 

manner  of  denial 764 

if  objections  overruled,  must  answer 765 

proceedings,  if  pleads  guilty,  refuses  to  answer,  or  denies ••  766 

In  Criminal  Actions— 

on  arrest,  must  be  taken  before  what  magistrate .' 821 

ib , 822 

ib ', 824 

admission  to  bail 822 

ib 829 

ib 862 

must  be  taken  before  magistrate  immediately 825 

where  is  taken  before  another  magistrate 826 

must  be  informed  of  charge  and  his  rights 858 

must  be  allowed  time  to  procure  counsel 859 

examination  of,  when  to  proceed 860 

when  to  be  committed  for  examination  or  discharged  on  bail 862 

deposition  must  be  read  to 863 

witnesses  must  be  examined  in  presence  of  - 865 

may  produce  witnesses 86^ 

when  and  how  discharged 871 

when  and  how  to  be  committed 872 

when  indictment  is  found  and  he  not  in  custody 945 

name  of,  in  indictment OSS- 
must  be  arraigned,  where 976 

pre.sence  at  arraignment.... 977 

must  be  allowed  time  to  answer 990 

may  show  all  facts  tending  to  defense 1020 

refusing  to  plead 0  1024 

presence  of,  when  necessary  on  trial 1043 

entitled  to  two  days  to  prepare  for  trial 1049 

when  there  are  several,  they  cannot  sever  in  challenging 1056 

must  be  informed  of  his  right  to  challenge 1066 


666  INDEX, 

DEFENDANT   (In  Criminal  Actionb)—  (Continued,)  Section. 

presumption  of  innocence  of 1096 

reasonable  doubt  as  to  guilt  of. 1096 

•  ib ; 1097 

discharging  one  of  several,  before  verdict,  for  witness^ 1099 

ib IIOO 

on  bail,  appears  for  trial,  may  be  committed -  1129 

presence  of,  on  rendering  verdict 114$ 

verdict  as  to  some,  and  another  trial  to  others 1159 

I     when  to  be  discharged  or  not,  on  verdict  of  acquittal 1164 

when  to  be  held  or  discharged 1188 

presence  of,  at  judgment 1193 

how  brought  before  Court  for  judgment 1194 

ib 1195 

arrest  of 1199 

arraignment  for  judgment 1200 

may  show  cause  why  judgment  not  pronounced 1201 

in  what  cases  may  appeal 1237 

presence  of,  not  necessary  on  appeal 1255 

when  to  be  discharged  on  reversal  of  judgment 1262 

surrender  of,  by  bail 1300 

by  whom  arrested  for  purpose  of  surrender 1301 

when  is  not  competent  witness 1323 

right  of,  to  conditional  examination  of  witnesses 1336 

ib 1337 

right  of,  to  examination  of  witnesses  on  commission 1349 

ib 1350 

must  be  discharged,  if  action  discharged 1384 

when  may  be  searched  in  presence  of  magistrate 1542 

DEFINITIONS- 

of  terms  employed  in  the  Code 7 

crimeand  offense 15 

felony  and  misdemeanor 17 

of  law 4466 

DEGREE  OF  CRIME— 

reasonable  doubt  as  to 1097 

jury  to  find 1157 

Court  to  determine,  upon  plea  of  guilty 1192 

DEMURRER- 

to  articles  of  impeachment 743 

if  to  impeachment,  overruled,  must  answer 744 

to  accusation  against  officers 7B2 

ib /. 763 

^    pleading  on  part  of  defendant 1002 

to  indictment,  when  put  in ICKX) 

grounds  of. 1004 

how  put  in,  and  its  form 1005 

when  heard 1006 
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I>£MIJRBEB—  (OoTOinued.)  Section. 

judgment  on 1007 

when  allowed,  bar  to  another  prosecution 1008 

resubmission  of  case  to  Grand  Jury  after 1009 

if  disallowed 1011 

when  grounds  of,  must  or  may  be  taken 1012 

DENIAL- 

of  accusation 762 

form  of. 768 

manner  of 764 

DEPOSIT— 

officer  receiving,  in  insolvent  bank 562 

instead  of  bail,  when  and  how  made 1295 

ib 1296 

how  to  be  applied 1297 

when  forfeited,  how  disposed  of. 1306 

DEPOSITION— 

when  deemed  complete 124 

of  informers  of  threatened  offense 702 

of  complainant... 811 

such  must  contain  what 812 

must  be  read  to  defendant  on  examination 864 

by  whom  and  how  kept....» 870 

to  be  returned  to  Court 883 

ib 941 

of  witnesses,  on  conditional  examination 1843 

such  to  be  transmitted  to  Clerk 1844 

when  may  be  read  in  evidence 1845 

ib 1362 

of  charges  against  corporations 1894 

for  search  warrant,  to  contain  what 1527 

such  to  be  returned  to  County  Court 1541 

DESERTION— See  Abandonment;  Seamen. 

DETAINER— 

unlawful 418 

DIES- 

making  or  possessing,  for  counterfeiting 480 

DIBECTOR- 

of  corporations,  defined 5714 

See  CoEPOSATiONS. 

DISCHARGE— 

of  one  of  several  defendants,  for  witness 1099 

ib 1100 

effect  of  such 1101 

of  jury  in  certain  cases 1113 

ib 1189 
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IXESCBABGE—  (OrnHnued.)  SectioD. 

of  jury  in  certain  eases 1140 

ib 1141 

lb ^ 114a 

ol  defendant 862 

ib 871 

ib 1164 

ib « 1188 

ib 1262 

ib «^ 1884 

ib 1487 

ib 1488 

of  ftigitives  from  jastice. * 1555 

• 

DISEASE— 

public  exposure  of  persons  afflicted  witb  contagious. 394 

DISMISSAL— 

of  charge  by  Grand  Jury,  effect  of. 943 

of  an  appeal 1248 

ib , 1249 

of  action,  when  may  occur ^ 1382 

of  action  in  misdemeanor,  bar  to  another  prosecution 1387 

DISORDERLY  House- 
keeping   316 

DISPERSAL- 

of  unlawful  assembly 409 

ib 410 

DISPOSAL- 

of  property  stolen  or  embezzled.  Section  1407  to ~ 1413 

of  fines  and  forfeitures..... 1307 

ib ^ 1570 

of  issues  on  calendar .• 1048 

DISTRICT  ATTORNEY— 

disclosing  fact  of  indictment  found 168 

proceelings  for  removal  of 771 

if  fails  to  attend  Court,  it  may  appoint 1130 

duty  of,  on  an  inquisition 1222 

dismissal  of  action  on  application  of. 1385 

duty  of,  when  fugitive  from  justice  arrested »..,..«.  1554 

WSTURBAI^CE— 

of  religious  meetings 302 

of  lawful  meetings ^. 69 

of  certain  public  meetings ^ 40S 

of  Legislature 82 

of  Court ., .„„.. ^  710 

of  the  peace  at  night « .«. ^.....  415 
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■ 

IK)CU MENTS— See  "Written  Ikbtbumxkt.  Section. 

IK)CKET— 

of  Justice  and  Police  Court,  how  kept 1428 

IX)GS- 

when  considered  as  property ^ 491 

See  Animals. 

DOUBT— 

as  to  guilt  of  defendants 1096 

as  to  degree  of  (^ime 1097 

DEUGGIST— See  Apothecary. 

DRUGS- 

administering  stupefying,  with  evil  intent 222 

apothecary  omitting  to  or  wrongfully  labeling 380 

adulterating 882 

DRUNKENNESS— See  Intoxication. 

DUEL— 

defined 225 

punishment  for  fighting,  with  &tal  result ^ 226 

punishment  for  fighting,  without  fatal  result. 227 

persons  fighting  disqualified  from  holding  ofiElce 228 

posting  for  not  fighting , 229 

duty  of  ofiKcers  to  prevent , 230 

leaving  State  to  evade  laws  against 231 

witnesses  to ^ 232 

ib 780 

in  certain  case,  jurisdiction  of  indictment  for 779 

DURESS— 

when  a  defense  for  crime  committed »  26 

£ 

EDITORS— 

liability  of,  for  libel 263 

EEIi  RIVER— 

Act  to  regulate  fisheries  in,  continued  in  force.    Subd.l2 28 

ELECTION— 

violation  of  laws  of,  by  of&cers 41 

false  registration : 42 

refusal  to  be  sworn  by  or  to  answer  Judges  of. 43 

illegal  voting  at 45 

ib 46 

procuring  illegal  votes  at 47 

misconduct  by  Inspectors  of 49 

changing  or  altering  ballots  or  returns  by  ofiScers  of. 48 

72— Penal. 
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ELECTION—  (OcmHnued,)  Section. 

forging  or  altering  returns 60 

adding  to  or  subtracting  from  votes  given  at 51 

accessories  to  violation  of  laws  of 52 

Intimidating  and  corrupting  electors 63 

unlawfully  furnishing  money  for 54 

offers  to  procure  offices  for  electors 55 

communicating  such  offer 56 

betting  on » 00 

violating  any  provision 61 

ELECTIVE  FRANCHISE— 

crimes  against,  Section  41  to » 61 

ELECTORS— 

preventing,  fit>m  attending  meetings 58 

intimidating  and  corrupting 53 

offering  to  procure  offices  for. 55 

EMBANKMENTS— 

iiVJuring  or  destroying 607 

EMBEZZLEMENT— 

of  accounts  by  public  officer 424 

defined 608 

when  officer  of  association  guilty  of 504 

when  carrier  guilty  of. 505 

when  trustee,  banker,  etc.,  guilty  of 506 

when  bailee,  tenant,  or  lodger  guilty  of. 507 

when  clerk,  agent,  or  servant  guilty  of. 506 

distinct  act  of  taking  not  necessary 600 

evidence  of  debt  subject  of. 510 

claim  of  title  ground  for  defense 511 

intent  to  restore  property  no  defense 512 

actual  restoration  ground  for  mitigation  of  punishment. 51S 

punishment  of. 514 

Jurisdiction  of  indictment  for,  in  certain  case 786 

pleading  in  an  indictment  for 967 

EMBRACERY— 

punishment  of. 02 

ib 95 

ERROR- 

in  indictment,  does  not  invalidate 960 

in  pleading 1404 

ESCAPE- 

of  prisoner  from  State  Prison 105 

attempt  to .'. 106 

from  other  than  a  State  Prison 107 

officers  suffering  convicts  to 108 

assisting  prisoner  to 109 
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ESCAPE—   (Continued.)  Section. 

carrying  into  prison  implements  for  aiding 110 

recapture  of  person  arrested,  having  made 854 

doors  and  windows  may  be  broken,  when 855 

jurisdiction  of  indictment  for 787 

EVIDENCE— 

offering  fiilse 182 

preparing  false 134 

destroying 135 

what  receivable  before  Grand  Jury 919 

Grand  Jury  not  bound  to  hear  certain 920 

degree  of,  to  wan*ant  indictment 921 

what  may  be  introduced  to  sustain  plea  of  not  guilty 1020 

rules  of,  on  trial  of  challenge 1082 

rules  of,  in  criminal  actions 1102 

on  trial  for  treason 1103 

on  trial  for  conspiracy 1104 

on  trial  for  bigamy 1106 

on  trial  for  forgery 1107 

on  trial  for  abortion  and  seduction 1108 

on  trial  for  selling,  etc.,  lottery  tickets 1109 

of  false  pretenses 1110 

if,  shows  higher  offense,  proceedings  thereon 1112 

when  closed  on  either  side,  Court  may  advise  acquittal 1118 

depositions  of  witnesses,  when  admitted  as 1345 

EXAMINATION— 

Or  Chabgic— 

when  to  proceed 860 

when  completed 861 

postponement  of...... 862 

commitment  for 863 

depositions  of  complainant  and  witnesses  to  be  read  on 864 

defendant  entitled  to  produce  witnesses 866 

who  may  be  present  at 868 

testimony,  how  taken  and  authenticated 869 

Of  Witnesses  Conditionally— 

defendant's  right  to 1835 

in  what  cases  order  for  may  be  applied  for 1336 

application  for,  how  made 1337 

application  for,  to  whom  made 1338 

order  for,  when  granted  and  what  to  contain 1339 

must  proceed,  when 1340 

when  must  not  proceed 1841 

depositions  of  witness  to  be  transmitted 1344 

On  Commission— 

of  witnesses  residing  out  of  the  State 1849 

order  for,  when  and  by  whom  may  be  applied  for 1850 

commWon  defined 1351 
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BXAMIKATION   (On  CioMUisuoii)—  (Conanued.)  Section. 

application  for  such  order,  how  made 13S2 

application,  to  whom  made 1353 

order  for,  when  granted ^ 13M 

interrofcatories,  how  settled  and  allowed 1355 

See  C0MMI88IOK. 

BXAMINER8,  STATE  BOARD— 

member  of,  violating  laws  relating  to 441  | 

EXCEPTIONS-  I 

to  challenge,  and  denial  of. 1077 

not  taken  on  trial,  but  which  may  be  taken  by  both 1172 

not  taken  on  trial,  but  which  may  be  taken  by  defendant 1173 

such,  when  and  how  settled 1174          ! 

need  not  be  taken  to  written  charges 1176 

See  Bill  ov  Exckptionb. 

EXECUTION— 

procuring,  of  innocent  persons ~  128 

OV  JUDQ1£EKT— 

authority  for ^ 1213 

of  fine..... ^ 1214 

of  fine  and  imprisonment 1215 

of  death 1217 

suspension  of  capital 1220 

suspended  on  appeal  by  order  of  Supreme  Court  or  Judge  only.....  1243 

if  insane,  not  executed 12SS4 

if  "enceinte,"  proceedings,  Sec.  1225  to 1226 

certificate  of  appeal  stays  execution,  when  filed 1243 

duty  of  Sheriflr  under -  1244 

to  restore  defendant... 1245 

of  death  sentence,  how  completed 1228 

of  death  sentence,  where  to  take  place,  etc 1229 

EXECUTIVE,  POWER  OP  THE  STATE— 

all  ofiTenses  against,  enumerated,  &om  Section  65  to • 77 

EXEMPTION- 

ispuing  falpe  certificates  of. 649 

not  a  ground  of  challenge  to  juror 1075 

EXONERATION  OF  BAXL-See  Bail. 

EXPLOSION— 

death  from 368 

EXPENSES— 

of  insane  defendant  committed  to  asylum,  who  pays 1373 

of  arresting  fugitives  ftom  justice >...  1557 

EXPERTS— 

a&  witnesses  on  trial  fbr  forgery 1107 


INJ»EX.  57S 

EXFOSUKB—  Section. 

of  persons  affected  with  conta^^ous  disease 394 

See  Ikdzcxkt  Exposmis. 

EXTORTION— 

by  execatiye  officers 70 

defined.. 518 

what  threats  may  constitute 519 

punishment  of. 520 

ib 521 

obtaininfi^  signature  by  extortionate  means 522 

sending  threatening  letters  with  intent  to  commit 528 

attempts  to  commit  by  verbal  threats 524 

F 

FALSE  CERTIFICATE— 

by  public  officer 167 

FALiSE  CLAIMS- 

presenting  to  public  officer  for  payment 72 

FALSE  IMPRISONMENT— 

defined 286 

punishment  of. 287 

FAL.SS  PERSONATION— 

marrying  under. 528 

in  other  cases 529 

receiving  property  under 530 

FALSE  PRETENSES— 

as  to  birth  of  child 156 

conspiracy  to  obtain  property  under 182 

obtaining  property  under 532 

married  persons  selling  lands  under 534 

evidence  of. 1110 

FALSE  STATEMENT— 

to  affect  market  price 895 

FALSE  WEIGHTS  AND  MEASURES— 

defined 552 

Using 558 

stamping  on  casks  or  packages 554 

FALSIFYING— 

evidencci  firom  Section  132  to 138 

records  and  documents,  fix^m  Section  118  to • 117 

FEES,  EXCESSIVE— 

public  officer  receiving  ^ 70 

FBLONY- 

deflned 17 

punishment  of 18 


574  INDEX. 

PELONY—   iOoniintted.)  Section. 

limitation  of  action  for 800 

person  charged  with,  miut  he  taken  hefore  whom —  S21 

What  abk  FELo^•lEft— 

ahduction  of  women 2B5 

ahduction  for  prostitution ~ 267 

ahduction  of  children ~ 278 

ahortion 274 

adding  to  or  suhtracting  votes 51 

administering  poison 216 

administering  stupefying  drugs... 222 

aiding  violation  of  election  laws ~ 52 

altering  draft  of  hill  or  resolution 88 

altering  enrolled  copy  of  either 84 

altering  hrands 357 

arson 455 

asking  or  receiving  hrihes  hy  officer 68 

assaults  to  murder  or  kill 217 

assaults  to  rape  and  other  crimes 220 

assaults  with  caustic,  etc 244 

assaults  with  deadly  weapons 245 

assisting  prisoner  to  escape 109 

attempts  to  escape  State  Prison 100 

attempted  fraudulent  recovery  of  insurance 549 

attempts  to  commit  crimes 663 

ih 664 

attempts  to  commit  crimes  hy  poison 216 

attempts  to  commit  crimes  hy  deadly  weapons ~  217 

higamy 283 

ih 284 

hrihes  of  memhers  of  the  Legislature 57 

hrihe,  giving  or  offering  to 85 

hrihes,  receiving  hy ~ 66 

hrihes  of  executive  officers 67 

hrihes,  attempts  with  jurors 9b 

hrihes  of  Common  Council,  Supervisors,  etc 165 

hrihes,  receiving  hy  Judges,  etc ^  93 

hurglary 460 

huming  insured  property 548 

huming  huildings  not  suhject  of  arson 600 

carrying  into  prison  aids  to  escape 110 

changing  hallots  or  returns « 48 

child  stealing ^.  278 

child  suhstitution 167 

compounding  offenses ».  153 

convict  escaping  State  Prison 105 

counterfeiting  coin,  hullion,  etc 479 

crime  against  nature 286 

deserting  child 271 


• 


INDEX.  575 

FELONY   (What  abb  Pelokiics)—   (Ckmtinued,)  Section. 

destroying  jails 606 

destroying  works  of  art,  etc 623 

destroying  records  by  officers 113 

^dueling 226 

lb 227 

embezzlement  defined 503 

embezzlement  of  accounts  and  falsifying  them  • ^ 424 

extortion  in  certain  cases 518 

fkiling  to  cancel  warehouse  receipt 582 

forgery  generally,  uttering  notes,  etc 470 

^rgery  of  public  and  corporate  seal 472 

forgery  of  records  and  returns 471 

forgery  of  telegraphic  messages 474 

forgery  of  notes,  bills,  etc.,  and  uttering 476 

forgery  of  election  returns,  etc •  50 

fitiuds  in  registering  voters 42 

frauds  in  presenting  bills  to  officers  for  payment 72 

firauds  regarding  birth  of  infant 166 

frauds  in  organizing  corporations 558 

giving  bribes  to  members  of  Legislature 85 

giving  bribes  to  Judges,  jurors,  referees,  etc 92 

giving  bribes  to  Common  Council,  Supervisors,  etc 165 

grand  larceny 487 

having  fraudulent  blank  license  receipts 482 

housebreaking 461 

illegal  voting 45 

ib 61 

incest 285 

improper  attempt  to  influence  jurors 95 

issuing  fictitious  bills  of  lading 577 

issuing  fictitious  warehouse  receipts 578 

issuing  and  circulating  paper  money 648 

injuring  dams,  levees,  aqueducts,  etc 607 

injuring  written  instruments 617 

ii^uring  highways,  private  ways,  etc 588 

injuring  railroads  and  railroad  bridges 587 

kidnapping 207 

larceny,  grand 487 

larceny  out  of  State  of  property  received  in ,  497 

larceny  records  by  officers 118 

leaving  State  to  fight  duel 231 

leaving  State  to  engage  in  prize  fight 414 

making  &lse  entries  in  records  or  returns f. 471 

making  fictitious  bills 476 

making  counterfeit  dies  or  plates 480 

making  fklse  manifests 541 

manslaughter 192 

masking  or  removing  signal  lights 610 


576  IKBSX. 

FBLONY  (What  abs  PiaoKiEs)—  (Omrtntted.) 

married  person  selling  land  by  misrepresentation -- ~  534 

marrying  under  fklse  personation S2S 

mayhem 206 

misprision  of  treason «. ^.  88 

misconduct  of  jurors,  referees,  etc .7...  96 

mock  auctions 535 

•murder 187 

neglect  of  duty  by  Board  of  Examiners 441 

neglect  to  pay  over  money  by  officer ». 425 

offering  forged  or  false  instrument  for  record -  115 

offering  false  evidence - ~  132 

officer  refusing  to  surrender  books,  etc 76 

officer  suffering  escapes ~  108 

officer  receiving  bribes r. 93 

ib 84 

lb 83 

officer  neglecting  to  pay  over  money ~ 425 

officer  buying  scrip  or  being  interested  in  contracts ~  71 

peijury ;...  118 

peijury,  subornation  of. 127 

possessing  counterfeit  bullion 479 

possessing  forged  notes 475 

preventing  meeting  of  Legislature ~ 81 

preparing  false  evidence « 134 

poisoning  food,  medicine,  water,  etc 347 

procuring  execution  of  innocent  person 128 

prize  fighting ~  412 

ib 4M 

rape 261 

resisting  process « «. 411 

rescuing  prisoners 101 

robbery 211 

seduction 266 

selling  land  twice 538 

selling  hypothecated  or  pledged  property 581 

treason 87 

treason,  misprision  of. 38 

using  gunpowder  in  certain  way,  etc » 601 

vessel  willfully  destroying ^ 539 

ib 540 

violating  sepulture 290 

ib 291 

violating  election  laws ^ 61 

violation  of  laws  against  dealing  in  scrip ~ « 71 

FEMALES— 

procuring,  under  seventeen,  to  perform  in  public 306 

ib 307 


IKDBX.  677 

FEMALES—   (C<mtinued.)  Section. 

abduction  of. » - 265 

abduction  of,  for  purpose  of  prostitution 287 

FERKY— 

^maintaining  unlawfully 886 

violation  of  conditions  of  undertaking  to  keep 887 

neglecting  to  pay  toll  for  crossing 889 

FICTITIOUS  NAME— 

proceedings  when  defendant  indicted  by 953 

ib 989 

FINES— 

officer  j&iling  to  pay  over,  collected 427 

may  be  added  to  imprisonment 672 

duration  of  imprisonment,  until  paid 1205 

ib 1456 

judgment  to  pay,  constitutes  a  lien 1207 

judgment  to  pay,  how  executed... 1214 

ib 1215 

ib 1454 

imposed  on  corporations,  how  collected 1395 

disposition  of. 1457 

ib 1570 

FIRE-  ^ 

setting  woods  on 884 

obstructing  attempts  to  extinguish 385 

prisoners  may  be  removed  in  case  of. ; y 1607 

setting,  to  woods  of  State  or  the  United  States,  note  to , 884 

larceny  of  goods  saved  from,  in  San  Francisco 500 

FIREARMS— 

selling  to  Indians 398 

FIRE  DEPARTMENT— 

officers  of,  issuing  false  certificates  of  exemption 649 

FISH— 

protection  of,  from  Sec.  631  to 637 

ib.,  Act  continued  in  force.  Subdivision  8 23 

trout,  not  to  be  taken  at  certain  seasons 631 

ib..  Act  continued  in  force,  Subdivision  9 23 

trout,  not  to  take  except  by  hook  in  certain  counties 632 

trout,  not  to  use  nets,  etc .- 638 

salmon,  not  to  be  taken  at  certain  season 634 

taking  or  destroying  by  certain  means 635 

owners  of  dams  to  provide  fish  ladders,  etc 637 

Indians  may  take  fish  for  their  use 636 

Acts  relating  to,  continued  in  force,  Subdivisions  8,  9, 10, 11, 12 23 

73— Penal. 
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7IZTUBES—  SeetiiOD. 

larccaiy  of. •••<•••  495 

FOOD— 

adulteratiog,  etc 382 

disposing  of  tainted 383 

VOBBIOK  CONVICTS— 

imporUng ^ 173 

FOREIGN  LAW- 

Acts  ptmielMible  under 655 

FORCE— 

what  degree  of,  may  be  used  in  making  arrest SIS 

FORCIBLE  ENTRY  AND  DETAINEBr- 

punishmentof 418 

FOREMAN  OF  GRAND  JUBY- 

appointmont  of. 90S 

oath  of. 908 

may  administer  oath  to  witnesses 918 

FORESTS  OF  STATE,  Etc.— 

firing,  Act  of  1872,  note  to 384 

FOJIFEITUBE— 
Of  Pbopertt- 

conviction  of  crime  does  not  work 677 

Of  Bail  or  Dxposit— 

in  what  cases  and  how  ordered 1805 

wh8n  and  how  discharged 1306 

to  be  enforced  by  action ^  1306 

how  disposed  of. 1307 

ib 157« 

FOBFEITUBE  OF  OFFICE— 

Ibr  acting  without  qualifying 66 

by  members  of  the  Legislature 88 

for  conviction  of  crimes «  98 

for  inhumanity  to  prisoners 147 

for  violation  of  duties >  661 

for  asking  or  receiving  bribes 68 

for  receiving  rewards  for  deputation 74 

FOBGEBY— 

of  election  returns 50 

offering  forged  instruments  for  record »  115 

of  trade  marks 800 

of  State  revenue  stamps '  437 

of  willsj  conveyanqes,  notes,  bonds,  etc 470 

of  records 470 

of  public  and  corporate  seals 472 

punishment  of. 473 
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FOBGERY—   (OanHnued.)  Section. 

of  telegraphic  messages 474 

possessing  or  receiving  forged  notes,  etc 475 

pleading  in  an  indictment  for,  in  certain  case 965 

evidence  of  experts  on  trial  for 1107 

FORM— 

of  warrant  of  arrest 814 

ib , 1427 

of  coramitment 868 

ib 872 

ib 873 

ib , 87T 

of  bench  warrant 035 

ib 981 

ib 1197 

of  indictment 951 

of  undertaking  on  bail 1278 

ib 1316 

of  subpoena 1827 

of  summons  against  corporations 1891 

of  Coroner's  warrant 1518 

of  search  warrant 1529 

FR^UD— 

management  corporation,  fW>m  Sec.  557  to 572 

in  concealing  property 154 

ib 155 

as  to  birth  of  child 156 

in  special  partnership 358 

to  affect  market  price 895 

in  subscriptions  of  stock  of  corporations 557 

in  procuring  organization  of  corporations,  etc 558 

in  keeping  accounts  of  corporations 563 

in  fitting  out  vessels 541 

destroying  vessels 539 

regarding  wrecked  property 544 

destroying  insured  property , 548 

in  presenting  proofs  of  property 549 

FRAUDULENT  CONCEALMBNT- 

of  property  by  debtor ^  154 

of  property  by  defendant 155 

FRAUDULENT  CONVEYANCES— 

penalty  for  being  a  party  to 531 

FRAUDULENT  INSOLVENCIES— 

by  corporations*  etc.,  from  Section  557  to. ; 572 

FRAUDULENT  DOCUMENTS- 

issuing,  etc 577 

ib 583 
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FREEHOLD—  Sectibn. 

malicious  ir^ury  to 602 

FREIGHTS  AND  FARES— 

overcharges  by  railroad  officer- 525 

FUGITIVES  FROM  JUSTICE— 

rewards  for  apprehension  of. 1547 

from  another  State,  when  to  be  delivered  up 1548 

magistrate  to  issue  warrant 1549 

arrest  and  commitment  of. ~  1550 

ib 1551 

admission  of,  to  bail 1552 

District  Attorney  to  be  notified  of  arrest  of. 1553 

duty  of  District  Attorney  in  regai-d  to ~  1554 

when  must  be  discharged 1555 

proceedings  against,  to  be  transmitted 1556 

from  this  State 1557 

expense  incurred  in  arresting 1557 

no  fee  or  reward  for  arresting 1558 

FUNDING  ACTS— 

continued  in  force,  Subdivision  3 23 

G 

GAMBLING  OR  GAMING— 

prohibited;  penalty  for 330 

permitting,  in  house  owned  or  rented .*...  331 

winning  by  fhiudulent  means 332 

witness  to,  neglecting  or  refusing  to  attend  trial 333 

privilege  of  witness  to 334 

duties  of  officers  in  regard  to 335 

GAME- 

violating  laws  for  preservation  of 626 

ib 627 

ib 623 

having  in  possession  during  time  of  prohibited  killing 629 

GAS- 

stealing 496 

GAS  PIPES- 

ii^uring  or  obstmcting 624 

GIFT  ENTERPRISE— See  Lottery. 

GOVERNOR— 

may  order  out  troops  to  aid  in  executing  process 725 

may  in  certain  cases  declare  county  in  insurrection 732 

may  revoke  such  proclamation 733 

duties  of  in  reg^xl  to  death  sentence 1218 

ib 1219 

may  grant  commutations,  reprieves,  and  pardon 1417 

power  of,  in  convictions  for  treason 1418 

to  communicate  to  Legislature  pardons,  etc.,  granted 1418 
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GRAND  JUROR—  Section. 

acting  after  challenge  has  been  allowed 164 

disclosing  fact  of  indictment  having  been  found 168 

disclosing  what  transpired  before  the  Grand  Jury 169 

oath  of. 904 

See  Challknqe;  Grand  Jury. 

GRAND  JURY— 

may  present  accusation  against  public  officer 758 

formation  of,  provided  for 893 

who  may  challenge 894 

cause  of  challenge  to  panel 896 

cause  of  challenge  to  individual  juror 896 

challenge,  how  taken  and  tried 897 

decision  upon  challenge 896 

eir«ct  of  allowing  challenge  to  panel 899 

effect  of  allowing  challenge  to  juror 900 

objections  to,  can  only  be  taken  by  challenge 901 

appointment  of  foreman  of. 902 

oath  of  foreman  of 903 

oath  of  members  of 904 

charge  of  the  Court  to 905 

retirement  and  discharge  of. : 906 

special 907 

order  for  special 908 

order  for  special,  how  executed 909 

special,  how  formed 910 

powers  of. 915 

presentment  by,  defined 916 

indictment  by,  defined..... 917 

fi>reman  may  administer  oath  to  witnesses 918 

evidence  receivable  before 919 

not  bound  to  hear  certain  evidence 920 

dc^gree  of  evidence  to  warrant  indictment 921 

jurors  must  declare  their  knowledge  as  to  crimes 922 

must  inquire  into  cases  of  persons  imprisoned 923 

entitled  to  access  to  public  prisons... 924 

when  and  from  whom  may  ask  advice 925 

who  may  be  present  at  sessions  of 925 

secrets  of,  to  be  kept 926 

juror  not  to  be  questioned  for  his  conduct 927 

presentment  by,  must  be  by  twelve  members 931 

indictment  by,  must  be  by  twelve  members 940 

chargd  can  be  resubmitted  to 942 

to  investigate  charges  against  coi'porations 1395 

See  Grand  Juror;  Challenge. 

GRAND  LARCENY— See  Larceny. 

GRAVES— See  Sepulture. 


fiS2  INDSZ. 

GUARD—  Sedaon. 

for  jaiU 1610 

GUIDE  BOARDS— 

ii^aring 590 

QUILT- 

reasonable  doubt  as  to,  ground  for  acquittal 1096 

^     GUNPOWDER- 

keeping,  unlawfully 375 

using,  in  destroying  and  injuring  buildings 601 

H 
HABEAS  CORPUS,  WRIT  OP— 

refusal  to  issue  or  obey 362 

reconfining  persons  discharged  upon 363 

concealing  persons  entitled  to  benefit  of. 364 

bail  on 1286 

who  may  prosecute 1473 

application  for,  how  made 1474 

'  by  whom  issued  and  to  whom  returnable 1475 

must  be  granted  without  delay 1476 

to  contain  what 1477 

how  served 1479 

disobedience  to 1480 

return,  whut  to  contain 1480 

body  must  be  produced,  when 1481 

when  hearing  may  proceed  without  the  body 1462 

hearing  on  return 1483 

proceeding  on  hearing 1484 

when  Court  may  discharge  the  party 1485 

when  to  remand  the  party 1486 

grounds  of  discharge  in  certain  cases 1487 

ib 1488 

for  purposes  of  bail ^.  1489 

Judge  may  take 1491 

Judge,  when  to  remand 1492 

disposition  of  party  pending  proceedings  on  return 1494 

defect  in  form  of,  when  immaterial 1495 

imprisonment  after  discharge  on 1496 

may  issue  in  certain  cases 1497 

service  of. 1502 

by  whom  issued  and  when  returnable 1503 

where  returnable 1504 

damages  for  failure  to  obey ? 1505 

HEALTH  LAW8- 

yiolation  of. 377 

neglecting  to  perform  duties  under 378 

HIGHER  OPPENSE— 

than  charged,  proceedings  for 1112 
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HIGHWAYS—  Section. 

railroad  crossing,  neglecting  to  sound  bell  or  whistle 890 

racing  on 896 

malicious  injury  to 688 

HOME  OP  THE  INEBRIATE— 

Act  continued  in  force,  Subdivision  18 28 

HOMICIDE— 

excusable , 195 

justifiable 196 

ib 197 

bare  fear  does  not  justify 198 

justifiable  and  excusable,  not  punishable 199 

attempts  to  commit 216 

assaults  to  commit 217 

Mttbder— 

defined , ' 187 

degrees  of. 189 

pfunisfament  of. .41 190 

assault  with  intent  to  commit 217 

jurisdiction  of  an  indictment  for,  in  certain  cases 790 

limitation  of  action  fbr 799 

when  burden  of  proof  shifts  in  trials  for 1105 

MAKSLAtrOHTXK— 

defined 192 

voluntary  and  involuntary 192 

punishment  of. 198 

party  injured  must  die  within  a  year  and  a  day 191 

HOURS  OP  LABOR— 

by  minors,  not  required 651 

on  public  works.  Act  of  1872,  in  note  to 651 

HORSE  RACING— See  RACiNa, 

HOUSE— 

keeping  disorderly * 316 

HOUSEBREAKING— 

defined 461 

punishment  of. 462 

HOUSE  OP  ILL-PAME— See  Bawdy  House, 

HUMBOLDT  BAY— 

throwing  sawdust  into 612 

HUSBAND  AND  WIPE— 

selling  lands  under  fi&lse  pretenses 584 

when  are  incompetent  witnesses 1322 


684  INDEX. 

I 

IDIOTS—  Section, 

incapable  of  commiting  crime 26 

•  IGNORANCE  OF  PACT— 

a  defense  for  crime  committed  under 26 

See  Mistake. 

ILL-FAME— 

keeping  or  residing  in  house  of. 315 

ib.,  Subdivision  7 23 

IMPEACHMENT— 

right  of,  preserved 10 

certain  officers  liable  to 737 

articles  of,  how  prepared 738 

must  be  tried  bj' the  Senate 738 

articles  of,  to  whom  delivered -  789 

time  of  hearing 740 

service  1^  defendant 741 

proceeding  on  failure  to  appear 742 

defendant  may  answer  or  demur  to 743 

if  demurrer  overruled,  must  answer 744 

Senate  must  be  sworn  on  trial  of. 745 

two  thirds  necessary  to  conviction 746 

judgment  on  conviction,  how  pronounced 747 

ib 748 

nature  of  judgment 749 

officer  on  trial  by,  disqualified  until  acquitted 751 

vacancy  thus  occurring,  how  filled 751 

of  Lieutenant  Governor 752 

not  a  bar  to  indictment 753 

IMPRISONMENT— 

second  term  of,  when  commences '. 669 

for  life 671 

when  term  of,  commences 670 

.    fine  may  be  added  to 672 

civil  rights  suspended  during 673 

civil  death  from 674 

preceding  sections  limited 675 

convict  protected  during 676 

forfeiture  resulting  fVom 677 

term  of,  on  certain  judgment,  when  to  commence 1205 

duration  on,  judgment  to  pay  fine 1206 

judgment  of,  how  executed .* 1215 

ib 1455 

duty  of  Sheriff  on  receiving  copy  of  judgment  of. 1216 

See  False  Imfbisonmekt. 

IMPROVEMENTS,  PUBLIO- 

ipjuring 622 
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IJNCEST—  Section. 

punishment  of 285 

jurisdiction  of  indictment  for 785 

Il^CLOSURES— 

^         passing  through  and  leaving  open,  Act  of  1872,  note  to 602 

INDECENT— 

exposure  of  person,  exhibition,  pictures,  adverti^ments,  e'tc 311 

articles  to  be  seized W. 312 

ib • 313 

and  destroyed 314 

IXDIANS- 

selling  liquor  to 897 

selling  firearms  and  ammunition  to 398 

may  take  fish 638 

INDICTMENT— 

disclosing  the  fact  of  its  having  been  found,  by  jurdr,  etc 168 

conspiracy  to  procure  false  and  malicious a 182 

all  crimes  must  be  prosecuted  by 682 

impeachment  not  to  bar 753 

jurisdiction  of,  for  kidnapping,  abduction,  etc 784 

jurisdiction  of,  for  bigamy  or  incest 785 

juriiidiction  of,  for  escaping  from  prison 787 

jurisdiction  of,  for  treason 788 

jurisdiction  of,  stealing  property  out  of  and  bringing  in  State 789 

jurisdiction  of,  for  murder,  where  party  dies  in  this  State 790 

jurisdiction  of,  against  accessory 791 

former  conviction  or  acquittal,  bar  to 793 

ib 794 

when  considered  found 803 

what  prosecutions  must  be  by 888 

in  what  Court  found 890 

defined 917 

degree  of  evidence  to  warrant 921 

must  be  found  by  twelve  jurors,  indorsed,  etc 940 

if  not  found,  depositions  to  be  returned  to  Court 941 

names  of  witnesses  to  be  placed  at  foot  of. .^.  943 

proceedings  on,  when  defendant  is  not  in  custody 945 

how  presented  and  filed 944 

is  first  pleading  by  the  people 949 

what  to  contain 950 

form  of. 951 

must  be  direct  and  certain '..  952 

when  found  by  fictitious  name 953 

must  charge  what 954 

time  of  committing  offense  need  not  be  stated 955 

74 — ^Penal. 
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INDICTMENT—   {Cymtinued.) 

construction  of  words  used  in 967 

ib 968 

when  sufficient 999 

ib 900 

what  need  not  be  stated  in *  9S1 

pleading,  to  libel 964 

pleading,  to  fiwgery 965 

pleading,  to  ^ijury 966 

pleading,  to  larceny  or  embezzlement 967 

pleading,  to  indecent  exposure 968 

against  several 979 

previous  conviction,  how  pleaded 969 

principal  and  accessory 971 

accessory  treated  as  principal 972 

accessory  liable  to,  though  principal  has  not  been 771 

when  set  aside  on  motion 995 

objections  to,  waived,  unless  motion  made..... 996 

motion  to  set  aside,  when  heard 997 

if  motion  to  set  aside,  denied  or  granted,  what  proceedings  are  had  997 

effect  of  order  for  resubmission 996 

when  order  to  set  aside  no  bar  to  further  prosecution 990 

transmission  of  certain 1028 

ib 1029 

ib 1030 

INDORSEMENT- 

on  indictment 910 

on  order  for  admission  to  bail 962 

INEBRIATE,  HOME  OF— 

Act  continued  in  force,  Subdivision  13 23 

INFORMATION- 

of  threatened  offense 701 

defined 806 

of  committed  offense,  must  be  filed 849 

what  prosecutions  must  be  by 889 

See  Accusation. 

INFORMER— 

of  threatened  offense,  must  be  examined  on  oath 703 

of  committed  offense,  must  be  examined  on  oath 811 

See  Pbosecutob. 

innkj:eper— 

refusing  to  receive  guests 3® 

INNOCENCE— 

presumed  until  contrary  is  shown 1096 
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INQUISITION—  Section. 

to  be  held  in  certain  cases,  after  judgment  of  death  passed 1221 

ib 1225 

duty  of  District  Attorney  upon  such 1222 

INSANE  ASYLUM— 

commitment  of  insane  prisoner  to 1370 

expenses  of  such,  how  paid 1373 

INSANE  CONVICTS- 

disposition  of. 1582 

INSANE  PERSONS— 

incapable  of  committin^^  crimes 26 

cruel  treatment  of. 861 

cannot  be  tried,  sentenced,  or  punished 1367 

proceedings  on  judgment  against,  Section  1221  to 1224 

Governor  to  appoint  a  day  to  execute 1224 

expenses  of  mileage,  etc 1373 

INSANITY— 

of  defendant,  when  claimed,  how  determined 1368 

order  of  trial  of  question  of. 1369 

charge  of  the  Court  in  such  case 1369 

verdict  and  proceeding  thereon 1370 

if  defendant  committed  to  asylum  on  ground  of,  bail  exonerated....  1371 

must  remain  in  asylum  till  sane 1372 

INSOLVENCY,  FRAUDULENT— See  Fraud;  Fraudulent  Conveyances. 

INSOLVENT  BANK— 

officer  of,  receiving  deposits  in 562 

INSPECTORS  OF  ELECTION— 

changing  ballots  or  altering  returns 48 

unfolding  or  marking  tickets 49 

INSTBUMENTS,  WRITTEN— 

larceny  of. 492 

completed  but  not  delivered,  larceny  of..... 494 

making,  on  unstamped  paper 438 

injuring  or  destroying 617 

INSURA.NCE—  ^ 

effecting,  with  foreign  company  not  giving  bond 439 

presenting  false  proof  in  support  of  claim  on  policy  of 549 

INSURED  PROPERTY— 

burning  or  destroying 548 

INSURRECTION— 

resisting  process  in  county  declared  in 411 

€k)Vemor  may  declare  county  in,  when 732 

liay  revoke  such  proclamation,  when 733 

See  Riot;  Unlawful  Assembly. 
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INTENT—  Section. 

must  be  united  with  act  to  constitute  crime 20 

how  manifested 21 

how  determined,  where  crime  committed  under  intoxication :^ 

INTEKROGATORIKS— 

on  an  examination  on  commission,  how  settled  and  allowed 1355 

INTERVENTION  OF  OFFICERS— 

in  what  cases 697 

persons  assisting,  justified 698 

INTIMIDATION— 

of  jurors 96 

of  electors 53 

INTOXICATION— 

no  excuse  for  crime 22 

acts  of  physicians  under 346 

selling  minors  drinks  to  produce;  note  to ^ 307 

of  engineer  in  charge  of  train. 391 

of  conductor  or  driver 391 

train  dispatcher 391 

telegraph  op^tntor 391 

INVENTORY— 

of  prt)perty  taken  on  search  warrant 1537 

copy  of,  to  whom  delivered 1538 

IRREGULARITY— 

dismissal  of  appeal  for 1248 

ISSUE  OF  FACT— 

defined  .' i lOil^ 

how  tried 1042 

of  law  to  be  tried  as  when 251 

ib 1125 

in  trial  of  challenge  to  juror 1061 

of  facts  denied  in  challenge 1078 

how  tried 1079 

ib 1080 

ib 1081 

JAIL- 

destroying  or  injuring 606 

guard  for 1610 

See  County  Jails;  Pribon. 

JAILER— 

suffering  prisoners  to  escape 106 

answerable  for  safe  keeping  of  United  States  prisoners 1602 

papers  served  on,  for  prisoner 1609 

See  KxEPSR. 
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•TITDGES—See  Magistrates;  OrriCERs;  Judicial.                                Sect'.on. 

« 

JUDGMENT— 

Justice  orCk)nstable  purchasing 97 

conviction  by,  in  Justice's  Court,  jury  beinp^  waived 689 

on  impeachment,  how  pronounced 747 

ib 748 

nature  of  si:^h 749 

of  suspension  from  office,  effect  of. 750 

civil  death  from 674 

suspension  of  rights  by 673 

fine  may  be  added  to 672 

forfeiture  bylaw 677 

judgment,  when  commenced  to  be  executed 670 

on  conviction  of  officer  of  accusations 769 

how  pleaded 962 

on  demurrer 1007 

on  special  verdict 1155 

on  informal  verdict 1161 

motion  in  arrest  of 1185 

ib 1450 

Court  may  cause  an  arrest  of,  without  motion 1186 

effect  of  arresting 1187 

appointing  time  for % 1191 

presence  of  defendant  for 1198 

arraignment  of  defendant  for 1200 

what  cause  may  be  shown  against  pronouncing 1201 

to  be  pronounced,  if  no  cause  shown 1202 

to  pay  fine,  duration  of  imprisonment 1205 

to  pay  fine,  constitutes  a  lien 1206 

entry  of. 1207 

authority  for  execution  of 1218 

for  fine,  how  executed 1214 

for  fine  and  imprisonment,  how  executed 1215 

of  imprisonment,  duty  of  Sheriff  on  receiving  copy  of. 1216 

of  death,  warrant  of  execution  on 1217 

of  death,  duty  of  Judge  on  passing 1218 

of  death,  duty  of  Governor  on  receiving  copy  of. 1219 

of  death,  when  suspended • 1220 

of  death,  how  executed 1228 

of  death,  passed  and  defendant  supposed  insane,  inquiry  to  be  had.  1221 

proceedings  on  such  inquisition 1222 

ib 1223 

ib 1224 

when  female  supposed  to  be  pregnant,  and  under  death  sentence....  1225 

ib 1226 

of  death,  in  force  but  not  executed,  proceedings 1227 

on  appeal 1258 

execution  stayed  by  certificate  of  Supreme  Court  or  Judge 1243 
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JUDGMENT—   {OmHnued.)  SeofUon, 

when  convict  insane,  Section  1221  to 1224 

when  enceinte,  Section  1225  to 1226 

on  appeal,  what  may  be  reviewed 1259 

may  be  modified,  affirmed,  or  reversed 1260 

of  reversal  on  appeal,  when  discharges  defendant 1262 

of  affirmance  on  appeal,  to  be  executed 1263 

of  appellate  Court,  how  entered  and  remitted ! 1264 

in  Justice's  Court,  to  be  entered  on  the  minutes 1453 

against  prosecutor  to  pay  costs 1448 

when  to  be  rendered 1449 

JUDGMENT  ROLL- 

what  must  be  entered  on 1207 

JUNK  DEALERS-^ 

buying  from  minors 501 

other  sections  apply  to 502 

failing  to  keep  register 339 

refusal  to  disclose  facts 342 

refusing  inspection  of  books 343 

JURISDICTION— 

of  pffcnses  committed  in  this  State 777 

of  offiinses  commenced  out  of  but  committed  in  the  State 778 

for  fighting  duel  out  of,  and  party  dies  in  the  State... 779 

when  Inhabitant  leaves  the  State  to  evade  dueling  laws 780 

when  offence  is  committed  partly  in  two  counties 781 

of  oflTenses  committed  on  boundary  of  counties 782 

of  ofiTenses  committed  on  a  vessel 783 

of  indictment  for  kidnapping,  abduction,  etc 784 

of  indictment  for  bigamy  or  incest 785 

of  feloniously  taking  property  from  one  county  to  another 786 

of  indictment  for  escaping  fVom  prison 787 

of  indictment  for  treason,  when  overt  act  out  of  State 788 

of  indictment  for  stealing  property  out  of  and  bringing  into  the 

State- 789 

of  indictment  for  murder,  in  certain  case. 790 

of  indictment  against  accessory. 791 

where  principaU  are  not  present  at  commission  of  crime 792 

when  concurrent,  autrefois  convict  or  acquit,  bar 793 

ib 794 

pleading ^ 962 

where  Court  has  no,  may  discharge  jury 1113 

of  appellate  Court,  when  ceases. 1263 

JURORS- 

giving  bribes  to 92 

receiving  bribes 9S 

improper  attempts  to  influence. 95 

misconduct  of. 96 
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jriTBORS—   (CkmHnued.)  Section. 

must  declare  knowledge  of  case  in  Court 1120 

maybe  permitted  to  separate 11^1 

when  one  becomes  unable  to  act 1128 

oath  of. 14L7 

See  Challbnqb;  Grand  Jukor. 

disturbance  before,  contempt  of  Court ^ *  166 

trial  by,  preserved  in  certain  cases 767 

formation  of 1046 

number  of  counsel  who  may  argue  to lOl'S 

may  be  discharged,  when  the  Court  has  no  jurisdiction 1113 

proceedings,  if  so  discharged 1114 

ib 1116 

proceedings^  if  discharged,  in  other  cases. 1117 

Court  may  advise  to  acquit,  when 1118 

when  and  how  to  view  premises..... 1119 

must  be  admonished  at  each  a^ioumment. 1122 

to  determine  law  and  fact  in  actions  for  libel lirs 

charging 1127 

*ib 1439 

mi^  decide  in  Court,  or  retire 1128 

ib 1440 

zoom  and  accommodation  for,  alter  retirement. 1135 

room  and  accommodation,  when  kept  together. 1186 

may  take  what  papers  with 1137 

may  return  to  Court  for  information 1138 

to  be  discharged,  if  juror  becomes  unable  to  act 1139 

when  not  to  be  discharged 1140 

when  discharged,  no  verdict  being  given- 1141 

ib 1443 

Court  may  a<]ljourn  in  absence  oH f 1142 

return  of. 1147 

manner  of  taking  verdict 1149 

ib 1441 

kind  of  verdict 1150 

to  find  degree  of  crime^ 1157 

may  convict  of  lesser  o^Tense 1158 

when  Court  may  direct  to  reconsider  verdict 1160 

polling 1162 

charge  of,  on  question  pf  insaaity.... 1369 

verdict  of,  on  question  of  insanity 1370 

fbrmation  of,  in  Justice's  Court 1435 

See  CHALLssrax;  Cobohxb'b  Juky;  Gbavd  Jxjbt. 

JUBY  LISTS— 

adding  names  to 116 

falsifying 117 
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JUSTICE—  SecUon. 

other  oifenses  against  public,  from  Section  142  to ^ 177 

JUSTICE'S  COURT— 

proceedings  must  be  commenced  by  complaint 1428 

when  warrant  of  arrest  must  issue;  form  of 1427 

minutes,  how  kept 1428 

plea,  and  how  put  in 1429 

issue,  how  tried 1430 

change  of  venue,  when  granted 1431 

proceedings  on  change  of  venue 1432 

postponement  of  the  trial 1433 

defendant  to  be  present 1434 

jury  trial,  when  to  be  demanded;  formation  of  the  jury 1435 

challenges 1436 

oath  of  jurors 1437 

trial,  how  conducted 1438 

to  decide  questions  of  law,  but  not  to  charge  on  matters  of  fact 1439 

jury  may  decide  in  Court  or  retire;  oath  of  officer  on  their  retire- 
ment   1440 

verdict  of  jury,  how  delivered  and  entered 1441 

verdict,  when  several  defendants  are  tried  together 1442 

jury,  when  to  be  discharged  without  a  verdict 1443 

if  discharged,  defendant  may  be  tried  again 1444 

proceedings  on  plea  of  guilty  or  conviction 1445 

judgment  of  fine  may  direct  imprisonment 1446 

defendant,  when  to  be  discharged  and  prosecutor  pay  costs .«...  1447 

judgment  against  prosecutor  for  costs 1448 

judgment,  when  to  be  rendered 1449 

when  defendant  may  move  for  a  new  trial  or  in  arrest  of  judgment.  1450 

new  trial,  grounds  of. 1451 

grounds  of  motion  in  arrest  of  judgment 1452 

judgment  to  be  entered  in  the  minutes 1453 

judgment  of  acquittal  or  fine  only,  defendant  to  be  discharged. 1454 

judgment  of  imprisonment,  how  executed *. 1455 

judgment  of  imprisonment  till  fine  paid,  how  executed 1456 

fines,  disposition  of. 1457 

defendant  may  be  admitted  to  bail 1458 

subpoenas 1459 

entitling  affidavits .' 1460 

appeals,  when  allowed 1466 

appeals,  how  taken,  heard,  and  determined 1467 

statement  on  appeal 1468 

if  new  trial  granted,  in  what  Court  had 1469 

proceedings,  if  appeal  is  dismissed  or  judgment  affirmed 1470 

JUSTICE  OF  THE  PEACE— 

purchasing  judgment 97 

See  Magistrate. 

JUSTIFIABLE  HOMICIDE-See  Homicidk. 
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K 

KEEPER  OF  JAIL—  Section. 

suffering  prisoners  to  escape 106 

refusing  to  receive  prisoners  accused 142 

answerable  for  safe  keeping  of  U.  S.  prisoners 1602 

in  contiguous  county,  to  receive  prisoners 1604 

See  County  Jails;  Jails;  Jailer. 

KIDNAPPING— 

defined 207 

punishment  of , 206 

jurisdiction  of  indictment  for 784 

KILL— 

attempts  to 216 

assault  to 217 

KNOWINGLY- 

defined 7 

L 
LABOB- 

hours  of,  forwards,  etc 651 

hours  of,  on  public  works;  Act  of  1872;  note  to 651 

prisoners  in  County  Jails  may  be  required  to 1613 

rules  and  regulations  therefor 1614 

LAND— 

forcible  entry  and  detainer 418 

unlawful  reentry  upon 419 

selling  twice 638 

married  persons  selling  under  fitlse  pretenses 584 

inclosures,  opening 602 

LAND  MARKS— 

injuring 605 

LAKCENY- 

of  records 118 

ib 114 

assault  with  intent  to  commit  grand 220 

defined 484 

of  lost  property 485 

degrees  of. 486 

grand,  defined 487 

petit,  defined 488 

punishment  of  grand 489 

punishment  of  petit 490 

of  written  instruments 492 

of  passage  tickets 493 

of  flxtyres 495 

committed  out  of  and  property  received  in  the  State.. 497 

75 — ^Pbnal. 
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LARCENY—   {Continued,)  Section. 

jurisdicUon  of  indictment  for,  in  certain  case - ~  786 

pleading  in  an  indictment  for 967 

of  goods  saved  from  fire  in  San  Francisco 500 

LAW- 

Court  to  decide  questions  of. 1124 

except  in  libel,  when  jury  decides  question  of. 251 

ib 1125 

LAWFUL  ASSEMBLY— See  Meetings. 

LAWFUL  RESISTANCE— 

by  whom  made 692 

by  the  party,  when  and  to  what  extent 696 

by  others,  when  and  to  what  extent 691 

LEGISLATURE— 

preventing  meeting  of. 81 

disturbance  of ^ 82 

altering  draft  of  bill  of. 88 

altering  enrolled  copy  of  bill  of. 84 

giving  or  offering  bribes  to  members  of. 85 

members  of,  receiving  bribes 86 

reftising  to  attend  or  testify  before  committee  of. 87 

forfeiture  of  office  by  member  of. 88 

duty  of,  on  conviction  for  treason 1418 

LESSER  OFFENSE— 

jury  may  convict  of. 1158 

LETTERS— 

opening  or  publishing  sealed 618 

sending,  when  deemed  complete 660 

See  Thbxatenino  Lettebb. 

LBVEEa- 

ii^uring  or  destroying 607 

LIBEL- 

deflned 248 

punishment  of. 249 

malice  presumed 250 

truth  may  be  given  in  evidence 251 

Jury  to  determine  both  law  and  fact 251 

ib U25 

publication  of,  defined 252 

report  of  official  proceedings,  privileged 251 

threatening  to  publish 257 

liability  of  editor,  publisher,  etc 253 

offer  to  prevent  publication  of,  for  money 257 

pleading  in  an  indictment  for.. 001 

LIBRARIES-^ 

iDJuring  public 028 
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LICENSE—  Section. 

unlawfdily  havinf^  blank  receiptB  for 432 

delivering,  without  receipt  for  payment 4S1 

auctioneer  selling  without 436 

carrying  on  business  without 484 

LIEN—  * 

judgment  to  pay  a  fine  constitutes  a , 1207 

LIFE— 

imprisonment  for * 671 

LIEUTENANT  GOVERNORr- 

impeachment  of. 752 

State  Prison  Director 1573 

when  vacancy  in,  who  to  act  as 1574 

pay  of,  as  Director 1576 

LIGHTS,  SIGNAL- 

masking,  removing,  or  exhibiting  &lse 610 

LIMITATION— 

no,  for  action  for  murddr 799 

of  action  for  all  other  felonies , , 800 

of  action  for  misdemeanor 801 

ib 802 

UQUOE- 

keeping,  within  two  miles  of  State  Prison 172 

where  sold,  amusements  prohibited  on  Sunday 299 

selling  at  camp  meeting 804 

ib 305 

employing  women  to  sell,  at  theatres,  etc 303 

adulterating 882 

selling  to  Indians ^ 397 

selling  to  minors,  note  to 307 

LOG  ROLLING— 

punishment  of. ■ 86 

LQGS- 

defacing  marks  on 866 

LOST  PROPERTY— 

larceny  of * 486 

LOTTERY— 

defined 319 

punishment  for  drawing 320 

punishment  for  selling  tickets  for 321 

aiding , ,....^    898 

offices 828 

advertising  offices  of. 328 

insuring  tickets  of , , ^.  824 

publishing  offers  to  insure , 824 
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LOTTERY—   (Continued,)  Section. 

property  offered  for  disposal  at,  forfeited 325 

letting  buildinff  for  purpose  of. 326 

evidence  on  trial  for  selling  tickets  of. ,. 1109 

LUMBER- 

defacing  marks  on.i 356 

LUNATICS— See  Ikbake  Pkksgns. 

M 

MAGISTRATE— 

defined 807 

who  are 806 

See  Officers,  Judicial. 

MALICE- 

defined..... 7 

presumed,  in  case  of  libel 250 

MALICIOUS  MISCHIEF— 

in  general  defined 594 

specified,  from  Section  595  to 625 

animals,  poisoning 696 

animals,  killing,  etc 597 

killing  birds  in  cemetery 598 

killing  sea  lions  and  seals 599 

burning  buildings , 600 

snow  sheds GOO 

using  gunpowder 601 

to  freehold 602 

standing  crops 604 

to  landmarks 606 

to  jails 606 

to  bridges,  dams,  levees,  etc 607 

rafts 608 

buoys  and  beacons 609 

signal  lights 610 

to  navigable  streams 611 

others  enumerated,  from  Section  612  to 625 

MALICIOUS  INJURIES- 

injuries  to  railroad  bridges 587 

to  public  ways 688 

to  toll  houses,  etc 589 

to  milestones 590 

to  telegraph  lines 591 

MILITIA  LAW- 

failure  to  attend  parade  or  drill 652 

ib* 653 

may  be  enforced  in  case  of  riots 725 

who  may  order  out  for 728 
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* 

MILITIA  LAW—   {Continued,)  Section. 

commander  to  obey  order 729 

so  is  armed  force 730 

conductor  troops 731 

MAIiPBACTICE— 

by  intoxicated  physicians 346 

See  Attorney. 

MAIJSLAUGHTER— See  Homicide. 

MAJ&KET  PRICE- 

fraud  to  affect 395 

MAJRKS—  , 

land,  defacing 605 

defacing,  on  wrecked  property 355 

defacing,  on  lumber,  logs,  etc 356 

and  brands,  Acts  continued  in  force.  Subdivision  6 23 

See  Trade  Marks;  Brands. 

MARRIAGE— 

taking  woman  with  intent  to  compel  her  to  marry 265 

to  one  already  married 284 

incestuous ^5 

contraction  of  solemnization  of  incestuous 359 

making  false  return  or  record  of .•  360 

contracted  fraudulently 528 

MARRIED  WOMEN— 

when  incapable  of  committing  crimes 26 

MAYHEM- 

defined 203 

punishment  of. 204 

assault  with  intent  to  commit 220 

MAYOR—  • 

duty  of,  when  breach  of  public  peace  threatened 720 

MEASURES,  FALSE— See  False  Weights. 

MEETINGS,  LAWFUL— 

disturbing 59 

MEETINGS,  PUBLIC— 

preventing  electors  from  attending 58 

disturbing  certain v 403 

ib 59 

MEETINGS,  RELIGIOUS— 

disturbing 802 

MEETINGS,  UNLAWFUL— See  Unlaw  ful  Assembly. 

MILE  8T0NES- 

injuring 690 
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HILITIA— See  Troops.  Section. 

MINORS- 

selling  drinks  to,  note  to 307 

buyingjunk  from 501 

MISCAERIAGE— See  Abortion. 

MISCHIEVOUS  ANIMALS— 

death  from  keeping  or  having 399 

MISDEMEANOR— 

defined 17 

punished ~  19 

aiding  in ~  650 

limitation  of  action  for 801 

lb 802 

person  charged  with,  must  be  taken  before  whom 821 

What  ark  Misdemeanors— 

aiding  lottery 322 

aiding  apprentices  to  run  away 646 

aiding  seamen  to  desert  by  harboring 645 

aiding  seamen  to  desert  by  enticing 644* 

acting  in  public  capacity  unauthorized 65 

adulterating  food,  drugs,  liquors,  etc 382 

administering  extra-judicial  oath 152 

altering  telegraph  messages 620 

animals,  poisoning 596 

arresting  or  attaching  dead  bodies 295 

assaults  defined 240 

assaults  by  ofiScer  under  color  of  authority »....  149 

attempts  to  vote,  not  being  qualified 46 

attempts  to  extort  by  verbal  threats 524 

attorney,  defending  certain  cases 162 

attorney,  buying  demands  in  suit 161 

attorney,  misconduct  by 160 

^barratry,  common 158 

battery  defined 242 

betting  on  elections 60 

boats,  mismanagement  by  captain,  etc 348 

boats,  boilers  of. 349 

bribes,  to  witnesses 137 

bribes,  witness  taking 138 

bridge  or  ferry,  maintaining  without  Jicense 3S6 

ib 387 

bridge,  toll,  riding,  or  driving  fast  on 388 

bridge  or  ferry,  crossing  without  paying  tolls 389 

burglarious  tools,  having t 466 

buying  appointment  to  oflScc 73 

buying  demands  in  suit,  by  attorney 161 

carriers  and  innkeepers  refusing  guests  and  passengers 365 
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2dSPSMEA.N0R  (What  are  Hi^bemsakobb)—  (Cfontmtted,)  Section. 

child,  omission  to  furnish  necessaries  to 270 

child,  selling  liquors  to,  note  to 307 

Chinese,  bringing  into  State 174 

compounding  offenses. 168 

convicts,  communicating  with 171 

convicts,  importing  foreign 178 

criminal  contempts « 166 

criminal  conspiracy 182 

dead  animals,  putting  in  streets  and  rivers,  etc 374 

deadly  weapons,  rudely  exhibiting 417 

deadly  weapons,  having 407 

de&cing  tombs  and  monuments 296 

disturbing  religious  meetings .*. 302 

disturbing  political  meetings 69 

disturbing  lawful  assemblies 403 

*        disturbing  peace  in  night-time 416 

elections,  refusal  by  voter  to  be  sworn 48 

elections,  refusal  to  answer  questions  by  officers  of. 48 

elections,  refusal  to  obey  summons  by  officer  of  registration 44 

elections,  attempt  to  vote  not  being  qualified 46 

elections,  procuring  illegal  voting 47 

elections,  intimidating,  corrupting,  etc.,  electors 63 

elections,  Inspector  of  unfolding  or  marking  ticket 49 

elections,  unlawfully  furnishing  money  at 64 

elections,  unlawful  offer  to  procure  office  for  elector 66 

ib 66 

elections,  preventing  public  meetings  for  purposes 68 

elections,  disturbing  such  meetings 69 

elections,  betting  on 60 

exposure,  indecent,  person,  pictures,  etc.... 311 

exposure  of  persons  having  contagious  disease 894 

exposure,  threatening  by  letter 650 

evidence,  destroying 135 

females,  exhibiting  for  hire,  procuring .,....•  806 

ib 807 

fire,  setting  to  woods,  etc 884 

fire,  obstructing  attempts  to  extinguish 886 

forcible  entry  and  detainer 418 

forcible  entry,  returning  to  retake 419 

frauds,  by  debtor  concealing  property 166 

frauds,  by  defendant  in  same 166 

frauds,  in  special  partnerships 868 

frauds,  in  increasing  weight  of  package 881 

frauds,  to  affect  market  price 396 

fVauds,  by  personation 629 

frauds,  in  conveyancing 531 

frauds,  in  obtaining  money,  false  pretense 632 

frauds,  in  weights  and  measures ■ 558 
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MISDEMEANOB   (What  are  Hibdkmsanors)—   {Continued.)  Section. 

frauds,  in  stampinpf  corks,  etc 554 

frauds,  in  stock  subscriptions 557 

frauds,  in  using  name  in  prospectus 559 

fighting  duel,  posting  for  not 229 

fighting  for  prize 413 

Grand  Jurors,  acting  after  challenge  allowed 164 

Grand  Jurors,  disclosing  transactions  of. 169 

gambling  defined,  etc 830 

gambling,  permitting  in  house 331 

gambling,  winning  at  by  fraud 332 

gambling,  witness  of  refusing  attendance 333 

gambling,  officer  refusing  to  prosecute  for 335 

game  laws,  violating 680 

ib 631 

ib 632 

ib 63$ 

illegally  using  phosphorus 634 

unlawfully  catching  fish 635 

postponing  telegraph  messages  out  of  regular  turn 638 

gunpowder,  keeping  unlawfully 375 

health  and  quarantine  laws,  violating 376 

ib 377 

health  and  quarantine  laws,  neglecting  duty  under 378 

ill-fame,  house  of,  residing  in  or  keeping 315 

imprisonment,  false 237 

insurance  laws,  violating 439 

injuring  toll  houses,  etc 589 

iiguring  milestones  and  guide  boards 590 

injuring  telegraph  lines 591 

injuring -standing  crops 604 

injuring  signals 615 

ii^uring  works  of  art 622 

injuring  gas  and  water  pipes 624 

intoxication,  malpractice  by  physician  from 346 

intoxication,  engineer 391 

junk  dealers,  buying  of  minors 501 

junk  dealers,  governed  by  law  as  pawnbroker 6#2 

keeping  open  business  places  on  Sunday 300 

keeping  disorderly  house 316 

keeping  house  of  ill-fame 315 

keeping  pest  house  within  certain  limits 373 

larceny,  petty 488 

larceny,  of  gas 498 

larceny,  of  water 499 

Legislature,  disturbing  while  in  session 82 

Legislature,  witness  refusing  to  testify  before 87 

libel  defined 248 

libel,  threats  to  publish 257 
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DhCISDEMEANOR   (What  are  MiSDEMKANoas)—   (Oontiniced.)  Section. 

license,  maintaining  bridge  or  ferry  without '. 886 

ib S87 

license,  doing  business  without 435 

auctioneering  without » 436 

lottery,  drawing 320 

lottery,  selling  tickets  for 821 

lattery,  keeping  or  advertising  office 323 

lottery,  insuring  ticket 324 

lottery,  letting  building  for 326 

Malicious  Mischief  in  general 594 

poisoning  animals 596 

killing  or  maiming  animals 597 

killing  bii*ds  in  cemeteries 598 

killing  seals  and  sea  lions 599 

malicious  injuries  to  freehold 602 

injuries  to  standing  crops 604 

defacing  or  removing  landmarks 605 

burning  or  injuring  rafts 608 

setting  vessels  adrift 608 

removing  buo3's  and  beacons 609 

obstructing  navigation 611 

ib 612 

ib 613 

mooring  vessels  to  buoys 614 

injuring  United  States  Coast  Survey  signals,  etc 615 

tearing  down  notices 616 

opening  or  publishing  sealed  letters 618 

disclosing  telegraph  message 619 

altering  telegraph  messages 620 

opening  telegraph  messages 621 

injuring  works  of  art,  etc 622 

injuring  gas  or  water  pipes 624 

drawing  water  from  closed  water  works 625 

MiSCELL  AN  EOUS— 

using  information  from  telegraph  messages 639 

clandestinely  learning  contents  of  message 640 

bribing  telegraph  operator. , 641 

illegally  collecting  certain  tolls 642 

violating  certain  police  regulations 643 

enticing  seamen  to  desert 644 

harboring  deserting  seamen 645 

aiding  apprentices  to  run  away 646 

vagrancy 647 

issuing  false  certificates  of  exemption,  by  fire  department 649 

sending  letters  threatening  to  expose 650 

Nuisance,  maintaining ;. 372 

76 — Penal. 


602  INDBX, 

MISDEMEANOR   (Mibcbllakeous)—  (Omtinued.)  Section. 

Oathj  administering  extra-judicial 152 

oath,  taking  such 151 

oath,  refusing  to  take  when  offering  to  vote 43 

officer,  omission  of  duty  by 176 

officer,  neglecting  to  prevent  duel 230 

officer,  refuging  to  inform  or  prosecute  for  gambling 335 

officer,  cruel  treatment  of  lunatics ~  361 

officer,  taking  rewards  for  deputation 74 

officer,  exercising  duties  of,  wrongfully 75 

officer,  receiving  excessive  fees •  94 

officer,  purchasing  judgment 97 

officer,  refusing  to  arrest  persons  charged  witli  crime 142 

officer,  neglect  or  violating  duty  by  Public  Administrator 143 

officer,  receiving  fees  for  arresting  fugitives  from  justice 144 

officer,  who  beats  a  person  under  color  of  authority 149 

officer,  making  false  certificate 167 

officer,  disclosing  fact  of  indictment  found 168 

officer,  disclosing  evidence  before  Grand  Jury 169 

officer,  solemnizing  illegal  marriage 359 

officer,  making  false  return  of  same 360 

officer,  refusing  to  issue  or  obey  a  writ  of  habeas  corpus 362 

officer,  reconfining  person  discharged 363 

officer,  concealing  person  from  such  writ 364 

officer,* neglecting  to  disperse  rioters 410 

officer,  failure  to  pay  over  fines,  etc 427 

officer,  refusing  inspection  of  books 440 

officer,  extortion  in  fees..... 521 

officer,  misconduct  of,  corporation 561 

officer,  of  savings  bank,  overdrawing  account 561 

officer,  of  bank,  insolvent,  receiving  deposit 562 

officer,  publishing  false  report  of  condition  of  corporation 564 

officer,  refusing  inspection  of  books  of  corporation 565 

officer,  contracting  debt  beyond  assets  of  corporation 566 

officer,  resisting 69 

officer,  extortion  by  executive 70 

officer,  retaking  goods  from  custody  of 102 

officer,  escape  from 107 

officer,  delay  in  presenting  arrest  to  magistrate 146 

officer,  making  unlawful  arrest 146 

officer,  inhumanity  to  prisoners .*. 147 

officer,  resisting  public 148 

officer,  refusing  to  aid  in  making  arrest '. 150 

offioer,  obstructing  in  collecting  revenue 428 

officer,  false  representations  to  Assessor 429 

omissions,  to  Aimish  child  necessaries « 270 

omissions,  to  bury  dead  body 293 

omissions,  to  label  drugs,  etc 380 
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1MJ[SD£MEAN0R   (Misckllaneous)—   (OonHnued.)  Section. 

omissions,  of  duties  by  officer » 176 

omissions,  of  legal  obli^tions 176 

I^itrnibrokeTj  acting  withoiU  a  license S88 

pawnbroker,  &iling  to  keep  register 339 

pawnbroker,  usury  by 340 

pawnbroker,  selling  prior  to  time  to  redeem 341 

pawnbroker,  refusing  to  disclose  particulars 342 

pawnbroker,  refusing  inspection  to  officer..  « 343 

penalty,  when  not,  punishment  is  fixed 177 

piloting,  unlicensed 379 

Railroads^  neglecting  to  ring  belly  etc 390 

railroads,  engineer  intoxicated 391 

railroads,  putting  passenger  cars  in  front  of  freight 392 

railroads,  employes  violating  duties 393 

racing,  on  highways 396 

riot,  defined,  etc 404 

ib 405 

remaining  after  being  warned 409 

neglecting  to  disperse 410 

rout,  defined,  etc 406 

Selling  liquors  near  State  I^-ison 172 

search  warrants  maliciously  procured 170 

selling  liquors  to  Indians 397 

selling  liquors  at  theaters 303 

.  selling  liquors  at  camp  meetings .' 304 

selling  liquors  to  minors,  note  to... 307 

selling  tainted  food 383 

selling  firearms,  etc.,  to  Indians 398 

selling  State  arms 442 

Sunday,  noisy  amusements  on 299 

Sunday,  keeping  open  business  on 300 

Sunda3'^,  disturbing  religious  meetings  on 302 

Taxes,  refusing  to  give  Tax  Collector  name  of  employe 434 

taxes,  illegally  delivering  receipts  for  poll 431 

taxes,  making  false  statements  concerning 430 

telegraph  messages,  altering 630 

telegraph  message,  disclosing 619 

telegraph  message,  opening 621 

telegraph  information,  using 639 

telegraph  message,  postponing  out  of  turn 638 

telegraph  message,  clandestinely  learning  contents 640 

telegraph  message,  forging .....' 474 

trademarks,  counterfeiting 350 

trade  marks,  selling  goods  with  counterfeit 351 

trade  marks,  defacing  on  wrecked  property 355 

trade  marks,  defacing  on  logs,  etc.... ^ 356 

trade  marks,  refilling  casks,  etc.,  bearing 354 

Unlawful  assemblg 407 
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MISDEMEANOR   (Miscellanrous)—   {Oontinued.)  Section. 

Witness  deceiving 133 

witnesB  before  Legislature ^ 87 

witness,  preventing  attending  of ••  136 

witness  of  gambling  refusing  attendance 333 

wrecked  property,  keeping  after  salvage  paid 544 

wrecked  property,  unlawfully  keeping 545 

MISNOMER— See  Fictitious  Name. 

MISPRISION  OF  TREASON— 

what 38 

punishment  of 38 

MISTAKE  OF  FACT— 

disproves  criminal  intent 26 

See  Error. 

MOB- 

suppressing  by  troops 731 

See  Riot;  Suppression. 

MOCK  AUCTIONS— See  Auctioks. 

MONUMENTS— 

erected  by  U.  S.  coast  survey,  injuries  to 615 

MORALS,  GOOD- 

crimes  against,  from  Section  299  to 307 

MOTION- 

to  set  aside  indictment 995 

to  set  aside  indictment,  when  heard 997 

efiectof  denial  of  such 997 

for  new  trial,  when  made. 1182 

in  arrest  of  judgment 1185 

ib 1452 

MURDER— See  Homicide. 

MUTILATION  OF  DOCUMENTS— 

penalty  for 113 

N 
NAMES— 

unauthorized  use  of,  in  prospectus  of  corporation 559 

indictments  found  by  fictitious 953 

NATIONAL  GUARD— 

failure  to  attend  drill 652 

same,  by  member 653 

NAVIGABLE  STREAMS— 

obstructing 611 
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NAVIGATION—  Section. 

of  harborsi  etc 613 

of  Humboldt  Bay,  obstructing 612 

NEGLECT— 

defined 7 

NEW  TRIAL- 

to  be  ordered  when  verdict  is  defective 1156 

defined 1179 

eflTectof. ". 1180 

when  may  be  granted 1181 

application  for,  when  made 1182 

where  to  be  had  when  ordered  on  appeal 1261 

grounds  for,  in  Justice's  Court. 1451 

NIGHT-TIME— 

defined 450 

ib 463 

NOLLE  PROSEQUI— 

abolished 1386 

NOTES— 

forgery  of. m 470 

possessing  or  receiving  forged 475 

making  or  uttering  fictitious 476 

NOTICE— 

of  appeal,  when  by  publication 1241 

of  application  for  bail  in  certain  cases 1274 

of  application  for  pardon 1421 

publication  of  such 1422 

NOTICES— 

destroying  or  removing  before  proper  time 616 

NUISANCE— 

public,  defined 370 

unequal  damage 371 

maintaining 372 

keeping  pest  houses  in  certain  limits 873 

putting  dead  animals  in  streets,  rivers,  etc 374 

o 

OATH- 

defined 119 

of  office 120 

irregularity  in  administering,  no  defense  for  peijury 121 

taking  extra-judicial 151 

administering  extra-judicial 152 

of  foreman  of  Grand  Jury 903 

of  Grand  Jurors 904 
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OATH—   (Continued.)  Section. 

foreman  of  Orand  Jury  may  administer,  to  witnesses^ 9i8 

of  triers  of  ohallenges 1060 

of  officer  in  charge  of  jury ^ 1121 

ib 1128 

ib 1440 

of  jurors  in  Justice's  Court 1437 

OBSCENE  EXPOSURES— 

of  person,  books,  etc.,  from  Section  311  4o 316 

OFFICE— 

acting  in,  without  qualifying 65 

buying  or  selling  appointments  to 73 

ib 74 

wrongful  exercise  of •  75 

how  forfeited 88 

ib «8 

ib 147 

oath  of 120 

persons  engaged  in  dueling  disqualified  from  holding 228 

removal  from 661 

OFFICERS,  ADMINlfeTRATIVE— 

same  provisions  apply  as  to  executive  officers , 77 

being  interested  in  contracts,  buying  scrip,  etc 712 

OFFICERS,  EXECUTIVE  AND  MINISTERIAL— 

proceedings  to  impeach  or  remove,  preserved 10 

•acting  without  having  qualified 65 

de  facto,  validity  of  acts 66 

bribery  of. 67 

asking  or  receiving  bribes 68 

resisting 69 

extortion  by 70 

penalty  for  certain,  dealing  in  scrip „ 71 

penalty  for  being  interested  in  certain  contracts 71 

presenting  false  claims  to 72 

receiving  rewards  for  deputation  •*.».. y 74 

wrongfully  exercising  functions  of  office , 75 

refusal  to  surrender  books  to  successor 76 

how  forfeits  office 96 

retaking  goods  from  custody  of. ,„,  102 

stealing,  mutilating,  etc.,  records 113 

refusing  to  receive  or  arrest  accused  parties 142 

receiving  fee  or  reward  for  arresting  fugitives. 144 

delaying  to  take  person  arrested  before  magistrate 145 

making  arrest  without  authority 146 

inhumanity  to  prisoners 147 

willfully  resisting : 148 

assaults  by,  under  color  of  authority 149 


• 
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OFFICERS,  EXECUTIVE  AND  MINISTERIAL—   {Continued.)      Section. 

refusing  to  aid  in  making  arrests 150 

penalty  for  administering  extra-judicial  oaths 162 

bribery  of  certain 166 

false  certificate  by 167 

disclosing  fact  of  indictment  found 168 

omission  of  duty  by 176 

justifiable  homicide  by 196 

duty  of,  to  prevent  duels 280 

duty  of,  concerning  gaming 835 

refusing  or  neglecting  to  disperse  unlawful  assembly 410 

refusing  or  neglecting  to  pay  over  public  moneys 425 

failing  to  pay  over  fines  and  forfeitures 427 

obstructing,  in  collecting  revenue 428 

removal  of,  for  violation  of  duty 661 

proceedings  to  remove  civil,  how  prosecuted 682 

intervention  of,  to  prevent  crime 697 

persons  aiding  in  such  cases  justifiable 698 

proceedings  in  overcoming  resistance  to  process 728 

to  certify  names  of  resistors 724 

must  command  rioters  to  disperse 726 

must  arrest  rioters  if  they  refuse  to  obey 727 

may  order  out  military 728 

armed  force  to  obey  what 780 

suspension  of,  in  cases  of  impeachment 750 

when  impeached,  disqualified  until  acquitted 751 

proceeding  for  removal  of.  Section  758  to 772 

accusation 758 

trial  of. 767 

proceedings  for  removal  of,  before  District  Court 772 

oath  of.  in  charge  of  jury 1121 

ib 1128 

OFFICERS,  JUDICIAL— 

ofiTering  bribes  to 92 

receiving  bribes 98 

receiving  excessive  fees 94 

OFFICERS,  REMOVAL  OF— 

by  impeachment.  Section  787  to 758 

See  Impeachment. 

removal  otherwise  than  by  impeachment,  Section  758  to 772 

accusation  by  Grand  Jury 758 

form  thereof f... 759 

transmitted  and  copy  served 700 

if  defendant  does  not  appear. 761 

objection  to  accusation 762 

form  thereof 768 

denial 764 

objection  overruled— answer. 765 
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OFFICERS,  REMOVAL  OF—   (Continued.)  Section. 

proceedings  on  confession  or  issue 766 

trial  and  proceeding's  on 767 

ib 768 

appeal,  etc.,  to 772 

OFFICERS  OF  STATE  PRISON— 

Board  of  Directors 157S 

President  pro  tern  of  the  Senate,  when  to  act  as  Director 1574 

compensation  of  Directors 1575 

Board  must  adopt  rules  and  regulations 1576 

Board  may  appoint  Warden  and  other 1577 

duty  of  clerks  and  other 1578 

monthly  reports  of 1579 

must  keep  accounts  and  report  to  Governor 1580 

Board  cannot  contract  debts 1585 

further  powers  of  the  Board 1598 

ib .! 1594 

ib 1595 

OMISSION  OF  DUTY- 

by  public  officer *.  176 

when  punishable 662 

ORDER- 

for  recommitment x 1310 

contents  of  such 1311 

for  conditional  examination,  when  may  be  applied  for 1336 

such  application,  how  made 1387 

such  application,  to  whom  made 1388 

such,  when  granted,  contain  what 1339 

such,  must  direct  what 1340 

OVERT  ACT- 

when  necessary,  to  constitute  conspiracy 184 

P 

PANEL— 

Grand  Jury,  cause  of  challenge  to 896 

Grand  Jury,  effect  of  allowing  challenge  to 899 

defined 1057 

challenge  to,  defined 1058 

challenge  to,  upon  what  founded , 1059 

challenge  to,  when  and  how  taken 1060 

See  Challenge >  Grand  Jury;  Jury. 

PAPER  MONEY— 

issuing  and  circulating  unlawfully 648 

PARADE- 

failure  to  attend,  by  officer 652 

same,  by  member 653 
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PABDON—  .     Section. 

power  of  Governor  to  grant. 1417 

Governor  to  communicate  to  Legislature  what  granted 1419 

report  of  case  for,  how  and  from  whom  required 1420 

notice  to  District  Attorney  of  application  for  pardon 1421 

public  notice  of  application  for , 1422 

PAKENT— 

deserting  child 271 

omitting  to  provide  necessities  for  child.. 270 

PARTIES  TO  CRIMES— 

classification  of. 80 

PAETNERSHIP- 

fraud  in  special 858 

PASSAGE  TICKETS- 

value  of,  in  certain  cases 483 

PAWNBROKERS- 

canying  on  business  without  license 838 

failing  to  keep  register 889 

charging  unlawful  rate  of  interest 340 

selling  before  time  of  redemption  expires 841 

selling  without  notice 341 

refusing  to  disclose  particulars  of  sale 842 

refusing  to  allow  officer  to  inspect  register 848 

• 

PEACE— 

public  crimes  against,  from  Section  403  to 419 

security  to  keep ^ 706 

police  to  preserve,  at  public  meetings 720 

disturbing  by  noises  or  tumult 415 

threatening,  quarreling,  etc 415 

PEACE  OFFICER- 

refusing  to  arrest  accused  parties 142 

warrant  of  arrest  must  be  directed  to  and  executed  by 816 

what  are 817 

to,  what  warrants  are  to  be  directed 818 

ib 819 

arrest  by 1 886 

duty  of,  making  arrest 848 

ib 849 

PENAL  CODE— See  Code. 

PBRJURY— 

witness'  testimony  may- be  read  against  him  on  trial  for.....M« 14 

defined 118 

irregularity  in  administering  oath  no  defense 121 

77— Penal. 
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PSBJUBY—   {OonHnued.)  Seetioa. 

incompetency  of  witness  no  defense  for ~..~.. 122 

when  making  depositions,  etc.,  deemed  complete .•  124 

witness  need  not  know  that  his  evidence  was  material 12S 

stating  what  one  does  not  know  to  be  true .• -^ 125 

punishment  of* •..•..... • mm...>m*. •—•..*• 126 

subornation  of. 127 

securing  execution  of  innocent  persons  by , 12S 

pleading,  in  an  indictment  for 9G6 

PERSON— 

defined 7 

who  capable  of  crime 26 

who  liable  to  punishment 27 

instigating  inoapables  to  crime. 31 

crimes  against,  from  Section  261  to ...»•» ••.m..  86§ 

indecent  exposure  of. 806 

other  injuries  to,  from  Section  346  to 867 

informed  against,  from  Section  703  to 711 

PERSONAL  PROPERTY— 

includes  what ,«...... •«•...«.  - 7 

PERSONATION,  FALS£--See  Faux  Pxbbovatiok. 

PESTHOTTSES- 

establishing  and  keeping,  in  certain  limits ^ 373 

PETIT  LARCENY— See  Labcekt.  * 

.  p];rrxx  TREASON— 

PHOSPHORUS- 

ase  of,  on  land,  prohibited  in  certain  counties 680 

PILOTS- 

acting  as  such  without  license ! 379 

PHYSICIANS- 

malpractice  by  intoxicated •^•••••„ 346 

PIPES— 

ii^uriiig  gas  or  water ••....,. ....^,.„.« •«...«• 624 

PLEA— 

in  case  of  impeachmant,  where  entered • ^..... 743 

of  guilty,  to  articles  of  impeachment,  proceedings  on«.«..... 744 

of  guilty  of  accusation  of  officer,  proceeding  on 76ft 

when  put  in  ^ 1008 

different  kinds  of. 1016 

howputin  aaditslbrm .• 1017 

•f  guilty,  how  put  in  and  when  may  be  withdrawn 1016 

of  not  guilty,  puts  what  in  issue 1019 

of  not  guilty,  what  evidence  may  be  given  under» - 1020 

of  not  guilty,  to  be  entered  on  refUsal  to  plead 1024 
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« 

PLEA—    (Continued,)  '        Section. 

of  Railty,  upon,  Court  to  determme  degree 1192 

of  corporations,  to  indictment i..  1396 

of  guilty,' proceedings  on 1445 

PLEADING- 

form  and  rules  of, 948 

indictment  is  first,  by  the  people 949 

of  judgments ; 90S 

of  private  statutes 968 

in  indictment  for  libel t 964 

in  indictment  for  forgery 96S 

in  indictment  for  peijury  or  subornation  of. 966 

in  indictment  for  larceny  or  embezzlement 967 

in  indictment  for  exhibiting,  etc.,  lewd  books,  etc 968 

on  part  of  defendant 1002 

error  or  mistakes  in '. 1404 

See   Demubrbr;  Postponiment;  Yxsxnt;  Ajibebt    of 

^  JuDOMENT,  etc, 

POISON— 

putting,  in  food,  medicine,  or  water 8 

attempts  to  kill  by  administering 210 

POLICE— 

organization  and  regulation  of. 719 

force  to  preserve  peace  at  public  meetings,  how  ordered 720 

POLICE  COURT— 

defined i 1461* 

proceedings  in — 

See  Justice's  Coubt. 

POLICE  OFFICES— 

in  incorporated  towns,  etc.,  duty  of  persons  in  charge  of. 1417 

how  organized 719 

to  preserve  the  peace '. 720 

POLICE  BEGULATIONS— 

violation  of  certain 643 

POSSE  C0MITATU8— 

refusal  to  join 150 

POSTPONEMENT- 

of  examination 861 

ib 862 

of  trial 1052 

ib 14SS 

ntESENTMENT- 

defined 916 

must  be  by  twelve  Grand  Jurors 931 

must  be  presented  to  Court  and  filed 962 
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PBESENTMENT—   (ConHnued.)  Section. 

when  bench  warrant  must  issue  on 933 

proceedings  on,  Section  034  to 937 

PRESUMPTION— 

of  malice,  in  case  of  libel 250 

of  law,  need  not  be  stated  in  indictment 961 

of  innocence 1096 

PMNCIPALS- 

who  are 31 

PRINTING- 

included  in  '*  writing'' ^ X • 7 

« 

PRISON— 

escape  from 107 

assisting  prisoners  to  escape  fVom 109 

ib 110 

jurisdiction  of  indictment  for  escape  from 786 

« 

Grand  Jury  entitled  to  access  to  public 92i 

See  Stats  Psibon. 

PRISONERS— 

rescuing  from  custody 101 

escaping  from  State  Prison 105 

escape  from  other  than  a  State  Prison 107 

officers  permitting,  to  escape 106 

assisting,  to  escape 109 

♦                      ib I UO 

inhumanity  to 147 

to  be  classified,  in  County  Jails .'..  1599 

bringing  from  State  to  other  prison 1567 

disposition  of  insane .* 15S2 

committed,  must  actually  be  confined 1600 

committed  by  U.  S.  Courts,  must  be  received 1601 

when  may  be  taken  to  jail  in  contiguous  county 1603 

when  to  be  returned,  to  proper  county 1606 

may  be  removed  in  case  of  lire  or  pestilence 1607 

ib i A 1608 

not  to  be  received  at  County  Jails,  on  civil  process..... 1612 

conveyed  to  State  Prison,  compensation  for 1586 

See  Convict. 

PRIVATE  STATUTES— 

how  pleaded 963 

PRIZE  EIGHT- 

penalty  for  engaging  in.« 413 

persons  present  at 413 

leaving  the  State  to  engage  in 414 
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PROCESS—      *  Section. 

resisting  execution  of,  in  county  proclaimed  in  inpurrection 411 

power  of  officers 'to  overcome  resistance  to  execution  of 723 

officers  must  certify  names  of  registers i 721 

when  military  to  be  ordered  to  aid  in  executing 725 

Sheriff  not  to  receive  prisoner  on  civil 1612 

PROHIBITED  ACTS— 

for  which  no  punishment  prescribed^  misdemeanors 17T 

PROPERTY— 

crimes  against,  frote  Section  447  to...*...... 691 

fraudulent  concealment  of,  by  debtor ^ 164 

fraudulent  concealment  of,  by  defendant 156 

refusing  to  give  Assessor  list  of..'. 429 

larceny  of  lost 485 

selling  hypothecated  or  pledged,  by  warehouseman 581 

receipt  for,  taken  on  search  warrant 1535 

such,  how  disposed  of, ; 1536 

inventory  of  such  must  be  taken 1537 

to  whom  such  inventory  must  be  delivered 1538 

when  to  be  restored  to  person  from  whom  taken 1540 

receiving,  in  false  character 530 

of  State  crimes  against,  from  Section  424  to 448 

PROSECUTION— 

separate  and  distinct 175 

no  person  subject  to  a  second,  for  same  offense 6^7 

autrefois  convict  and  acquit  bar  to,  in  certain  cases 793 

ib 794 

must  bo  had  in  the  name  of  the  people ^ 684 

for  murder,  may  be  commenced  at  any  time 799 

whflt  must  be  .by  indictment .  888 

what  must  be  by  accusation  or  information 889 

order  to  set  aside  indictment  no  bar  to  another 999 

demurrer  allowed,  bar  to  another 1008 

order  of  compromise,  bar  to  another 1378 

dismissal  of  action  in  misdemeanor,  bar  to 1387 

PUBLIC  ADMINISTRATOR— 

neglect  or  violation  of  duty  by ; 148 

PUBLICATION- 

for  not  fighting  a  duel 229 

libelous,  defined ^ 252 

privileged v 254 

indecent 311 

proceedings  regarding  indecent,  from  Section  311  to 316 

of  offers  to  insure  lottery  tickets 824 

of  sealed  letters 618 

pleading  in  indictment  for  exhibiting  or  selling  obscene 968 
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PUBLICATION—   (OanHnued.)  Section. 

of  notice  of  application  for  pardon ~  1422 

of  the  Codes t 4494 

PUBLIC  DOCUMENTS— See  Documknts. 

PUBLIC  MONEYS— 

officer  refusing  to  pay  over 425 

defined 428 

PUBLIC  OPFBNSE-See  Crimes. 

PUBLISHERS— 

liability  of. 254 

PUNISHMENT— 

how  determined 13 

who  are  liable  to 27 

grounds  for  mitigation  of. 513 

ib 658 

summary  inquiry  for  mitigation  or  aggravation  of 1204 

proof  of  facts  in  mitigation  or  aggi'avation  of. 1205 

one  act  punished  by  different  provisions 654 

under  foreign  law 655 

of  contempts 657 

none  foromi&sion  of  duty,  i^hen *662 

attempts  to  commit  crimes 663 

ib 664 

restrictions  on 665 

of  second  offenses 666 

PURCHASING  BY  OFFICER- 

scrip,  etc 71 

Q 

QUARANTINE  LAWS- 

violation  of. S76 

QUICKSILVER- 

counterfeiting  stamps 966 

selling  debased 867 

R 
RACING- 

on  highways : 394 

RAPTS- 

buming  or  injuring 608 

RAPE- 

assault  with  intent  to  commit 220 

defined 261 

when  physical  ability  must  be  proved 262 

penetration  sufficient 263 

punishment  of. 264 
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BAHiBOAD—  Section. 

enguMU*  neglecting  to  sound  whbtle  or  bell,  crossing  roadsv  etc 890 

intoxicltion  of  certain  employes  of. 891 

placing  passenger  in  front  of  freight  cars 882 

violation  of  duties  by  employ^  of. 898 

officer  overcharging 625 

BAILBOAD  COMPANY— See  Cobpobationb. 

RAILROAD  TICKET— See  Passaqk  Ticket. 

RECBIVING- 

atolen  property 499 

ib 497 

RECEIPT- 

issuing  fictitious  warehouse.... 578 

erroneous,  issued  in  good  faith 579 

duplicate  must  be  marked  "duplicate" 680 

warehouse,  must  be  canceled  on  redelivery 682 

by  officers,  taking  money,  etc.,  from  persons  arrested 1412 

for  property  taken  on  search  warrant >•*  153S 

iklse,  for  poll  taxes,  delivering 481 

fklse,  for  poll  taxes,  possessing 482 

RECOMMITMENT— 

of  defendant,  after  admission  to  bail 1810 

contents  of  order  for 1311 

pursuant  to  order  for,  defendant  may  be  arrested 1312 

if  for  failure  to  appear  for  judgment 181S 

if  for  other  cause 1314 

RECORDING— 

offering  false  or  forged  instruments  for 115 

verdict. * 1168 

RECORD  OP  ACTION— 

what  to  be  entered  in 1207 

roll  of 1207 

RECORDS- 

larceny,  mutilation,  etc.,  of. 118 

ib 114 

forgery  of 470 

making  false  entry  in 471 

adding  names  to  jury  lists 116 

&lsifying  jury  lists 117 

REFEREE- 

giving  bribes  to 93 

receiving  bribes 93 

improper  attempts  to  influence 95 

misconduct  of. .' 96 
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BEGISTRATION—  Section. 

fhiudulent : .^ 42 

refusal  to  obey  summoDs  of  Board  of. W„ 44 

RELIGION— 

crimes  against 299 

ib 300 

limitation  to  action SOI 

REMITTITUR— 

of  case,  from  appellate  Court 1264 

REMOVAL  FROM  OFFICE— 

of  civil  officers 

ib 

ib 

of  District  Attorney 771 

by  summary  proceedings  before  District  Court ~  772 

for  violation  of  duties 661 

for  inhumanity  to  prisoners 147 

REMOVAL  OF  ACTION- 

before  trial,  when  may  be  had 1033 

application  for 1034 

application  for,  when  granted 1035 

order  for 1036 

proceedings  on,  when  defendant  in  custody 1037 

authority  of  Court  to  which  it  is  removed 1038 

REPRIEVES— 

power  of  Governor  to  grant ,. 1417 

Gbvemor  must  communicate  to  Legislature,  granted 1419 

RESCUE— 

f^om  custody : 101 

retaking  after 854 

may  break  doors  to  retake 855 

RESISTANCE— 

willful,  to  officers 148 

to  execution  of  process 411 

to  federal  laws 731 

Marshal  to  act,  how 731 

See  Lawful  Resistakcb. 

RESTRAINT- 

what  degree  of,  allowed  before  conviction 688 

what  degree  of,  allowed  of  party  arrested 835 

RESUBMISSION- 

of  case,  after  indictment  set  aside 997 

ib 968 

ib 999 
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RESUBMISSION—   (OanHnued,)  *    Section. 

whei;i  demurrer  allowed 1008 

ib , 1009 

ib 1010 

BEVENUE— 

obstructing!^  officer  in  collecting 424 

offenses  by  officers,  relating  to 424 

collector  of,  refusing  to  allow  inspection  of  books 440 

Board  of  Examiners  neglecting  certain  duties  concerning 441 

REWARDS— 

for  deputation,  officers  taking 74 

for  apprehension  of  fugitives 1547 

ib 1558 

RIOT— 

defined 404 

punishment,  of. 405 

justifiable  homicide  committed  in  repressing r  107 

remaining  at,  after  warning  to  disperse 409 

magistrate  refusing  to  disperse 410 

officer  to  certify  n^mes  of  resisters 724 

magistrate  must  command,  to  disperse .- 726 

officer  may  order  out  troops 728 

•   •           armed  force  to  suppress,  must  obey  whom 730 

conduct  of  troops  to  suppress 781 

power  of  officer  to  suppress 723 

ROAD— See  Highway. 

ROBBERY— 

defined 211 

what  fear  may  be  an  element  in 212 

punishment  of. : 213 

assault  with  intent  to  commit 220 

jurisdiction  of  indictment  for,  in  certain  case 786 

ROLL-T 

judgment,  what  to  contain 1207 

ROUT— 

defined 406 

punishment  of. 408 

See  Unlawful  Assembly. 

RULE- 

of  decision,  common  law  of  England  is,  when 4468 

when  laws  of  this  State  silent 4468 

of  construing  the  Codes 4478 

as  to  laws  of  1872 4479 

of  construing  Codes,  one  with  another 4480 

of  construing  conflicts  in  Titles 4481 

78 — Penal. 
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BULB—   (Oandnued,)  Sectkm. 

of  construing  conflicts  in  Chapters 4482 

•of  construing  conflicts  in  Articles 4483 

of  construing  conflicts  in  sections 4484 


s 

BAILOR  BOARDING  HOUSES— 

violating  Code  provisions  concerning 643 

SAFETY— 

crimes  against  public,  from  Section  368  to - 399 

SALVAGE— 

detaining  wrecked  property  after,  paid 544 

SALMON— 

protection  of. 634 

destroying,  etc 685 

SAVINGS  BANK— 

officer  of,  overdrawing  his  account 

SBA  LIONS,  SEALS— 

killing,  within  certain  limits 599 

8BALS- 

defined 7 

forgery  of  public  and  corporate 4?i 

SEAMEN— 

enticing  to  desert 644 

harboring  deserting '. 645 

SEARCH  WARRANT— 

maliciously  procuring ^ 170 

defined 1523 

upon  what  grounds,  may  issue 1524 

upon  what  grounds,  not  to  issue 1525 

complainant  must  be  examined  on  oath 1526 

deposition,  what  to  contain 1527 

when  to  issue 1528 

form  of 1529 

by  whpm  served 1530 

ib 1631 

when  may  be  served  at  night 1533 

within  what  time  must  be  executed 1534 

officer  must  give  receipt  for  property  taken 1535 

such  property,  how  disposed  of. 1536 

return  of 1587 

if  grounds  of,  are  controverted « 1539 

to  be  returned  by  magistrate  to  County  Court 1541 
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SECOND  OFFENSE—  Section. 

how  punished,  after  former  conviction 666 

how  punished,  titter  conviction  of  attempt  to  commit  felony ,.*•  667 

BECUKITY— 

To  Kekp  this  Peace— 

when  required 706 

effect  of  giving,  or  refusing  to  give 707 

person  committed  fox  not  giving,  how  discharged '  708 

must  he  filed  in  Clerk's  office 709 

when  required,  for  assault  in  presence  of  Court 710 

whenhroken 711 

breach  of,  how  prosecuted 712 

evidence  of  breach  of. 713 

when  not  to  be  required 714 

For  Appearance  op  Witnesses— 

when  taken  and  required  .,.,, 878 

ib T 879 

infants  and  married  women  may  be  required  to  give 880 

on  refusing  to  give,  witness  to  be  committed 881 

witness,  when  unable  to  give,  what 882 

SEDUCTION— 

of  women,  for  prostitution 266 

evidence  on  trial  for 1108 

of  women  under  eighteen,  note  to  Section 266 

SENA?rE— 

to  tiy  impeachments 738 

on  impeachments,  must  be  sworn 745 

two  thirds  of,  necessary  to  convict,  on  Impeachment 746 

SENTENCE— 

for  life 671 

ib 672 

defendant  must  be  present  for 1193 

to  be  brought  befbre  Court  for 1194 

if  he  is  on  bail  and  does  not  appear  for 1195 

may  Ibrfcit  bail  and  issue  bench  warrant 1195 

arraignment  for  sentence 1200 

what  may  be  shown  against 1201 

extent  of  punishment,  how  considered 1208 

suspended  only  by  order  Supreme  Court  or  Judge 1243 

SEPULTURE,  Etc.— 

violating,  Section  290  to 296 

SERVICE— 

of  articles  of  impeachment  on  defendant 740 

such,  how  made 741 

of  warrant  of  arrest,  in  another  county 820 

« 

of  bench  warrant 936 
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SERVICE—   (Ocmtinued,)  SecUon. 

of  bench  warrant 963 

ib 1198 

of  notice  of  appeal *  1241 

of  notice  of  application  for  bail 1274 

of  subpgena 1328 

of  summons  against  corporations 1392 

of  writ  of  habeas  corpus. 1478 

of  Coroner's  warrant 1519 

of  search  warrant 1530 

ib 153^ 

ib 1532 

SETTING  ASIDlJ  INDICTMENT— 

when  on  motion.^ 995 

objections,  when  waived 996 

when  heard a 997 

**  effect  of  resubmission *. 998 

fiHERIFP— 

suffering  convicts  to  escape <. 106 

refusing  to  receive  or  arrest  parties  accused  of  crime 142 

duty  of,  on  receiving  copy  of  judgment  of  imprisonment 1216 

warrant  for  execution  of  death  sentence  to  be  delivered  to 1217 

duty  of,  at  execution  of  death  sentence 1229 

duty  of,  after  execution  of  death  sentence 1230 

•   to  receive  prisoners  committed  by  U.  S.  Courts T.  1601 

answerable  for  safe  keeping  of  such 1602 

papers  served  on,  for  prisoner 1609 

to  receive  all  persons  dulj'  committed 1611 

when  not  to  receive  prisoners 1612 

how  compensated  for  transporting  prisoners  to  State  Prison 1586 

SIGNALS- 

removing,  erected  by  U.  S.  Coast  Survey 615 

SIGNAL  LIGHTS— 

masking,  removing,  or  exhibiting  false 610 

SIGNATURE- 

defined 7 

obtaining,  by  extortionate  means 522 

SODOMY— See  Crime  against  Nature. 

STATE— 

defined 7 

.STATE  PRISON— 

escape  from 105 

attempt  to  escape  from , 106 

unlawful  communication  with  convict  in.. 171 

keeping  liquor  within  two  miles  of. 172 
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STATE  PRISON—   (Ocmtimied.)  Section. 

U.  S.  prisoners  to  be  received  at 1581 

disposition  of  insane  prisoners 1582 

fund  of. 1583 

fund  of,  how  disbursed 1584 

transporting  prisoners  to,  compensated,  how 1586 

See  Ofi-icebs  ov  State  Prison;  Convict. 

STATUTE— 

law  defined .-. 4466 

how  expressed 4467 

common,  the  rule  when < 4468 

express  repeal  of 4501 

ib :....  4505 

remaining  unrepealed.. 28 

STAY  OF  PROCEEDINGS— 

pending  examination  on  commission : 1354 

when  doubt  arises  as  to  sanity  of  defendant k....  1868 

STEAMBOATS— 

mismanagement  of 848 

STEAM  BOILERS  AND  ENGINES— 

mismanagement  of. 849 

STOCK  RAISERS— 

protection  of,  continued  Acts,  Subd.'S 23 

STOLEN  PROPERTY— 

disposal  of 1407 

ib \ 1408 

ib 1409 

ib 1410 

ib 1411 

SUBORNATION  OF  PERJURY— See  Perjury. 

SUBPCENA- 

when  must  issue 864 

ib 1459 

defined,  and  who  may  issue 1326 

ib ! 1564 

form  of. 1327 

disobedience  to 1381 

SUMMONS— 

against  corporations 1390 

form  of. 1391 

service  of. 1392 

SUNDAY- 

certain  amusements  prohibited  on 299 

keeping  open  places  of  business  on 300 

ib 801 
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SUPPBESSION  or  RIOTS,  Etc.—                                                        Section, 
proceedings  in,  from  Section  723  to 73S 

SUPREME  POWER— 

of  the  State,  how  expressed *  4467 

SURRENDER  OF  DEFENDANT— 

by  bail,  how  made 1300 

defendant  may  be  arretted  for  purpose  of 1301 

money  to  be  reminded  on 1302 

SUSPENSION- 

of  officers,  by  Court  of  impeachment 750 

of  capital  execution 1220 

T 

TAX  COLLECTOR- 

obstructing,  in  collecting  taxes 428 

selling  undated  foreign  miners'  license. 4S3 

TAXE8- 

obHructing  officer  in  collecting 428 

false  statements  concerning 430 

delivering  false  receipt  for  poll  and  license 481 

having  in  possession  iklse  receipts  for  poll  and  license 432 

blank  for  license,  unlawfully  having 432 

TELEGRAPH— 

forgery  of  messages 474 

injuiy  to  line 591 

disclosing  contents  of  message.. 619 

altering  messages 620 

opening  sealed  message 621 

neglect  or  postponement  of  regular  order  of  messages €SS 

operator  or  agent  using  information  fh)m  messages -  639 

clandestinely  learning  contents  of  message 640 

bribing  operator 641 

operator  intoxicated 391 

arrest  by ;., 850 

certified  copy  of  warrant  served  by 851 

TESTIMONY— See  Witness. 

THEATERS— 

employing  >iiromen  to  sell  liquor  at 803 

where  liquor  is  sold,  performance  prohibited  on  Sunday 290 

THREATENED  OFFENSE— 

information  of. 701 

examination  of  complainant  and  witnesses 702 

when  commission  of,  feared,  warrant  of  arrest  to  issue 70^ 

person  complained  of,  when  to  be  discharged ~  705 

security  to  keep  the  peace,  when  required 706 
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THREATENING  LETTERS—  Section. 

sending,  to  officers 650 

sending,  with  intent  to  commit  extortion^ 523 

• 

THEEATS— 

using,  with  intent  to  extort  money,  etc 523 

ib 524 

what  may  constitute  extortion ^ 519 

See  DuBzss. 
TMB— 

of  committing  offense  need  not  be  stated  in  indictment 955 

TITLE- 

of  volume • 1 

TOLL  BEIDGES— See  Bsidqes. 

TOLL  GATES- 

iiguiy  to ^ 589 

TOLLS— 

unlawfully  collecting  certain,  in  San  Francisco.....~..~ 642 

TOOLS- 

having  burglarious 466 

having  counterfeiting. 480 

with  intent  to  assault 467 

TOMBS—  • 

defBicing  in  cemeteries 296 

TRADE  MARKS— 

counterfeiting 85d 

selling  goods  which  bear  counterfeited 351 

definition  of. 353 

definition  of  "counterfeited  " 352 

refilling  casks,  etc.,  bearing 854 

TRANSMISSION^— 

of  indictments  fW>m  County  to  District  Courts * 1028 

of  indictment  against  County  Judge 1029 

of  indictments  to  Municipal  Criminal  Court 1030 

of  papers,  on  removal  of  action 1038 

TREASON— 

in  what,  consists 37 

who  only  can  commit.... i..... .,......, 37 

punishment  of 87 

misprision  of. 38 

petit,  abolished 191 

jurisdiction  of  indictment  for,  in  certain  case 788 

evidence  on  trial  for 1103 

power  of  €k>vemor  on  conviction  for 1418 

duty  of  Legislature  on  conviction  for.. 1418 


i 
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TBEASURER—  Section. 

State  violating  laws  relative  to  State  Board  of  Examiners 441 

State  or  county  violating  revenue  law 424 

TRESPASS— 

certain,  misdemeanors 602 

TBIAL- 

defendant  entitled  to  speedy  and  public 686 

mode  of. 1041 

when  presence  of  defendant  necessary  on 1043 

ib 1434 

defendant  entitled  to  two  days  to  prepare  for 1049 

postponement  of. 1052 

ib 1433 

order  of. 1098 

when  order  of,  may  be  departed  from ^ 1094 

number  of  counsel  who  may  argue  on 1096 

separate * 1096 

rules  of  evidence  on 1102 

if  District  Attorney  fails  to  attend 1130 

in  Justice's  Court,  how  conducted 1438 

must  be  under  indictment 888 

of  officers  hy  accusation 889 

where  founa .'. .-. 890 

impeachments,  where  ...« : 738 

See  Impsachment;  Officers,  Removal  of. 
TRIERS— 

of  challenges,  how  appointed 1079 

oath  of. 1080 

proceedings  by,  Section  1081  to 1082 

TROOPS— 

to  be  ordered  out  to  suppress  riots 725 

officers  may  order  out,  when 72S 

commanding  officer  of. '. ', 729 

to  obey  whose  orders... 730 

conduct  of 731 

TROUT— 

protection  of,  Act  continued  in  force.  Subdivision  9 23 

taking  or  catching  at  certain  times 631 

who  takes  other  than  by  hook  in  certain  counties 632 

who  takes  by  nets,  etc.,  in  certain  counties 633 

u 

UMPIRE— See  Akbitrator. 

UNDERTAKING— See  Sbcuritt. 

UNITED  STATES—  • 

laws  of,  when  resisted,  etc 731 

Marshal  may  call  for  the  National  Guard 731 
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UNLAWF[JL  ASSEMBLY—  Section. 

defined.- ^ » 407 

punishment  of....^..^.. 406 

lemaining  at,  after  warning  to  disperse 409 

magistrate  refusing  or  neglecting  to  disperse 410 

See  Bzot;  Boin. 

USURY— 

by  pawnbrokers. •. S40 

V 

VAGRANTS- 

who  are,  and  punishment  of.~ 647 

VENUE- 

application  for  change  of 1084 

ib 1035 

order  for  change  of 1036 

when  granted 1431 

when  granted,  papers  to  be  transmitted 1432 

proceedings  on  change  of 1432 

VARIANCE- 

all  facts  may  be  proved 1020 

acquittal  on  ground  of. ; 1021 

in  indictment  and  proof 1021 

VES8ELS- 

defined 7 

captain  or  other  officer  willfully  destroying... 539 

other  persons  willfully  destroying 540 

fittudulently  fitting  out 541 

setting  adrift 608 

mooring  to  buoys 614 

jurisdiction  of  offenses  committed  on 788 

VEEDICT- 

making  promise  to  give  a  certain 96 

no  conviction  unless  by 

of  triers  of  challenge 1065 

when  jury  has  been  discharged  without  rendering 1143 

ib 1444 

return  of  jury U47 

appearance  of  defendant  at  rendering  of. 1148 

manner  of  taking 1149 

ib 1441 

may  be  general  or  special 1150 

general 1151 

special 1152 

79 — Pbnal. 
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VKRDICT—   (Continued.)  Section, 

special,  how  rendered ^, ^..  1153 

form  of  special , IIM 

judgment  on  i  pecial ^ ^ 1155 

when  special  defective 1156 

jury  to  find  degree  of  crime ~ 1157 

to  find  previous  conviction 115S 

of  lesser  offense,  or  attempt , ^ 1159 

as  to  some  defendants 1160 

ib 1442 

when  Court  may  direct  reconsideration  of 1161 

when  judgment  may  be  given  on  informal »  1162 

polling  the  jury «. 1163 

recording 1164 

of  acquittal,  defendant  to  be  discharged  on 1165 

proceeding^  on  general  or  special 1166 

of  jury,  on  question  of  insanity 1370 

VIEW  OF  PREMISES— 

when  and  how  conducted 1120 

w  , 

WARDEN- 

of  prison,  to  deliver  receipt  for  prisoner , ISlS 

See  OvFicKR  01*  Statk  Pbibon. 

WAREHOUSE  RECEIPT- 

issuing  fictitious 578 

must  be  canceled  on  redelivery  of  property 582 

WARRANT,  CORONER'S- 

when  to  issue 1517 

form  of 1518 

service  of. » 151^ 

WARRANT  OF  ARREST- 

must  issue,  when  commission  of  offense  feared -  ''^ 

must  issue,  when  offense  has  been  committed ~  ^^^ 

form  of fi^* 

ib '., 1*27 

must  specify  what I ^1^ 

to  whom  directed ^^^ 

ib 818 

ib 81» 

when  and  how  executed  in  another  county 819 

indorsement  on,  for  service  in  another  county,  etc 820 

if  for  felony,  defendant  to  be  taken  before  magistrate  issuing 821 

if  bail  is  allowed,  it  must  be  certified  on ^ 

when  magistrate  who  issued  cannot  act 824 

must  state  what,  when  offense  triable  elsewhere 827 

duty  of  officer  executing 828 
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« 

"WARRANT  OP  ARREST—   (Continued.)  Section. 

arrest  made  with ....„., 842 

ib 848 

ib 849 

when  must  issue  on  complaint ^  1427 

for  fugitives  from  justice 1649 

WARRANT,  SEARCH— See  Seakch  Warrant. 

WATER- 

stealing ^ 499 

drawing,  after  works  have  been  closed 625 

Commissioners  Act  continued  in  force.  Subdivision  14 23 

WATER  PIPES— 

ii\juring  or  obstructing 624 

WAYS,  PRIVATE- 

iiguring 588 

WEAPON,  DEADLY— See  Dkadlt  Weapon. 

WEIGHT— 

falsely  increasing,  etc.,  in  packages 381 

See  False  Wsiqhts. 

WILLFULLY- 

defined 7 

WILLS- 

.  defined 7 

forgery  of. i, 470 

WITNESS— 

testimony  of,  may  be  read  against  him  on  prosecution  for  peijury ..  14 

refusing  to  attend  and  testify  before  legislative  committee 87 

incompetency  of^  no  defense  in  prosecution  for  peijury 122 

when  need  not  know  his  testimony  is  material 128 

stating  that  which  he  does  not  know  to  be  true 125 

deceiving .~ 136 

bribing » 137 

receiving  or  offering  to  take  bribes 138 

refusing  to  be  sworn  or  testify  in  Court 166 

to  a  duel,  pri/ilege  of. 232 

to  gambling,  refusing  or  neglecting  to  attend  trial 333 

suspension  of  civil  rights  does  not  bar  conviCt  from  being 674 

deposition  of,  to  threatened  offense,  must  be  taken..... 702 

deposition  of,  to  committed  offense,  must  be  taken 811 

depositions  of,  to  be  read  to  defendant  on  examination 864 

examination  of  defendant's. 866 

exclusion  and  separation  of. 867 

testimony,  how  taken  and  authenticated 869 

undertaking  of,  to  appear,  when  and  how  taken 878 

security  for  the  appearance  of,  when  required. 879 
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WITNESS—  (Ocmtinued,)  Section. 

certain,  may  be  required  to  give  security^ ^ 880 

on  refiual  to  fj^ive  Becurity,  may  be  committed 881 

unable  to  give  security,  may  be  conditionally  examined 882 

foreman  of  Grand  Jury  may  administer  oath  to ~  91& 

namM  of,  to  be  inserted  at  foot  of  indictment 943 

discmiarging  one  of  several  defendants  for 1099 

ib ^ IIOQ 

effect  of  doing  so ^ 1101 

juror,  when  used  as  a..r. » 11^ 

who  are  competent «. »..  1321 

when  husband  and  wife  are  incompetent ^ 1S22 

when  defendant  is  incompetent ^ ..•••  1323 

compelling  attendance  of 1326 

ib -  1380 

payment  of  expenses  of,  in  certain  case 1329 

disobeying  flubpcena 1331 

on  failing  to  appear,  undertakin  ^  forfeited 1332 

to  be  examined  conditionally 1335 

See  Examination,  Conditional;  Examination  on  Com- 
mission. 

WOMEN— See  Female. 

WOODS- 

setting  on  fire , ^ 

WOBDS- 

construction  of  words  used  in  an  indictment ^ ^ 

construction  of  words  used  in  this  Code ^ 

WORKS  OF  ART  AND  LITERATURE— 

injuring  or  destroying ^ 

ib 623 

WRECKED  PROPERTY— 

defacing  marks  on ^ 

detaining,  after  salvage  paid ^ 

unlawfully  taking  or  having  in  possession ^ 

WRITING— 

includes  '*  printing  " 7 

Y 

YEAIl-  _ 

defined ' 
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